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1 Deed by a Scot's LS PROS} in England reduced, ; 2 ay 


117. Preſcription interrupted by the debtor's eſtate being annexed to the oh crown Date of a 


2 Britiſh act of parliament, 213 


5 is employed.—Liable for meſſenger in expences of proceſs. Not free though com- 
 * . "miſſion not recorded. Not though Lion deed at time of malverſation, 216 


from him, he minor, and not entered to any emplo ment, — 219 
120. An adjudication without infeftment, is a good title of preſcription as 8 teinds, 2 Ad 
121. Heritors are not bound to tranſport their valued teind · victual to a market-town, 222 
122. 1. A truſt-adjudication againſt an apparent heir under a tailzie, not recorded, a good 
title to purſue reduction of rights affecting the eſtate.—2. An unregi iſtered tailzie, a 
po ground for reſtricting an e e jointure to a reaſonable proviſion,— 22 5 
123. Recourſe refuſed on a bill proteſted on the day after the laſt K! of heats though no 


damage could be ſaid to ariſe by delaying the proteſt, 228 
124. Determination of a miniſter's ſtipend, whether regulated by the old or new ner | | 
12 5. Competition between adjudgers and arreſters, 40. 
126. Lands found aſtricted, notwithſtanding a * cum  molendinis et 3 in the Te- 


nuendas of a vaſſal's charter, a 231 
127. If an adjudger recovers partial payment out t of a ſeparate ſubjedt, ho cut Kill inſiſt to 
be ranked with the other creditors for the whole debt in his adjudication, — 23 5 
128. A ſummons, by ag oo called in the outer 9 by the clerk, becomes a depending 
8 goals... „6 
129. The crown's acquiſition of a "3h of patronage by the poſitive e 1 238 
130. The drawer's name may be filled up in a bill kept in bis own i PE. at any time 
before it is produced in judgment. 0 „ WO „ 1 


131. Quorum of tutors and curators, — 243 
132. Bankruptcy of the huſband not relevant to reduer a marringe-contra aller the death 
of the wife, and failure of the iſſue of the marriage, 1b. 
133- A {eller preferred to the creditors of the buyer, where he retained the difpolition of 
| the ſubject for ſecurity of the price, 246 
134. A reſerved faculty of burdening an eſtate, e in a e by a father to * 
ſion, found capable of being exerciſed gratuitouſly, and on deathbes. — 247 
135. Ready money lying in the defun@'s cuſtody at his death, not eoingrebanded under a 
diſpoſition of his goods, gear, and houſehold- pleniſhing, 55 250 
136. A ſtranger entitled to apply to this court by a petition to the ef Ordinary « on the 
- bills, for a warrant to arreſt Juriſdifionis Fundande cauſa, = = 
137. Heritage of fourth brother goes to immediate elder, | . 
138. In claims upon forfeited eſtates for bonds, of proviſion, e 1 to the 24th * 
1745, mult be proved, — 825 | 24353 
139 · Bona fide payment, 75 FE . — ib. 
140. Father liable for furniſhings to FR fon above majority, while. the fon was apprentice, 256 
141. Tack for 1140 years, if valid? _ — 15. 
142. Obligation of relief of a written obligation cannot be created by ee ee 259 
143. No annualrent due on claim on forfeited eſtate, W 7 28 260 
144. Carrier breaking agreement, liable for every hazard. 26 


145. Tailzie prior to the act 1685, if it muſt be recorded; — ib. 
146. It is no defence againſt an action of relief, that the ſum engaged for * the purſuer was 
the price of the tranſaction of a criminal proceſs brought againſt the defender, 264 

147. Huſband may on deathbed grant rational n to wife, to affect heir.— Quantum 
bolt aliment to children unprovided, e i. 
148. Prorogation of a leaſe by authority of the court nag A Eee eſtate, 1 6 5 
149. Warning only W in 3 rom: land, not from a houſe, Wend in the 


country, 2866 
1 150. Conditio, Si fine liberis Pp . not * 8 where the father has 1 of 
his children without making any alteration, . _ 267 
151. Reduction on the act 1696.— ompetition as to the . of an heritable debt, 
; between a diſpoſition not intimated, and an arreſiment. rt... 268 
152. Queſtion of relief between an heir and Fuer, 5 4k „ 270 
153 Donat io inter vir um et uvm, — PE iis pas ee obs rue - — 
'I 54: Sale of owing unripe corns, whether it liefers the property ſo as to exclude the 
ſterior diligence of other onerous creditors? = om 
155. Effect of an arreſtment ee e aa, — | ay 5 . 
156. Jus quæſſtum tertio, gf 0 e l de n 
157. Us tertii, FL n 
158. Action refuſed on a bin Trl bad ab over er thing years «$f. kT 


| N by "SUMMARIES of 4s Decision 'y 


| : Pag. 
R n to an : Accumulate ſum blank; en titzo eoDayments*” 1 
do the reli and apparent , Sc. of the ay how far ſuſtained? 282 

| 160. An obligation in a marriage · contract to pay a ſum to younger « children at a term du- 
„ring the father's life, eonſtitutes them proper creditors,  ' 284 
161, A perſon reſiding without the juriſdiction of the K be received as a 9 10 

4 cautioner, - — —— 2 

162. 1. Narrative of a deed ; inter conjund?os does not prove 3 A perſonal bond, 

bearing an excluſion of aſſignees, cannot be gratuitouſly aſſigned, — 15. 


163. The ſubfiſtence of a right of wadſet found proved in favour of the crown, by produ- 


eing the extract of a ſeiſin in favour of the wadſetter, who was forfeited, N 2 | 


* A perſonal ſervitude ſpatiandi, not ſuſtained, / + 
165. Teſting clauſe in a Hr, i 1 4 of a contra preſumed after a long 
interval, 
166. Arreſtment in the hands. 5 rſon to F oods are configned being uſed before 
the goods came to his Eee not 800d.— oods put into the hands of a truſtee, 
to be ſold and applied to creditors; e ſold, arreſtment i in the 2 152 5 hands not 


2 


0 ood, 295 
160. oft. taken by one who procured an n for another, to pay an annuity to the | 
2 officer's aunt, ſuſtained, — — 297 
168. Cohabitation in a foreign country, if it will conſtitute a marriage in Scotland 8” +. 208 
169. Summons of forthcoming raiſed and figneted before executing the N e upon 
which it was to be founded, if regular * — F 
170. Prorogation of the juriſdiction of a juſtice of peace, | 5... 302 
171. A. tack, though excluding — and ſubtenants, 805 yet be aſſigned by the tenant 
co his eldeſt ſon, 304 


192. Whether the mother or the tutors of infant-pupils are intitled to direct their education 


and place of reſidence, , _ . 305 
x7 3. Adjudication in ſecurity i of a debt in 4. refuſed, in reſpef no proof Was offered that 


-. , "the debtor was U ad e 22 — VU 
174. Simoniacal paction, 9 85 -- $20 
175. Grounds gained. from the ſea by bailing walls, are not ſubjeRt | to Pay dein, 1 
156. Action ſuſtained on a bill which had lien over twenty years, — 314 
177. Whether bona fide payments made by the debtor, in 2 bond granted i in the LO 

form, are good againſt an aſſignee who has not intimated his right? 315 
178. Juriſdiction of juſtices of * with * to FO within the territory of a Wangh 

of barony, _- 17 
179. 9 — between arrefters of debts ave in Scotland to a bankrupt, and legal aſſig- 

nees under a commiſſion of bankruptcy, 319 


180. The huſpand fiar i in a bond for lent money taken to himſelf and wife, wt longeſt li- 
| ver of them, in conjunct fee and liferent, and to the children LR between 
them, and their -heirs, in fee, = = = 321 
181. Conventional irritancy of a tack not purgeable after decreet of r removing is extracted, 322 
182. A condition in a bond of reverſion, requiring the redemption to be made with the 


proper money and means of the reverſer, is not effectual to bar redemption, 324 

183. A daughter who was executor and univerſal legator to her mother, found liable to ali- 
ment her hiſter-uterine, Jer" was deſtitute of ny fund of COINS, = 326 
184. Qualified ih 3 327 
185. The trade of a royal borough is is liable in . of a part of the ceſs, = 329 

180. A debtor liberated from 9 on the. a of Hrace, may be * impriſoned on the 

ſame diligence, — $03. 

187. A tack granted upon deathbed reduced, 0 8 | = 334 
188. Juriſdiction of admiral-depute, _ 1 336 

189. A ſeiſin, bearing delivery of liferent ſtate and i Gif, todd proceeding on a diſpoſi- 
tion of the fee, veſts 1 the real right of 88 5 a; >, 
190. Objection to a witneſs, . TOS hi — « ALS; - ae 
161, Eſcape of a priſoner = | 5 A BE 1, 348 

192. An adjudication acquired by an apparent heir, 4 \poſſſion a afſlimed upon it during 
his father's life, is not reducible on the act 1695, ᷑P” Nin ns I&Þ 
193. Diſpoſition by a bankrupt in favour of his whole creditors, _ l 
194. Clauſe of return in a vaſſal's charter, if good againſt a e for value? 22 347 
195. An apparent heir cannot remove a tenant, — 348 

195. Whether the director of chancery and his depate, or the der of chencery,! has right 
to the cuſtody of the records ? | 349 

197. 1 obligation to diſpone lands, 1 in a miſlive letter delivered to * 'buyer, is 

without any written acceptance, 351 
106. I, * indefinite altriction of lands to a mill by the proprietor of both, imports 8 
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|  thirlage erer eee gere ehen eum 1 rana, With * 
dut poſſeſſion of immunity, does not diſcharge an aſtrictien, 4 90 353 | 
199. A bill payable certain days after fight, need not. be baut ay poſt for ACC 
aud payment, 35$ 
200. A donation mortis By of a wn of money excediling L. 160 Scots, is egal with.” 
| out writ, and may be proved by a quality of the party's oath, + 357 
207. Office of granted during life, with power to tiame a deptity, cannot be adhtiged, 359. 
202. Right of the heit of a Age © to challenge deeds contrary to thie er ir | 
— Without a ſervice, 361 
203. Engliſh letters of adminiſtration Aiilde ho & Lecube to purſue 1 in Scotland, 364 
204. Whether it be neceſſary to produce the grounds of an appriſinig led in 1644, in 4 
| competition with a poſterior appriſing, with regard to rhe revetſion of wadſet-lands 
contained in both appriſings, Bo poſſeſſed by . of the partie? 36 5 
205. Whether a cautionef 1. liable in annualrent e #04, where uo antualtent ene 
, nor diligence uſed by horning and denunciation? | 367 
206. Bü! bearing ka rh al d penalty, ſuſtained, where the debt is ackveledged by the 


accepter, 369 

207. Bond taken to a truſtee, Net bearing value received froth im, bin recucibls on the? 
truſtee's deponing that he did not know of 14 value being g paid, 37 

208, Where a right of paſturage is duly conliftited, ft t imports no diminution of tie berei- 
| _ that the cattle, rug certain months of the yew, ate graſed 1 other 
209. Iokibition affeQs the leaſt preferable of the rights agditit which ir fries, and wy al 3 

theſe rights pv rata, 374 
210. Challenge of a ſale the Yao: of fraud and neee foul good aaa fin- 
gular — yon of the buyer, who had contrafted with him during the rs: ora 


though there was an alleged mora on the part of the urſuer, 378 
211. A tailzie not irritating the contravener's a. t, though | inhibition ve oled bpon 3 * does 
not bar a ſale, 381 


212. Not competent to a meetin of freeholders to __—_ a e s title, on eben of 
his author's being meotng of difponing by a ſtrict entail. Meaning of the act al- 
lowing entailed fapeliorities to be (old to the vaſſals,—Import of the objection, of 
nominal and fititious,—Crowtn-chatter, fatty a joint reddendo for different 
parcels of lands, may be divided without conſetit of the crown. Certificate under 
the hands of two commiſſioners of ſupply; and their cler k, is ſufficient evidence of 
the valuation to a meeting of 8 and it is 1 if the So of divi- 
fion is finiſhed any time before the fneeti 2 

213. A decreet dati ve in favour of a neareſt of without vfiation nor 2 fuficien 

title to conver. 3 

Warning, if neceſſary againſt the teptiltitiniqes of a tehaat who had a tack Yor all 

tte days of her life? 388 

215. 1. A dds} is not held to be nothinal br - $Afrious, Gere the Ren truly Pegel the 

whole right granted to him by the deed.—2. Wallet of à ſupetiority, where the 
feu-duty payable to the raw was ny equal to the intereſt of the redemp- 
t10n-mone Ts, found a proper 'wadlet. we Dilpotice, after executing the procuratory 
in his diſpoſition, and taking but à charter 80 the crown, may {till take infeft- 
ment upon. the Test pt in the diſpoſition.—4. He ny aſſign the 25 in . | 


2 


214. 


crown-charter to veral different perſons, 390 
1 After decreet no fummary complaint competetit, e I . 392 
217. An entailed eſtate becomes an unlimited fee in the perſon of wy laſt fubſicte, when, 

failing him, it devolves upon heirs whatſ6ever, 393 


218. Freeholder infeft in the juſt and equal half, pro individ, of hls rated in e = 
the ceſs- books at L. i660 Scots of valued rent, is not intitled to a vote, Way 3 296 
219. Body-corporate cannot ſtand on the toll bf freeholMers, 399 

220. 1. Proviſion in a marriage · contract to heirs and bairns,—2. ReduRtios be sert 7651. 406 

221. The ſea - weed of which kelp is made, belongs to the heritor whoſe land lie Woge to the 

ſhore, in virtue of his grant thereof, with wreck and ware, 
222. ObjeCtion ſuſtained to a 74 * figned by notaries, That the eirutkes Gig not hear 
Atte defunct give orders for 4 1 ſaw ber toteb the pen, e 4%9 


223, Huſband's | & over the = in communion, as 411 
224. The ſon of an heireſs poſſeſſing in a ſtate of A by cir wy the ad r695, vor | 

__ _ _ withſtanding his father's having right to the Hferent 413 
225. The juriſdiction of the Court of Seſſion over natives of . refiding at Catpvere, 5 8 
L ratzone ori pinis, not excluded by that of the conferviter, 415 
226. In 8 one ** build as near * a he > pleatts, e up- 


a 5 | ; | | TOE: Bond 


** 


297 1 to the Kin ng offeQual, though not beariag tha words PIER regi—Unintllgble 
bond explaine by extraneous evidence, 419 
228, A minor pp 00) two rings worth about L. 40, and grants bond for 150 quinem, payable 
at the ter his marriage or n and renews the bond aſter r; 
Etthe bond found good, . 420 
229. Seats in churches, taken to heirs and ee repreſentatives, * among the — 
relations in the ſame degree, — 4421 
230. One juſtice of peace cannot judge any cauſe, | 422 
231. Heirs of entail, though not heirs of line to the laſt inlet, 5 muſt be entered as 6 heirs, not 
as ſingular ſucceflors, the (6 pgs having Carre on "_ entail by a charter and 
infeftment, 5 — . : 
232. Aion refuſed on a bill which had lain over twenty-ſeven years, - 
233 · Deathbed-diſpoſition effeftual to a legatee, if the heir does any thing n it, 426 
234+ Though a legacy falls by the predeceaſe of the legatee ; yet, if heirs are named, the 
heir takes it upon his ſurvivance; and though he dies afterwards without making 
To. titles, the legacy will fall to his neareſt in kin, 1 to thoſe of the firſt lega- ; 
42 
235+ Thirlage of vicdual in | general, does not : comprehend wheat, where the mill is not pro- 
perly conſtructed for grinding it, and no dry multure in uſe to be paid, 
236. Import of a reſiduary legacy, left 1 the teſtator's | not named in the 


. deed, - — — | 430 
237. A ſimple indorſation of an L equivalent ' debenture bade value, — 432 


238. In a teſtament executed in Scotland, carrying effects ſituate in Antigua, a reſiduary le- 
gacy to brothers and ſiſters, or other neareſt of kin, does not comprehend the ne- 


phews and nieces of the defunct, while he has brothers and ſiſters alive — 433 


239. Arreſtment of goods, containad in lockfaſt trunks and packages, being looſed upon 
caution, and the goods afterwards given up by the arreſtee to the common debtor, 
without any inventory or appretiation, the cautioner in the looſing found liable to 
the arreſter to the extent of the debt upon which the arreſtment was uſed. 435 

240. In an application to the commiſſioners of ſupply, for dividing the valuation of lands 

which are charged in cumulo in the ceſs-books, not 2 to make the ſuperior 

a party, 4 

241. If an executor conflemed received ſufficiency of funds for payment of both debts and - 
legacies, the legatees are not liable in repetition to the creditors upon his inſolvency, 440 

242. Whether the true proprietor who poſſeſſed as tenant under a bona fide poſſeſſor, muft 
/ account to him for the rents in his hand ? = 442 

243 · Payment made by a bankrupt-debtor, without fraud on the part of the creditors, is 

not challengeable at common law, or on the acts 162 1 and 1696, we. 444 

244 2 to the fiars of a county repelled, in a ſuſpenſion of an obligation to pay by 
ſuch 44 

245. The act 1698, regulating the manner of boildings within Edinburgh, is ul ! in force, = 

246. Action ſuſtained on a bill nineteen years old, the drawer being * and mak ing oath, | 

that the contents were ſtill owing, — — 448 

247. No action of damages found to lie againſt the ſeller of victual for non-implement, 
where the price was referred to the ſeller, and the buyer himſelf having died before 
the whole was delivered, his repreſentatives made a demand for the remainder, but 
without offering ready money, or caution for the price, - — 450 

248. Arreſtment of grain belonging to one of the members of a corporation, uſed againſt 

the managers and ſervants of that corporation, the grain being in their hands for 


the purpoſe of being grinded band not competent. = — 452 
249. Queſtion on the clan- act, — „„ — 454 
250. Inhibition of teinds, executed 1 a party neither in poſſeſſion as titular, nor having 
brought any proceſs for aſcertaining his right, is inept, — — 456 
251. Factor loco tutoris liable for omiſſions, — — — 457 


252. Tradeſmen refiding in a borough of regality or barony, adjacent to a royal borough, 

cannot be ſubjected to the authority of an "ER of fimilar tradeſmen re d. 
| ing within the royal borough, 458 

2 5 3+ Though a liferent granted to a wife by her huſband, on lands ſettled on him by his 
grandfather's entail, to which his title was afterwards reduced on his grandfather's 
contract of marriage, was ſuſtained as an onerous right derived from one who was 

 habllely veſted in the property, without any incumbrance appearing on record; yet 
the heir prevailing in the reduction, was found intitled to relief againſt the huſband's 

proper eſtate, for that part of the liferent which was 3 cured moon it, be 


fore he ſucceeded to his grandfather's eſtate, 46 I 
254. Rents, unuplifted during apparency do not _—_— to the GY heir's executor, but 


to the next heir in the eſtate, ow 465 
0 2355. A 
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__ | 5 AED 
258. A babes becomes beundd in bis contract of marriage to ſecure· 680 ſum to the 8 
{G1 | heirs and bairns of the marriage: The children tranſmit this jut nts to their heirs 
468 
256. 1. A creditor intruſted with the key of his debtor's hoſe. and an inventory of his fur- 


and ſingular ſucceſſors, without a ſervice, 


niture, Mc. found not- to have any right either of impignoration or retention in 
theſe effects. 2. Competition between an arreſtment in the hands of ſuch depoſi- 


tary, and an arreſtment in the hands of e to en he duc transferred the 


natural poſſeſſion of the furniture, 


2 57. Sums ſecured by wen N Wen by a general clauſe of all debe and | ms of 


money, 
258. A diſpofition being granted to one. ond the heirs: male. of his body, will a charter 
granted by the ſuperior, without reſignation, - confirming the diſpoſition to the diſ- 
ponee in liferent, and to his ſon in 120 with infeſtment following thereon, conſtitute 


the ſon fiar? — — 158 aw. 477 

259. Adjudication reduced on account of a Pluris petitio, — 480 
260. Clauſe obliging the heritor to repay to the tenant, at the end of the tack, what ſums 
be ſhall lay out in building fences, is effectual, Og the tenant parſe the 
lands during the currency of the tack, 482 
261. Powers of the Juſtices, (&c. as to the time of calling out perſons to o perform ſatute- 
483 


work on the highways for the three days before harveſt, 
262. Recourſe ſuſtained upon a, promiſſory note, where the diſhonour was duly notified, 


although the note itſelf and proteſt were not immediately returned, — 488 


263. Additional proviſion to a daughter failing heirs-male of the granter's body, does not 


take-place if the daughter dies before the heirs-male fail, 489 


261. Not competent in a reduction improbation, to allow a proof of oolfefion, 7 in order to 
Found preſcription upon titles produced, as ſufficient to N after acts 1095 been 


extracted for the firſt and ſecond terms, 490 


265. In a challenge of a creditor's right affecting an eſtate, for behoof of the apparent heir 
to the original debtor, a deereet pronounced in a former challenge and competition, 
to which the purſuer's father, who then held the right of apparency, had been made 
a party, was held as a res judicata, although it was contended, that he was not a 
port y to the former proceedings, upon hs Tooting of a os of Ry which 
was not then known to him, 
266. Reſerved faculty, to burden with a certain PRI, in a eden of lands by a father 

to his eldeſt. ſon, being afterwards-exerciſed by way of legacy to the younger chil- 


© 


dren, theſe legatars were found to have no preference to the diſponee's other hell- | 


471 
474 


491 


tors, but intitled only to compete according to their diligence, 495 


| 267. Sufficient to ſupport bills ſigned by initials, that the party acknowledges 1 they were 
truly adhibited.—No ground of reducing bills granted for an apprentice-fee, That 


the ſum was not inſerted in the indenture, nor the principal indenture ſtamped; the 
- maſter having ſubjoined the ſum to an extract of the indenture, and got the extract 


. ſtamped, on payment of the duty ; j though this was done after the death of the ap- 


prentice.— The whole apprentice-fee is Ae although the . e ſhould die 


before expiration of the indenture, — 498 
268. A perſon. Ne to be. dead, _ a proof of-common fame and belief, — Jog 
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The TEN ANTS i in the babe, of Gets and | Olinghan, &c. 


"Powers 5 juſtices, of the peace, es 4s. 1⸗ the application of the fatute- 
W Jef a Highways. 3 | 


.. EE bi 


| — HE — Uh af” peace 5 5 commillioners, 95 ſupply of the 
We: county of Berwick, at ſeveral meetings for repairi ng the hi gh- 
ways in that county, came to certain reſolutions, importing, 
That the ſtatute-work ſhould be converted into money: 

40 That the rate of every labouring man, whether cottager or tradeſ- 
% man, ſhould be 4 4. for each day, he was bound to labour, for the 
«. firſt year ;—That. every tenant.thould be rated at 3d. in the pound 
« Sterling of their yearly rent, in full of all labour by law to be per- 
« formed by them: — That the converſion of the ſtatute- work j in- 
<« to money, at the aboye different rates, ſhould only take place, in the 
« event of the perſons therein liable not performing the ſaid ſtatute- its 
« work, and declaring themſelves willing to pay the ſaid compoſitions 4 
« or rates in lieu thereof; and that it ſhould be in the option of every Th 
<« perſonto perform the ſtatute-work, or to accept of and pay the com- Wy 
« poſition: That to all the intimations to be made at the different Phd 
« pariſh-churches, a proper clauſe ſhould be added, ſetting forth, That 11 
40 this alternative was in every perſon's option.” , 
They further reſolyed, That two particular roads ſhould be firſt 
* repaired ; but that if any of the highways of the ſhire ſhould be- 
come ſo bad at a. 5 place, as to be dangerous, or interrupt 


travelling, upon proper — 4. 15 orders ſhould be given for the 
immediate reparation of ſuch dangerous place.“ 

In conſequence of theſe general reſolutions, the inhabitants of the 
pariſhes of .Cockburnſpath, Coldingham, and others, were ellen out to 
work at one of the roads agreed on. 

Of this order they complained by a bill of ſuſpenſion: For that, 1 

A The 
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2 DECISIONS OF THE Neo J. 


The road to which they were called, lay at a great diſtance from them, 


while other roads, much nearer to them, lay unrepaired ; whereas, it 


was the duty of the commiſſioners to have divided the county into di- 


& 


ſtricts, agreeably to the directions of the act 16. parl. 166g, © as they 
« He moſt eweſt to the ſeveral highways to be repaired, and as they 
* may have the moſt equal burden.“ 2dly, That the compoſition- 
money, which it was put in their option to pay, if they choſe not to 
perform the work, was highes than the act 9. parl. 1670, authoriſed ; 
and was, beſides, proportioned by a rule authoriſed by no law; which 
reſembled a tax, and might be gradually raifed to an exorbitant ſum. 
It was an/wered, 't/4, That by the ſtatutes reſpecting the highways, 
the juſtices of peace and commiſſioners of ſupply are appointed the 
ſole judges within their reſpective counties, of the proper application 
of the ſtatute-work. This is clear from act 38. parl. 1661, act 16. parl. 
1669, act g. parl. 1670, and act 5. Geo. I. By which laſt act, in particu- 
lar, they are authoriſed to convene the tenants, Fc. to work three 
days, © on ſuch days, and at ſuch places, as the aid commiſſioners, or 
« their officers, ſhall from time to time appoint.'” Nor can theſe pow- 
ers be limited or abridged, unleſs it can be made evident, that they 
are wantonly perverted to the oppreſſion of the people, and not exer- 
ciſed with a view to the general advantage of the county; which 
could not be affirmed in the preſent caſe, as it was the intention of 
the juſtices to purſue the moſt advantageous plan for obtaining good 
roads, in this county ; that of applying the whole force of the coynty 
to each particular road in its turn, till the whole ſhould be comple- 
ted. 4 enn 
2dly, By the act 9. parl. 1670, the power of the commiſſioners is not 
limited, with reſpect to the compoſſtion they may take, when they are 
willing to difpente with the actual labour. The words of that ſtatute 
are, That where the ways Ie at a great diftance from thoſe who are 
liable to repair the fame, it ſhalt be leiſom to the faid juſtices and over- 
« feers, to diſpenſe with thoſe perſons who live at ſuch a diftance, 
they paying fix ſhillings Seats yearly for ilk man, and twelve thil- 
«tings for ilk horſe, which ought to have been employed in the ſaid 
« work.” It is therefore leiſom to the commiſſioners to take fix pence 
Sterling for each man, and twelve pence for each horſe ; but they are 


not prohibited from taking more.——The method of proportioning 
the compoſition qmorigſt the tenants by their real rent, is calculated 


to render the burden equal. By no other means can the paſture-farms 


be made to bear auf thare of the trouble and expence of repairing 
the highways ; and the rate agreed on amounted to no more than fix 
ſhillings Sterling yearly for a rent of L. 49. 


„The Lords found, That the juſtices of peace and commiſſioners 
« of ſupply have à diſcretionary power to determine what roads 

_ « fhall be firſt repaired, and to divide the ſhire into diſtricts; but 
that they cannot call out any perſons to work at the roads, who 
© live at fuch diſtance, as that they cannot come and go in a 
day, and work a day*s work, under any higher penalty than 


A the gth act, part. 1670, directs.“ e by * 
3 30. nenen denn FFC | 
AQ; Johnſtone, Montgomery; R. Dundas. Alt. G. Elliot; And. Pringle, Lockhart... Reporter, 
Shewalton. „ 1 5 1238 0 DF 5 
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donne Gore, triſle of HENDERSON's CREDITORS, 


AGAINST. 


"KA ERINE MACDONALD, relict I Ra Keir. 


\ Repiration Ul damage arifog from negle@, 


5 IR Garden 1 3 7 in  Dumfrisſhire, i in 1742. His neareſt of kin 

were George, William, and Janet Keirs, the children of his ſiſter. 
_IWilliam Keir ſet up a claim to the whole executry, founding upon a 
letter wrote by. the defune : Which induced George, who lived at Al. 
loa, and acted as 4 writer, to come to Dumfries/hire ; and on the gth 
Augu/t 1742 he granted a power or factory to Fobn Henderſon of Broad. 
halm, who had been educated as a writer, and was then living in Dum- 
fries/hire-28 a country- -Sentleman, and acting as factor to the Marquis 
of Aunandale. 

By this fagory 17 an wered Henderſon, either to procure him con- 
joined with. bis b. 2 Fo as. eXecutor, and to receive his ſhare 
af the. effects, or 1 rk William to account, if he ſhould be confirmed 
alone; and the factory. mentioned a feder gratification to be al- 
N ht far bis. 6% js . 

* N Lith Augn/t 1742, he wrote to Henderſon, and ſent him a 
| ben of cautionr FP the confirmation, ſigned by Alexander Abercrom- 
bie; defiring, © That if any other thing occurred to Henderſon that 
« was incumbent 7 him, 5 Vaud pleaſe take the trouble to write 
« him thereauent . | 
" Henderſon employed : a procurator at Dumfries ; ; who, upon the 21ſt 
December 1742, obtained George conjoined as executor with his brother 
William. Of this ſentence William obtained an advocation; but in Ja- 
nuary 1744 the cauſe was remitted fimpliciter, and the a and remit 
ſent to Henderſon. A petition was then given in to the commiſſary by 
Henderſon's direction, for a warrant to value the defunct's books; and, 


13th June 1744, made their report. On the 17th April 1744, Alexan- 

der Abercrombiegthe cautioner, became bankrupt, and left the country, 
In September 1744, a letter was wrote to the commiſſary of Dumfries, 

in name of George, inquiring why the confirmation ſtopped ; and the 

commiſſary wrote an anſwer, That he knew no reaſon, and that 

George's doer might force it when he pleaſed. 

Upon the 8th January 1745, George aſſigned to Katharine Seeds 


andrew: Gardens execu try 

In Fuly 1745, George died; and as no confirmation had been taken 
out, his brother and ſiſter became the neareſt of kin, and his relict 
was excluded from his thare of the executry. She brought an action 
of damages againſt Henderſon ; and obtained decreet in abſence for 
L. 212, 


Jah. 5%. © COURT OF SESSION, , 


upon the Ioth May 1744, two perſons were appointed; who, upon the | 


nald, his wife, all his debts and efieas, and particularly his ſhare of . 
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4 DECISIORS OF HE Ne u. 


L. 21 2, as one-third of Gardens executry, ſaid to have been loſt to lier 
by his negligence. * 
The creditors of Henderſon brought a reduction of this pee and 
argued, That a factor could not be ſubjected to damages of this kind, 
of which it was impoſſible to ſay he was the neceflary cauſe ; for that 
if George had thought him negligent, he had it in his power to have 
recalled the factory, and to have appointed another; or he might have 
acted himſelf, as he was app 5 of the delay by the commiſſary's 
letter; and chat, in this caſe, it was a chance whether the delay 
might not have proved advantageous to George, by the predeceaſe of 
William or Janet. Beſides, Henderſon was not properly an agent act- 
ing before the courts at Dumfries, but had employed another; and it 
was probable the delay was owing to George himſelf, either becauſe he 
did not furniſh money, or provide a new bond of cautionry, or choſe 
to run the riſk of ſurvivance. a 
E Anſwered, The negligence is Solvent From the dates of the different 
ſteps. The anxiety of Gorge that the confirmation ſhould be imme- 
diately taken out after the remit upon the advocation, is proved by the 
letter wrote in his name to the commiſſary; ; and the commiſſary- s an- 
ſwer proves, that the dela y was to be imputed to George s doer alone. 
Though George might have recalled the actory upon the ſuſpicion of 
negligence, he was not bound to recall it; Henderſon, who under- 
rook the office, not gratuitouſly, was bound to execute it; and his ne- 
gligence, in this caſe, was ſimilar to that of a factor neglecting to in- 
ſure a ſhip, or a meſſenger to execute a caption. The want of money, 
or of a new bond of cautionry, cannot be an excuſe for the delay, un. 
leſs Henderſon had acquainted George that theſe were wanted,” © 
Upon the rſt Fuly 1755, The Lords repelled the reaſons of - re- 
A duction of the decreet quarrelled, and aſſoilzied.“ . 
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Upon a reclaiming petition, a diligence barg Vac A to 


the creditors for recovering writings, ! the * came ain to be ad- 
viſed. a 33 F 
„ The Lords adhered. 50 | | F 7. 


Act. n, Th. Hoy, Ferguſon. Alt. Ha, And. tu. | Clerk, Kirkpatrick. 


Ne III. N . „ January 1 1757: 
The CREDITORS of LORD CRANSTON, 
AGAINST 


THOMAS $COT. 


Retention of rents allo wed to a tenant, and proreation of a zach, i good 
againſt CreGULOr's. 


L% Cranſton, in April 173 7 granted a leaſe to Thomas "th to con- 
tinue for twenty one years, from Mbitſunday 1734. | 
In 


Jan, 155) CGomRRT OF//SESSDON. I 


In 1750, Scot. became cautioner for Lord Cranfton in a debt of L. 5a), 
which he was ſoon after obliged to pay; and for his relief, Lord 
Cranſton, in Augy/t 1752, gave him a prorogation of his tack for three 
periods of twenty-one years, to commence at Whitſunday 1755, when 
the former leaſe expired, at the ſame rept as in his firſt leaſe; with a 
power to retain, for his payment, the fine or graſſum ſtipulated in 
the new tack ; and alſo to retain the ſurplus rent of his farm from the 
1751, over the intereſt he was previoufly bound to pay out of it to cer- 
tain heritable creditors _ 3 
In the year 1754, the eſtate of Lord Cranſlon was ſequeſtrated. 
The creditors of Lord Cranſton by infeftments and adjudications po- 
ſterior in date, contended, That as poſſeſſion had not commenced + 
the prorogation of Thomas Scot's tack, it had not become real before 
the ſequeſtration; and was therefore ineffectual againſt them. And, 
_ 2dly, That Scot could not even be entitled to retain the ſurplus rents 
from 1751 to the time of the ſequeſtration, becauſe their adjudica- 
tions and infeftments, though poſterior to the date of his new tack, 
became.preferable to his aſſigment from their dates. And further, 
the ſequeſtration was preferable to ſuch aſſignment, and muſt attach 
all the bygone rents in the tenant's hands. 


» * 2 2 D 7 4 5 n I 
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was in full poſſeſſion. of his eſtate; the rent was not thereby diminiſh- 
ed ; and this reaſonable act of adminiſtration could not be rendered 
ineffectual hy the poſterior ſequeſtration; eſpecially as Scot was to be 
conſidered as a tackſman in the immediate poſſeſſion, agreeable to the 
deciſion January 1725, Richard againſt Lindſay, though the term of 
entry upon the proxogation of his tack was not commenced. 2d, 
The ſurplus rents from-1751 to the date of the ſequeſtration, were to 
be. confidered as Bona fide percepti, and already applied for payment of 


GIS AE Se Ee oo nn dn 8 


the cautionry debt. 


The Lords found, 23th February 1755, That the bygone rents 
_* preceding the ſequeſtration did not fall under the factory; but 
that the rents in time coming, ſince the ſequeſtration, did fall 


under it.“ 


And having afterwards heard counſel upon the validity of the tack, 
Found, That the tack was not good againſt creditors, in reſpect 
the tackſman did not attain the poſſeſſion of the lands ſet, by 


cc 
'«« 


«c 


cations obtained at the inſtance of the perſonal creditors; and 
that rhe ſaid creditors themſelves did firſt attain the poſſeſſion 
by their factor, after a judicial ſequeſtration of the eſtate ; and 
therefore ſuſtained the reaſons of reduction, in ſo far as con- 
_ © cerned the intereſt of the ſaid creditors ; reſerving action to the 
aid Thomas Scot againſt the Lord Cranſton; upon the perſonal 
-oPHEement, As Feet, pp. 


For the creditors, Wallace ſenior, Loot bart. Ak. Johnſtone, Ferguſon. Clerk, Forbes. 


« 
* 


* 


Anſwered, Lord Cranſton, at the time of granting the prorogation, 


virtue of the tack quarrelled, prior to the dates of the infeft- 
ments in favour of the real creditors, or prior to the adjudi- 
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5 DECISTON'S:'OF THE 


| Sir WI LLIAM STIRLING, MT, 
AG AIN ST 


| THOMAS JOHNSTDA. 


i 


| Clauſe 7 pre- api, without an irritancy, in a vaſal' charter if ed | 
| n a e . 


Lees feued to Miller a mall tenement eh. L. 40 Scots of yearly 
rent. The charter contains a clauſe, © declaring, That it ſhall 
% not be lawful to Miller to ſell or diſpone the ſaid lands, without firft 
15 „ making an offer of them to Linton at the price originally paid for 
* them, and the value of improvements, Gc. and if he do in the 
% contrary, ſuch conveyances are declared to be null. 

Linton conveyed his right of ſuperiority to Sir William Stirling; and 
Miller afterwards diſponed the property to Jobnſton. This diſpoſition 
was ſought to be reduced by Sir William, as having been executed 
-withont any offer made to him, in terms of the clauſe of pre-emption. 
Pleaded for Jobnſton, (The clauſe in this feu-charter contains no irri- 
tancy of the vaſſal's right. The right of the feu muſt ſtill remain with 
Miller the vaſſal; and it is inconſiſtent with the law of Scotland, and the 
nature of property, that while he remains proprietor of the lands, the 
ſhould not be affectable by his debts, or alienable by his deeds. The eſ- 
ſence of property conſiſts in the power of alienation, which cannot be 
taken from the proprietor but by diveſting him of the property, and 
veſting it in the party to whoſe prejudice the alienation is made. 
This was the chief difficulty that occurred in the introduction of tail- 
zies into this country; and the only remedy that could be deviſed to 
take it off was, to inſert clauſes forfeiting the heir's right in favour 
of the next ſubſtitute ; and conſequently nothing could be carried by 
his deeds, when he 1s diveſted of the property by the condition of his 
right: but if ſuch irritating clauſe is omitted, debts and deeds are ef- 
fectual, notwithſtanding the ſtrongeſt prohibitions. Vide March 11. 
1707, Lady Redheugh, 1712, creditors of Riccarton. © 
Anfewered, Bargains may be made under any conditions. Where it is 
expreſsly ſtipulated, That the pre ſhall have a right of pre-emp- 
tion, there can be no reaſon why ſuch condition ſhould not be effec- 
tual. 'The ſuperior may reduce the ſale, to make his own right of pre- 
emption effectual, though the vaſlal's feu was not forfeited. In 19 
caſe of tacks ſecluding aſſignees, the aſſignation is void ; but it will not 
irritate the right of the cedent. And no argument can be drawn from 
tailzies, which derive their being from a ſtatute, and can have no ef- 
fe if the ſtatute is not literally complied with, and unleſs the pro- 

viſions of the ſtatute be ſtrictly obeyed. 
Replied, Tacks are merely perſonal, founded on an ele&io perſone, 
and exclude aſſignees, without any "_ for that purpoſe : there _ 
therafore 


therefore no forfeiture of the tack, in order to bar the power of aſ- 
ſigning; becauſe it is excluded from the nature of a tack. But in a 


.alienation is eſſentially inherent in it, and cannot be barred any other 
way than by diveſting the diſponer of his property. 
The Lords found, That the diſpoſition by Fohn Miller to Thomas 
% Fobn/ton was a valid and fufficient right, notwithſtanding the 
% prohibitory clauſe in the feu- contract and charter.“ W. 8. 


Act. C. Brown. Alt. Fohnflone, Ferguſon. Clerk, Kirkpatrick. | 


Ne v. ; | OY NP 4th January 1757. 
+ -MARJORY CRAMOND, 

35 AGAINST | 
ROBERT ALLAN. 


Agreement ſettling the amount of a ſeparate maintenance, if revocable by 


F Allan and: Marjory Cramond, ſpouſes, having lived for ſome 
& years in very bad terms, agreed at laſt to a ſeparation; which 
was executed, at the fight of the friends of both parties, by a writing, 
in which he obliged himſelf to pay her, of ſeparate aliment, IL. 5 
yearly, during their joint lives; which was about one-ſixth of his free 
eſtate; and ſhe obliged herſelf to renounce all further claim of ali- 
ment or ſeparate maintenance, _ 

She received this ſeparate maintenance for five years; but, at the 
end of that term, ſued her huſband for a higher ſeparate maintenance; 
pleading, That ſhe might revoke the former agreement, as a bargain 
betwixt huſband and wife,  _ 3 | | 
Anſwered, The reaſon on which donations inter virum et uxorem are 
revocable, is, Ne mutuo amore ſe ſpolient; but here was no donation of 
that kind, nor any fear of that conſequence; and the agreement was 
a ſettlement conſented to by the wife's friends, and acquieſced in by 
ͤ—ᷓß— TEES oo A no, 
The Lords found the agreement revocable,”” Ws 5 


AR. Rae, Lockbart. Alt. J. Dalrymple, Craigie. 
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right of property, the principles are entirely different. The power of 


Ne VI. 


5 
7 
1 
* 
"MM 
£1 
ON 
- 
( * 
5 
* 
1 
42 
35 
5 
t 
1 
& 
* 
= 
7 
a 
j 
1 
3 
I. 
1 
4 
* 
, 
35 
i. 
1 
* y 
1 
+: SY 
3128 
TH 
1 
e 
FEB 
: 7 
N 
1 * 
$f 
WAI 
Fs 
28 
j 
4 * 
18 
1 ya 
N F 
1 
l 
145 
* 
17 
: 3 
in. 
£4 | 
75 4 
5, = 
Bs 4 | 
5 = 
Wn y 
110 
«KY + 
9 7 
1 
SEE 
3 # 
» 4 
424 
17 
* 
4 
' - 
N. 1 7 
| 10 
34. 
£6 
W's 1 
4 
14 fn. 
"FH 
ö 80 
13 9 
* 
Sy 
4 
» 4 T5 
BY: 
| » 16 
8 
1 
4 
1 
N * 
14 
4 2% 
FEY * 1 
14 
2 (4,8 
; 4 
7 wh -Y 
SI [al 
9 
* 
1 3 
47 7 p 
1 owl 
N e 
F Ra. 
3 
L 3 
" 7 
. 17 5 
19 
7 Eo 1 14 
* i 
»y 
. 19 
I 1 
*s if 
318; 2s 
77 BY 
. 
PB 
15 ; 
TAME 
3. 3H 
þ * [4 
13 27 
A * 3 4 
18 *Ho 
$4. wh 
ES ol 
1 5 5 f 
155 1 
455 
by - 
£3; 63 
. $5547 3H 
N 155 275 
LES . 
„ 
1 
e 
25 4) 
A. 8 
8 
. * 
. i? . 
1 + = * 
, 4.8 . 
: = 2.4 
37-8 
way 
4 N = 2 
1 
4 Y 
1 
: 74 x 15 
1 
; TY 
© $$ ! 
bY 
LIES} 
VIZ £ 
OY 
©7202 
| # 
1 * 
7 7”. 
: 9 
1 4 * 
53 14 
1 
T5: 
*}5 
3d 
v4. 
FD 
24% $1 £1 
F ek 
14 « - 
LOTT > 
' oY 
$4 +; 8\-2; 6 
. * 
* * 
1 
1 16 
4 
SEN 
115 1 
7 * 1 
** 1 
BL TS AFP 
81 
14. r 
e 
+ Y 
. . N 
* 7 N 
1 
1 
1 
7 44 * 
914 88 
Bo: 5. 
2 
1 
et 
1 
5 kx. 8 
& 3 
:, 7 F2 
14 22 
F. 
£828 
7 : 
[8 "4 ** 
Fr 1 
YE} 1 
a ; 
"$7118 
3 341 
. 1 
TH . 
BAY 
We 
$6 
1 
if) 
1 * 
6 
. 
8 
* * 
1 
BY 5 
8 
i 
* 
1 
i 


1 
Sat - 
mn . ˙ ⁰rv˖᷑̃ 
2 Sad ers 2 OEM = 8 
"7 5 \ 0 TE 1 s sf a 
1 be —— — 2 2 Wo * 
TT.. Ah, a Oe EIN 


F Li | \ 3 oF ** 4 * * 7 g ' a , * F | "4 * > x * 
8 DECISIONS/OF THE) N*M 
9 7 p A; p + f * * 1 F » * * 
8 5 | e , * * ' 8 
a a £ . : Th N Ty ; . 18 5 4 WM 
5 V I. 4 ; 4 : 4 ua 5 & 175 . 
0 5 *_ * a : 4 ; "My + | 5 f | * 8 7 1 10 aq ml N 1 7. » | N. 
i * 1 Tag 1 . A : "of 3. . : * . 
| * yp þ 7 1 I» 4 
; 8 . , 4 # F ? . {4 3 4 # N ww 7 4 i 1 . 1 LE # g 5 x, IF Vas q 
|; . A #4 7 F ' $ 2 0 . * 
' 7 * * 
F 7 , ' 8 1 9 » 1 ; * 
7 I. A . x F . 
J N . : 7 4 O * 
II. » 7 * * * «a 4 WW, - 
* * A . G bh * * 94-4 | ik N 0 2 


# 


Method of accounting for the price of .a bankrupt ate, in regard to in- 


„ 


Whole creditors ranked at different periods, when they called for 
F eee nee 


out a ſcheme or calcul, from which it might appear, whether any part, 
or What part of the price remained in the defender's hands, he made 

his report, ſtating the account in two different views. Wn 
By the firſt, the debts were ſuppoſed to have been paid at the date of 
the decreet of ranking 1699, or, which is equivalent, that the defend- 
er was to get credit for them as then paid; in which view, there came 
| 4 out 


dic not tecsive their pay 


COURT! DO P ASESST 


b 10. 


the intereſt thereof from 9 ( 


fund ae utfuer's/pa i ma. ant. 

But by rhe ſecond —— account projecdivicty;aec 1 . 

a comineli 3 accounting, that is ro ſay, charging the defender 

with the ſum in his father's bond, and intereſt thereof from Whitſun- 
day 16955 and giving him credit for the ſums paid to the creditors at 

the times when theſe payments were truly made, the balance in 1717, 


11 


and, at the date of the account, amounted to L. 8940; 15 f. Scots. 

Fluke reaſbn of the diſparity in the balances of the different W 
was, that an arrear of intereſt had been due upon ſeveral of the debts, 
and the capital of the price bearing intereſt being! greater than the 
capital of the debts, che balance in the purchaſer's hands came of con- 
ſequence to be inereaſed proportionally to the length of time that 


payment to the red itors was poſtponed; and as ſomè of the creditors 
ment for ſeveral years after the ſale, the pur - 


chafer had it thus in his power, from time to eßpbe convert he: 
growing intereſt to a capital; beating annualrent: | 
The. gueſtion in iffue between the parties was, Whether the arm er 
ſecond caleat:hould he the rule of accounting?! ? | 


: Pledded'For che defender; The termaot payment of the l ee 
| price! Was in this caſe ſuperſeded, till the firibrerm after the decreet of 
ranking ſhould be pronounced; becauſe till then it could not be known 


who were the creditors entitled to feceive the price: but, at that term, | 
the purchaſtrwas bound to pay the price with the intereſt and penalty. 
hots eee tare a proportionally, eftviriing 10 


the ſutns for which they are ſeveratl frofetreetby the decreet of fank- 


ing; as much as if 22600 hö had been given See by rhe 
purchaſer for that ſum The deereet of rde ze fees an innovation 
or delegat ion in fuvhur of every ſeverul oreditor, of their ſhares of 


the purchkſer's bond; in the ame manner as if it had been granted to 
them ſeverally, for the ſtuns ſpeciſiedi in the decreer; or as if the 
lands had been fold by the omen debror;iand the purchaler's bond 
aſſjgnedto:themto!thatcextent, And thefefore, although it ſtould be 


admitted, that by the temmns of irhepurchaſer?s bond; and the deprect 
of ranking; che creditors preferred were entitled to have had their by- 


gone intereſts that were due at the firſt term after the decreet of rünk-. 
ing, accumulated into a principal; bearing intereſt; tilß they ſhould re-. 


celle payment from the/purchaſer; yet as theſe preferable creditors 
had not iafiſted upon this, no ſubſequent creditor can have any olaim 

againſt che purchaſer) upon pretence that a prior creditor may have 
accopted of a leſs ſum thai was truly due to him. The price ig A debt 
due by the purchaſet, not to the common debtor nor to the creditors 
it cumatls; hüt to each erediror ſeverally as ranked: and as no:croditor 
can pretend to have any intereſt in the ſhare of another; ſo neither an 


he teap/anysbenefir from an abatement given "46! the purc haſerrof a 


t; Eicher oF the prine ipal or invereft; Id as torblaini more thunithe 


par 
prevife fun allotted"ro inns by che Geefset. As: che preferable-debts, 


therefore α,ꝭ,h The defender's facher was deco 3 | 


oreer bf rah did @> 601213038 the Whole of rhe [a cate, thr 4 ny” | 
ich 2 1 of E63 


a balante Leg dt n e . 
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_ our: isbn at that period af Wega: 122 . TT which; with 
, would ha ve been the OP? F 


hen the laſt payment was made, came out to be L. 2371: 13: 2 Bebe F 
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doducght to be made the rule; andi the defender ig willing to account 
for that ſum with aunualrent rno ſince tlie 
bbeir intereſts at the date of the decreet of ranking, could have claim- 
argue, chat the purſuer's plea is better now than theirs would have 
been at that time. When the purſuer lays claim to more than that 
ſum, he claims hat might hayeibelonged to other creditors, but What 
they themſelves did. not demand and therefore what he can have no 


manner of right to «+ t.07. DOHIDGORG JA0088 505 30 F180 30736 ft; 


to infer, that the debts are either innovated or ext inguiſhed, till actual 
his making payment to the creditors of the price and intereſt. The 
make another ſale neceſſary, in ſuch ſecond: ſale; the former creditors 


demonſtration, that the ſale of a bankrupt's eſtate makes no innoya- 


of the ſale, ſince the regulations 16 9s, or of the decreet of ranking 4 


thereof from the term of payment in his bond. How that ſum. was 
divided among the creditors, was a matter he had no concern with, 
provided they demanded no more from him than the principal ſum in 
his bond, and intereſt thereof, ſo long as any part thereof remained 


for their original principal ſums and by gone intereſt, and for the in- 
tereſt of theſe in time coming, as then accumulated; if they choſe to 


in common form for their principal ſum, and intereſt thereof, bygone 
and in time coming, there is no reaſon-why the purchaſer ſhould there- 


judice of che other poſtponed ereditors, or to aſſume to himſelf an ad- 
vantage which the preferable creditors neither claimed nor ton. 


2 —— 
* K* 

# a * bs 
- 


— 


ear 1699. It cannot be 
they Had appeared for 


pretended, that the poſtponed creditors, 


ed more than that ſum; ſo that it muſt appear-quitecinconſiſtent-to | 


_ Anſwered. for tlie purſuer, A ſale of a:debtor's/ eſtate; whether vo- 
luntary or legal, for payment of his creditors, cannot in any degree 
innovate; or alter the ſtate of the debts themſelves, while they remain. 
unpaid. In a judicial ſale, ſuch as the preſent, where the lands are 
purchaſed by a third party, for d price payable to the creditors, as they 


% 


ſhould. thereafter be ranked, there is no principle in law from which 
iyment is made. By ſuch ſale the creditors are not divefted of their 

ſecurities upon the lands ſold; for although the lands are adjudged to 

belong to the purchaſer, yet it is not ſimply, but conditionally, upon 


creditors ſtill retain their original ſecurities, as if no ſale had been; 
inſomuch that if the price of the eſtate could not be recovered from 
the purchaſer, or his fureties, by reaſon of their bankruptey, ſo as to 


would not nank with the creditors of the firſt purehaſer, put, by virtue 
of their original ſecurities, vould be paid out of the firſt and xeadieſt 
of the price, as if no ſecond bankruptey or ſale had been; Which is a 


tion of the debts or ſecurities which-the creflitors had obtained. 
The accumulation and diviſion of the price, whether; at the period 


in ſales, prior to thoſe regulations, was ſolely intended for the benefit 
of the creditors, without any view to the purchaſer, who was not con- 
ſidered as having any intereſt-hownthe ſum by him due was: divided 
amongſt the creditors. He was debtor in a preciſe ſum, and intereſt 


unpaid. And therefore, ſuppoſing that when the creditors came to be 
ranked among themſelves, the preferable creditors might, in terms of 
the purchaſer's bond above recited: have inſiſted to have had decreet 


7 


waye that claim for accumulations, and were ſatisfied. to take decreet 
after be permitted to enlarge the claim of theſe:creditors; to the pre- 


But, in fact; by the decreet of ranking the ereditors are ne 
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the date, without any accumulation, until payment ſhould be made 
by the purchaſer; z and conſequently; that the acoount ought to be ſta- 


dnn progreſſiße manner, according to the dates of the reſpective 


ments made to the creditors, conform to the ſecond heme or cal- 


cub in the ageountant's report. And when the defender is found ac- 


countable, agreeable to that calcul, charging him with the ſum in his 
father's bond, and intereſt from Whitſunday 1695, and giving him 


credit for the ſums paid to the creditors, periodically as theſe pay- 


ments were made, he cannot complain of the leaſt hardſhip or injuſ- 


tice, nor will he thereby pay one farthing en than was 4 due 


by his father's bond für the pricſe . ol 
The court ſeemed to lay a good deal of weight- upon the: terms of 
the decreet of ranking, Jos which the creditors are only ranked for 


their principal ſums, and ae; hoe ard in time ae during 5 


te not payment; and, in enn 10 aendern 2:1 4 
Found, That the defender, Fames Falconer: of Monkton, as xepte- 
«31221 ſenging his father, ought te be charged with the principal ſum 
wu in his father's bond; and the intereſt thereof; as. alſo; That he 
I 1 ſhould have credit for the ſums; paid tothe creditors; of the 
bg dates when theſe payments were truly made: And therefore 
oe 1*:that-the:ſecond ſcheme or calcubſhould be the rule f account- 
ee betwint wa We defender. Möge B02 ihne, 
l, A. Montgor omery 
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318 RA [ES of the'ſaid borough, 177"! 


. ohh eee Fro n 
r 7 r | 1781 1 2 1 1 r 
2 malen, i orgs can be aht akt of « borough-rojal 
1 1 the W Want; eleckion, 1754 a babe election kt en 
. made in the boroug of Forres, by oppoſite parties, mutual com- 
plaints were preferred to the court, founded on the acts of the 6th 
and 17th of l s preſeut Majeſty, refpecting elections. LO HI: 
At theiſa he tithe , as Captain Macltvd 490 his party had cen ſeve- 


1 3 10 * 


E 


ral coumtry-ge tleinen, who did not _refide in the Barvdgh, to be coun- 
ſellors, Sir Milan Dufbar, and bis adherents, brought a reduction of 


the eleckion made by Captain Mar{eod and his party, and a declarator, 
6: none — 75 eſſes reſidentets 1 of Forres could be counſellors. 3 
1 11 dee] Iarator, the pürſpers Mile, That by the maxims of the 
s well as of the law and Þ practice of the modern nations 

ws Bars s as eſtabliſhed, That the & common ar e the commu- 
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ae 1 principal cs Nb 3 annualrents, FERN and in 5 
tine cuning, during the not payment; whence; it is plain, that every re- 
_ ditor's*principal Jum was intended to remain bearing intereſt from 


of "Mattrod, and "others 


nity 
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ſiuchꝭ as were actual ĩſthabitants and members of the horough Demar. 
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J. 1. Nit. 16. 4. tens! Co Quemad. eiu. munis. 4 l. 14. e eee EAR | 
hozorcs 4% 24; ff: De: mumcip. Inn 100610 mir95>s yes oor 906 cf. 
And that the Uke general policy incieptpaodunlacdiinitheoonſti. 
tution of borbughs in Scotland, appears from the ler burgonum, i 
many of our acts of Parliament z and it was ſpecially enacted by par- 
ticular acts in later times, chat none e eee 
be elected into the offices of n magꝑiſtrates or officers of borouglhis; act 
108. 1487, act 26. 1535, act 8. 1480 1: And!-although theſe dater ſta- 
tutes ſeem only to relate to the election of magiſtrates, yet they plainly. 
ſhow the ſenſe of tlie legiſlature, and that the nature and conſtitution 
of the boroughs diſallow of admitting ſtrangers to be even common 
counſellors, or to have any hand in the adminiſtration of the borough. 
And the rea ſon hy there is m particular act of parliament diccher. 
ging thoſe ho do not reſide in the borough to be choſen counſellors, 
bo becauſethis deviation. from the rules an conſtitution of 3 
and the encroachments of ſtrangers into the office of counſellors, has 
only taken place in later times; but as the ſame principle and reaſon 
apply in both; caſes]the analogy of theſe ſtatutes n r 
alete the ſame Hetermiflation as. to vounſellors; and it is the duty, 
| In the power ofithe court; to! apply: the i temedy pointed out by 
che legiſlature, now: that this abuſe or grievaned has erept im And 
ast tis olear, char none but reſidimg burgeſſes ae, ee or 
merThandiſe in a borough ; that hone but reid mg burgeſſes can exer- 
ciſe a craft. within borough, as was found itt Br * Teese in Mac- 
duff"s caſe; and that none but refiding burgelſes can be magiſtrates 
or officers; ſo it muſt follow, that refdence' is a neceſſary quality in 
counſellors, who have the whole adminiſtration of the funds 3 od af - 
fairs of the community entruſted in their hands, and who are e haft) 


ſuppoſed to be more attentiye M the in E the horough, and 79900 


capable to manage its concerns, than rang eee e 
Anſwered for the defenders, The texts of? th he Civil Law, re erred to 
by the purſuer, do not apply; and a contrary rule is eſtabliſhed by 
J. 29. ff. De 4 J. 1. C. De nunicip. and J. e l.. = 
g acts o jament. founded on axe in deſuet 1 
mch r them as requir „that th [ een a 1 905 nude prticulaly | 
geſs, as was found in the caſe 105 the b 81006 88 And al- 
though they were ſtill in forces th 165.00 W edi EG alifications 
of common counſellors ; and it is beyond the ade of the court to 


extend theſe acts to;caſe which, they ELLER 
: contrary, as the 440 of the 1 17 7 5 ure Wa . = 
fice of magiſtrates, inhabit ant -h = 1 7 8 05 a on 
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asg tending to ſhew the nature of the policy and conſtitution of the 


boroughs! As they regard the public police of the country, they 
cannot in general go into diſuſe; and were, on the contrary, expreſsly 
renewed” by a royal proclamation in 1626; and again, after the reſto- 
ration, by à proclamatien of the privy couneil. As to the deciſions 
referred to, when an argument proceeds upon the public law of the 
country, it is ſubmitted, how far a deciſion of a court is a proper an- 
ſwer, as no court, however ſupreme, is ſuperior to the law, or can 
have àa power to abrogate it: but, more particularly, the deciſions in 
the caſes of Dunbarton, Dumfries, and Aberbrothock, as they appear 
marked in the Dictionary, were founded on ſpecialties, and do not ap- 
ply here; and the decifion in the caſe of Wie cannot have — 
weight, as the court varied in their judgment upon it; and even the 
laſt judgment given, finding, that at leaſt a majority of the counſel- 
lors behoved to be reſidenters, muſt have proceeded, ſo far as it went, 
upon the principles here pleaded, which do not allow us to ſtop ſhort, 
but plainly require refidence' in every counſeller. With regard to 
the general practice of boroughs, it has been various in different pla- 
ces, owing to the abuſe complained of. In the borough of Forres, the 
inſtances have been few, and are far from amounting to a fixed or 
IT —B— Ä 2905, Ot 40 1697 mri ©: 
Ober ved on the bench. Our public ſtatutes may go into deſuetude. 
In which reſpect we differ from the law of England. And although 
the eſſence of the conſtitution of a borough was, originally, that it was 
to be governed only by its own members, refiding within the borough; 
yet in later times this has been departed from; and as the law of e- 
lections is conſuetudinary, the practice of every borough muſt be the 
rule. The ſet of this borough does not limit the election of counſel- 
lors to reſidents. And there is no redarguing the ſet of a borough, 
unleſs by proving immemorial cuſtom contrary there to 
The Lords found, That there is no neceſſity for the counſellors 
© of Forres to be reſident burgeſſes; and therefore aſſoilzied 
10 from the c ( 140} eee, 


44. A. Fringle. Al. Ro. Bruce. 
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Sir JOHN DOUGLAS of Killhead, Baronet, purſuer, 
es os ic! 
WILLIAM ELLIOT writer in Edinburgh. 


1 Bac bbond relating to a hull, if good  again/t a creditor to whom the bilt 
ost indorſed in ſecurity ? I, goad againſt ather creditors for whoſe 
» beboof the bill uus alfa inderſed? O00. 
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Wan Scot drover, being debtor to William Elliot writer in Fin. 
= -burgh in conſiderable ſums, in December 1746 executed an aſ- 
. 3 ſignation 
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ſignation of his eſſects in ſecurity to the {aid William Elliot, for kim- | 
ſelf, and as truſtee for Scots other creditors ; firſt, in payment of a 
bond for L. 200 due by Scot to Hliot himſelf; ſecondly, for relief of 
two bills for L. 300, which Elliot ſtood bound in for Scot, and which 
he was afterwards obliged to pay; and next, in truſt for behoof of the 
other creditors of Scot. This aſſignation particularly conveyed a bill 
dated 25th June 1746, drawn by Irvine, Scot's partner, and accepted 
by Sir Jobs Douglas of Killhead, and George Douglas merchant in Hit- 
chill, for L. 450, payable to the ſaid Milliam Scot 5 which bill Scot aſſu- 
red Elliot was a juſt and true debt, and in that belief Elliot proceeded, 
in the year 4747, to lead an adjudication againſt Sir John Douglas' 8 
eſtate, in payment of this bill, and ſome other debts. 

Sir Jobn Douglas afterwards brought an action of reduction of the 
Foreſaid bill-of L. 450, and the adjudication following thereon, al- 
leging, That this bill had been granted by him without any onerous 
cauſe, or value paid for it; and that it was only intended as a fund of 
credit for Scot: in proof of which he produced a letter ſigned by Scot 
and Irvine, of the ſame date with the bill, and. addreſſed to Sir 7obn 
Donglas and his co-obligant, in the following terms: © Gentlemen, 
Whereas you have, of this date, accepted a bill for L. 450 Sterling, 
« to William Scot or his order, we hereby oblige ourſelves to relieve 

* you of the ſaid ſum, and all SAR that may happen to ariſe on 
N « Lid BIN -- - | 

From which the purſuer contended, That as this bill had not have 
granted: by him for value received, but only as a fund of credit to Scot 
and Irvine, however effectual it might be to an onerous indorſee, who 
had paid value for it, it could not have any privilege as a bill, when 
it was not indorſed for value inſtantly paid, but as a ſecurity for debts 
contracted, or to be contracted: That then it was to be conſidered as 
no better than a common aſſignation, where the aſſignee was ſubject 
to the backbonds or qualifications 1 by the cedent before the 

aſſignatioͤn. 
Anſwered for the defender, That he was in every reſpect an onerous 
indorſee to this bill; as it was upon the faith of it, and the other debts 
aſſigned to him, that he had, in various tranſactions, engaged his cre- 
dit for Scot, and allowed him to become debtor to him of new for up- 
wards of L. 500. + 

That it 1s a certain rule, and become in a manner the law of na- 
tions, That a bill of exchange is conſidered as a bag of money.—That 
in conſequence of this, no backbond or obligation of the drawer or 
indorſer of the bill to the acceptor, can have any effect againſt an in- 
dorſee for valuable conſiderations.— And after a bill goes out of the 
acceptor's hands, he can truſt to no ſeparate ſecurity from the draw- 
er, or porteur of the bill ; but muſt hold himſelf bound to pay it in 
whatever third hand it appears, and muſt operate his relief from the 
original creditor, 

„The Lords found, That the Jotfes or bar!kbond granted by Scot 

and Irvine to the purſuer Sir Jobn Douglas, did not affect the 

*«. debts properly due to William Elliot himſelf; and therefore re- 

_ . pelled the reaſons of reduction in ſo far as concerned the ſaid 
"7 ns 2 and — William Has.“ e vent | 
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FE The next queſtion was, How far the bill, and the adjudication found- 


Feot's other creditors, for whoſe behoof the bill was alſo afligned ? 

- Pladed for the purſuer, That it could not be pretended, that any of 
theſe creditors truſted Milliam Scot on the faith of this bill, as all their 
debts were contracted prior to the date of the aſſignation; nor was the 
bill ever in the cuſtody of any perſon but William Elliot the defender, 
their truſtee, in whoſe poſſeſſion it ſtill remained; that therefore they 
could in no ſenſe be held as onerous indorſees ; and that all objections 
competent againſt the cedent muſt, agreeable to the eſtabliſhed prin- 
every common aſſignation. Fr Fo ary 04 47/1) bo 

_ . Anſwered for the creditors, In this caſe William Elliot obtained the 
truſt-aſſignation from Scot, optima fide, for behoof of Scot's creditors. 
It was certainly a juſt cauſe for Scot to aſſign this bill in ſecurity and 
payment. of his onerous debts. The bill in queſton was conceived in 


mercatoria ; and therefore, being a proper ſubject of commerce, ought 
to be ſupported to every party who procured a right to it honeſtly and 
fairly, for valuable confiderations.—There was here an onerous cauſe, 
or a valuable conſideration given for it by the creditors, in ſo far as, 
by that aſſignment, they were, upon the faith of the debt's being juſt, 
put off from doing diligence againſt the debtor, whereby they might 
have recovered their payment. When bills are thus aſſigned, they 
may be juſtly looked upon as the moſt certain funds for the relief of 
creditors, who have reaſon not to ſuppoſe them, like other perſonal 
obligations, to be ſubject to the backbonds of the indorſers or the ce- 
dent.—If the creditors had diſcharged their debts upon getting a tranſ- 
ference of this bill, it would undoubtedly have been ſupported againſt 
the effects of Scot's backbond, becauſe they had thereby paid a valu- 
able conſideration for it. So, in the preſent caſe, though they did 
not, in form, diſcharge their debts, yet they nevertheleſs paid full 
value for this bill, when, upon the faith of it, they delayed to do dili- 
rence, and in effect would loſe their debts if it was not ſuſtained. — 
The very defign of the bill in this caſe, as the purſuer himſelf inſiſted, 
was, to procure credit for Scot, and to give him the appearance of 
funds, either to entice people to make further advances to him, or to 
perſuade his former creditors to be eaſy, which probably they would 
not have otherwiſe been ; and therefore, as this bill was granted as a 


his creditors, in ſecurity, and thereby obtained a delay of diligence 
from them, which was equal to the contracting a new debt upon the 
faith of it, it was moſt reaſonable that Sir Jobn ſhould ſtill be liable 
to pay it, —That it would have the moſt pernicious conſequences, to 

allow bills, ſeemingly good, to be put into a trading man's hands, 
which at the ſame time might be rendered ineffectual by latent back- 
bonds. And the court has been in uſe, in queſtions with aſſignees, to 
pay no regard to diſcharges granted of eyen date with the bonds ; 4th 
December 1665, Thomſen contra Henderſon; 21ſt January 1680; Caddel 
contra Raith ; 11th June 1708, Bundie contra Kennedy, _ 


A ſeparate objection was made on the behalf of the creditors to this 


7 


backbond, or letter, viz. That though it ſeemed to be intended as a 
(IE IR CITES CL PINE Ih n JECINER. to be l 


ed upon it, could be effectual to the defender, as truſtee for William 


ciples of law, be good againſt them, his aſſignees, as in the caſe of 


the moſt regular ſtyle, having all the appearance of a fair bill in 1e 


fund of credit, and made uſe of as ſuch by Scot, when he aſſigned it to 
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it only made its appearance lately, there was no evidence that it Was 
granted prior to the aſſignation to the creditors : nor could it prove its 
date againſt the defender, their truſtee, in this more than in other 
caſes in which the law would not hold it probative ; of which a va- 
riety of inſtances are to be found in the Dictionary of Deciſions, vol. 2. 
4 * The Lords found, That the ſaid letter or backbond did affect the 
I debts due to the other creditors, which were contracted prior to 

* the date of the bill in queſtion; and therefore ſuſtained the 

© reaſons of reduction of the (aid bill, and adjudication follow- 
ing thereon, againſt them, and William Elliot their truſtee: And 

« refuſed a reclaiming petition for the creditors, without an- 
989d Ee ho Son toad aid. bs "I Or 

Act. Hugh Dalrymple. Alt. Andrew Pringl, Clerk, Forbes. 


Ne IX, . 1 55 12th January 1757. 


JOHN MACLAUCHLAN of S Coan's, 
AGAINST 


Heirs and afſignees whatſoever found to import beirs-male. 


IN 1660, John Macdougal of Dunnollie granted a ee of part 
I of the lands of Ballemoir to Mr Jobn Maclauchlan miniſter at Seal, 
his heirs-male and affignees, redeemable by payment of 3200 merks ; 
upon which ſeiſin followed. 6 hin os po 
In 1663, Dunnellie granted a ſecond wadſet-right to Mr Fobn Mac- 
lauchlan miniſter at Rilnynver, the ſon of the firſt wadſetter, which was 
executed in the form of a mutual contract. It recited the firſt wadſet 
to bejrs-male 5 and in reſpect that Mr John the younger had right to the 
3200 merks, as heir to his father, and that he had advanced to Dun- 
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nollie another ſum of 3090 merks, therefore, in ſecurity of both ſums, 
extending to 6200 merks, Dunnollie of new ſold and Miene to the 
ſaid Mr Jobn, his heirs and afſignees whatfomever, the whole fix merk 
land of Ballemoir, &c. : but immediately after the diſpoſitive clauſe 
followed an obligation to infeft the J his beirs-male and 
.aſſignees whatſomever.—Moſt of the other clauſes bore, in general, Mr 
Jobn and bis foreſaids ; but in the clauſe of redemption, Mr Jobn obli- 
ged him, bis heirs and affigntes us def to grant a letter of rever- 
Hon; and in caſe of redemption, Dunnollie became bound to pay the 
6200 merks to Mr Jobn, his heirs, executors, or aſſignees „ abt ; 
This contract did not contain a precept of ſeiſin; hut of the ſame 
date Dynnollie granted a charter, bearing to be in implement of and 
conform to the contract, which was there held as repeated; but never- 
N theleſs 
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theleſs confirming the right to Mr Fobn, beredibus ſuis et aſſignatis qui- 
buſcungue-... Upon this charter Mr Jobn was infeft. He was ſucceed- 
ed by his eldeſt ſon Fohn ; who made up no titles, but poſſeſſed the 
lands till his death in the 1710, leaving only a daughter, Margaret; 
and thereupon the poſſeſſion was aſſumed by the other younger ſons 
of old Mr Jobn, and their ſons, as heirs-male, but without making up 
mes” ie 5 
In 1752, John Campbell, the ſon of Margaret the daughter, obtained 
himſelf ſerved beir of line in ſpecial to Mr Joby the original wadſetter; 
but his ſervice was challenged in a reduction and declarator at the in- 
ſtance of Mr oh Maclauchlan of St Coan's, the beir-male of the wad- 
„ ITL WO Þ TY R304 > WEDEWIDOED ps FR 
Pleaded for the purſuer, The intention of the original wadſetter, to 
take the right to his heirs-male, and not to his heirs of line, is plain, not 
only from the conception of the firſt wadſet-right, to which the ſecond 
refers, but alſo from the obligation to infeft contained in the contract 
in queſtion, which is taken expreſsly to heirs-male : and although, in 
the difpoſitive clauſe, the right is given to heirs and afſignees wwhatſo- 
ever, yet that muſt be underſtood to mean heirs-male 3 becauſe the 
term heirs-male has a certain and definite meaning, quite incompa- 
tible with a deſtination to heir. female; but beirs and afſignees whatſoever 
may, and often does, : comprehend! heirs- male. Had not heirs-male 
been intended to be preferred, they never would have been mentioned 
in any part of the deed. And as for the charter to heirs whai/cever, 
it cannot alter the caſe, ſeeing it refers to the contract, and is expreſs- 
ly meant to complete and confirm, not to alter it. Beſides, by the 
old Feudal law, rights taken to heirs whatſoever were conſt ructed male 
fees; and to this day, in the Highlands of Scotland, where thoſe lands 
lie, few eſtates are deviſed to heirs- female. oa e 
- Anſwered for the defender, It is more reaſonable to preſume the wad- 
ſetter*s intention to have been, that the right ſhould! go to heirs of line 
than to heirs-male. Heirs-male are only mentioned in one clauſe, 
which might be by miſtake ; whereas: herrs whatſoever occur in differ- 
ent clauſes. The charter is expreſsly ſo conceived, and infeftment 
followed upon that charter. It matters not what were the ancient 
rules of feudal ſucceſſion, when military ſervices and tenures were in 
uſe; for now it is eftabliſhed, that a deſtination to berrs 2obatſoever 
will carry an eſtate to a NHearer heir=female, in preference to a remoter 
hears male, NH 01. TOE zl va dy 4 5 5135 
The Lords ſuſtained the reaſons of reduction of the defender's 
4 ſervice as heir of line, and decerned in the declarator at the 
jinſtance of the heir- male. = "DB. 
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The EARL of BUCKAN, 
AcainsT 


His FATHER's CREDITORS. 


Perſia ere a an het of WY 9 the reat dibts r 
the eftate, if entitled to apply the rents to Hay 1 the perfonge 8 to fe. 


Prejudice of the next beir of entail? 


i 


N 1664, Sir Fames Stuart of Strathbrock 0 an alta of fo 
eſtates of Strathbrock and Kirkbill, OR TN eo the uſual Prove 
and irritant clanſes, 
Upon the death of Sir James and his male iſſue, the ſucceſſion de- 
volved upon Katharine Stuart, Sir James's youngeſt Ganghter, who, had 


intermarried with Henry. Lord Cardroſs. 

At the time this ſucceſſion opened, the eſtates ſtood thavigh with 
debts to a conſiderable extent, which had been contracted by the ma- 
ker of the entail, and his ſon the firſt inſtitute, who was not bound by 


the prohibitions inthe entail; and theſe debts were ſoon after made real 


againſt the eſtate by adjudications, and charter following thereon. 

David late Earl of Bucban ſucceeded to the entailed eſtate after the 
death of the ſaid Henry Lord Cardroſ and Katharine Stuart, his father 
and mother; and he having alfo contracted conſiderable debts, which 
could not affect the entailed eftate, his creditors proceeded to dili- 
gence againſt him, by adjudging his liferent of the eſtate, and arreſt- 
ing the rents. This brought on a competition, in 1733, among the 
ſeveral creditors, and produced a ſequeſtration, which-continued till 
the Earl's death in October 1745. The creditors were claſſed, and af- 


terwards preferred as follows, 
1/, The real creditors of Sir James Stuart, the mn of che entail, 


and of his ſon, the firſt inſtitute. 

2dly, The ſon of the late Earl of Buchan, for an annuity of, L. 300 
Sterling, which had been aſſigned to him out of the rents, under the 
deſignation of Lord Cardroſs, by his father the late Earl, for an one- 
rous cauſe; in virtue of which he had been in poſſeſſion ſeveral years 
before the rents had been affected by the other creditors, 

3dly, The creditors of the late Earl, who had affected the rents by 
their adjudications or arreſtments after Lord Gardroſs had entered in- 


to poſſeſſion of the annuity above mentioned. 


The greateſt part of the real creditors in the firſt claſs, and after- 
wards the Earl of Buchan, who had been preferred in the ſecond place 
for his annuity, obtained warrants upon the factor for payment of 
their principal ſums and annualrents. 

The perſonal creditors of the late Earl in the third claſs, foreſeeing, 
that the effect of theſe warrants would be, to carry off the rents of the 
eſtate in the factor's hands, which had fallen due during the late 


Earl's lifetime, applied to the court FRE . ſetting forth, That 
their 
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their competitors, the real creditors, were abſolutely ſecured upon the 
fee of the entailed eſtate; that therefore it was emulous in them to 
deprive the perſonal creditors of the interim rents during their debt- 
or's life, which was the only fund of their payment; and concluding, 
that the real creditors ovght, in fo far as they ſhall recover payment 
out of the rents during the late Earl's life, to aſſign to the perſonal 
creditors, thereby to enable them to recover their debts againſt the 
eſtate itſelf, The Lords, upon adviſing this petition, and anſwers for 


Lord Cardrofs, on the 1 it December 1738, found, That the preferable cre- 


ditors-ought not to aſſign, in ſo far as concerns the eptailed eſtate. 

The perſonal creditors /being thus diſappointed, were adviſed to 
tranſact with the real creditors; and accordingly purchaſed their 
rights which affected the fee of the entajled eſtate ; and having thus 
acquired the real debts, they waved their preference on the rents 


which had become due preceding the 1745, during the late Earl's life, 


and then in the factor's hands, amounting to L. 2600 Sterling, and 
claimed theſe rents in virtue of their adjudications, while the prefer- 
able debts were left ſtanding out, as an effectual burden upon the en- 
tailed eſtate. Is | 5 TT | 


Compearance was made for the preſent Earl of Bucban, and it was 
pleaded for him, 1/7, That the real creditors could not aſſign their debts 


to the perſonal creditors: That they were barred by the above; reci- 


ted interlocutor 1ſt December 1738, which was a res judicata. 2dly, 
That as the real creditors. had been preferred by an interlocutor in 


July 1737, and in conſequence of that interlocutor had obtained war- 


rants upon the factor for their payment, they could not wave this pre- 
ference, in prejudice of the preſent Earl of Buchan, the heir of entail. 


- Anſwered, to the firſt, The import of the interlocutor in December 
1738, was no more than this, That the court did not think fit to in- 


terpoſe to oblige the heritable creditors to aſſign their debts to the ar- 


refters ; but. it was not intended by the interlocutor to reſtrain the real 
creditors in the free diſpoſal of their property, which was a thing be- 


yond the power of any court to do. The queſtion was not, Whether 


they had power to aſſign to any perſon they pleaſed upon payment ? 
which could. never admit of a doubt; but, Whether they could be for- 
ced to do it? which the Lords did not think they could, as the cir- 
cumſtances of the caſe then ſtood. . | 
Io the ſecond, Thar it was a general maxim of the law of Scotland, 


That a creditor might proceed to all ſort of diligence, whether real 


or perſonal, againſt his debtor's eſtate; and he might either ſtop ſhort, 


or convey. his debt; and the purchaſer might, in the ſame manner, 
paſs from any part of his diligence, provided he did it not emulouſly, 
to the prejudice of a fellow-creditor, without advantage to himſelf. 
In the preſent, caſe, the perſonal creditors waved the preference gi- 
ven to the real debts that were in their perſons upon the rents of the 
eſtate, in order that they might apply them to the payment of their 
perſonal debts, for which theſe rents were the only fund. Thar no 
rule of law or equity could oblige them to uſe the rights they. had ac- 
quired: to their own. prejudice; and it was competent to them to ap- 
ply their diligence fo as they might ſave both debts, if they could; 
as was determined by the court, February 2. 1715, Brigadier Prefton 


«c 'Th 2 


contra Colonel Erſtine. 
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off * The Lords found, That the-creditors were entitled: to. apply the 
rents in queſtion to the payment af the perſonal debts due to 
r them, after payment of the * the beritable debts 
affecting the entailed eſtate 5 cp the life of the de. 
« ceaſed David Earl arg N Serine: 11 .. 
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Ne XI. | . 1 2 Es arch \ Faruy375). 
LUDOVICK GRANT, 
acainsr | / 


CHARLES MAGCLEAN. 


Whether the defence ariſing from three conſecutive di jcharges, can be ta- 
hen off by contrary preſumptions ? 


TN Yaly 1718, William Fraſer, as factor for the Duke of Our; oþ- 
tained decreet againſt Fobn Maclean for L. 533:6:8 Scots, as the 
feu-duty of his lands for the years 1715, 1716, and 1717. The factor 
raiſed and executed horning on this decreet 18th June 1719; and, at a 
.clearance the ſame Jen N e the deoreet and diligence to the 
Duke. 

The factor reccibed, on the ieth June 1719 the feu · duty for che 
year 1718, and gave a diſcharge for that, and afterwards two other 
diſcharges for the ſubſequent feu- duties of the years 1719 and 1720 
after which a new factor was appointed, and the feu-dutics for the 
following years were regularly paid and diſcharged. . 

The Duke died in 1728, and his executrix brought an action, in 
1745, againſt John Maclean, for the L. 533: 6: 8, and for annualrents, 
nomine damni, from Fuly 171 93 and obtained decreet in abſence. 

A proceſs was brought upon this decreet, againſt Charles Maclean, the 
ſon of Jobn, at the inſtance of Ludovick Grant, as aſſignee of the e 
cutrix. There was produced in defence the three conſecutive diſ- 
charges 1718, 1719, 1720, and alſo regular diſcharges from that time 
to the 17571 ; and theſe were pleaded on as affording a Prefumiprion of 

payment ſufficient to cut off the debt. 

_ Anſwered, The preſumption ariſing from three conſecutive diſchar- 
ges admits of contrary evidence. It does not exclude a reference to 
oath; or proof by writing. It may be alſo taken off by contrary pre- 
ſumptions. Three diſcharges granted to a ſon, do not found a pre- 
ſumption, that bygones due by his father were paid. One diſcharge 
for three terms has not been found fufficient; nor two years diſchar- 
ges, and partial receipts for the third, Three diſcharges by a factor 
are not ſufficient ; nor two diſcharges granted by a-father, and the 
third by his ſon. And, upon the ſame principles, a bond granted for 
bygones will be ſuſtained , notwithffanding three poſterior! difcharges, 
Theſe caſes have been decided.” And a decreet ought to have the 
ſame effect with a bond. In this caſe; not only was a decreet obtain- 
ed before the factor granted the firſt diſcharge, but he had aſſigned 
that 
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that decreet to the Duke before he granted the other two; and the 


production of all the diſcharges from the 1718 to the 1751, ſhows, 
that no diſcharges had ever been granted for the three years in queſ- 


tion, otherwiſe they would have been preſerved ; beſides, that John 
the father allowed a ſecond decreet to go againſt him in abſence in 
1745, when, if he had appeared, 7e//ing owing could have been proved 


by his oath. Rp 
The Lords found the defender liable for the ſums purſued for.“ 


Upon a reclaiming petition, , 1 ; 
They reſtricted the claim to the principal ſum, without allowing 


© annualrents.”? 2 W. 7. 
Act. Fohnftlone. Alt. Hamilton. Gordon. Clerk, Kirꝶpatricł. 
Ne II. . | 2 25th February 1757. 


ZACHARIAS ALLASON, 
| AGAINST 
JOHN WATSON writer to the ſignet. 


Price ſtipulated for flour-ſacks not returned, if penal or not? — Ho is 
bound to prove the identity? - ons 


JLexander Elliot, as acting for Robert Freeman at Lynn, agreed to ſell 


+ a quantity of flour to Allaſon, under condition, that Allaſon ſnould 


return the ſacks in three months, or pay 2 s. for each undelivered ſack. 

Allaſon offered to return ſacks equally good ; but affirmed, That it 
was impoſſible for him to return the ſame ſacks, as they had been 
mixed with a great number of others. | 


Jobn Watſon, as acting for Freeman, inſiſted for payment of 25. in 


place of each ſack, unleſs the defender would deliver, upon oath, the 
ſame ſacks he had received. 
The Judge-Admiral found, That the ſame ſacks muſt be redeliver- 
ed, or 23. paid for each. : 
Pleaded for Allaſon, in a bill of advocation, That the 2 s. ſtipulated 
for each ſack undelivered, was penal; and therefore ought not to be 
decreed when ſacks equally good were offered, —2dly, That he could 
not be obliged to ſwear to the identity ; but that the purſuer ought 
rather to be appointed to make oath as to the marks of the ſacks 


which he demanded back. 


_ Anſwered, The 25. for each ſack is no penalty, but the real value of 


a ſack which has been a little uſed, the original price being 2 s. 6 d. 
2dly, The purſuer cannot be obliged to ſpecify the marks of the ſacks 
delivered: they were committed to the care of the defender, who had 
it in his power to have kept them ſeparate from all others; and there- 
fore the purſuer is entitled to prove, by the defender's oath, that the 
ſacks offered are not the ſame. The dende might indeed be entitled 
to refer it back to the purſuer's oath, that they are the ſame; ME 
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fact, che defender muſt be qhliged te pay the ſtipulated value. 
The Lords xefuſed the bill of advocation. . 


* 
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Ne XIII. ; | 16th February $797. 
THOMAS HAMILTON of FALA, 
5 AGAINST 


The VICOUNTESS of OXFURD. 
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If an heir of entajl-in poſſeſſion is entitled to cut trees, though the value of 
them is offered by the next heir ? | | 
8 ſome differences betwixt the Viſcounteſs of Oxfurd, then eigh- 
ty years of age, and Thomgs Hamilton of Fala, next heir of entail 
to her Ladyſhip in the eſtate of Oxfurd, ſhe advertiſed a ſale of all the 
planted timber round the manſion-houſe, and upon the eftate. 

Mr Hamilton preſented a bill of ſuſpenſion. Her Ladyſhip did not 
allege the plantations leſſened the yearly value of the ground. 

She did not allege ſhe had any like 18 point of taſte, to the plan- 

tations, - 

She did not allege ſhe was to be a gainer by forcing on the fale ; 
for Mr Hamilton made offer of the price af the timber, provided ſhe 
would allow it to remain uncut, 7 8 1; IEG 

Pleaded for the Viſcounteſs, She was not debarred by the entail from 
cutting the plantations ; and as entails admit of no latitude of inter- 
pretation, ſhe was at liberty to do whateyer ſhe was not debarred 
from doing. | Ns | 
Anſwered for Mr Hamilton, A diſtinction is to be made betwixt the 
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end of a tailzie, and the means of ſupporting it. The end is, the pre- 
ſeryation of a family; the means are, prohibitions on the heir to alie- 
nate, and bars upon the creditors to attach: the end is the object of 
fayour in law; the other the object of disfayour : the latter, for that 
reaſon, has always had a literal interpretation; but, for the Tame rea- 
ſon, the former ſhould haye a liberal one. A» 1 
Another diſtinction is to be made betwixt the intereſt of tenants in 
tail Fompeting 1th creditors, and the intereſts of tenants in tail 
competing with the intereſts of after-heirs. In the firſt caſe, the en- 
tail is ſtrictly interpreted, ſo as to bg beneficial to the creditor; in the 
other caſe, it is fairly and benigply interpreted, ſo as to be beneficial 
to the after-heir, and to the will of the entailer, Thus tailzies, with- 
qut being recorded, have frequently been found good againſt an heir 
of entail in poſſeſſion, though not againſt creditors ; and a prohibition 
to alter the entai}, will bar the tenant in tail from altering it, though 
it will not bar a creditor from attaching it. 
And therefore, when a tenant in tail does a thing to hurt the after- 


heir, 


heir, from a.defire of diſappointing the entail, there che law, in fa- 
The Lords cefaſed: the bill of No Foros + Walen 


For fuſpender, 7. Dalrymple, And. Pringle. Ak. I. Craigit, Lockbart, Ferguſon. 


Ns XIV. 0 101K. 1 jo 18th February 1757. 
| CORPORATION of HAMMERMEN in Glaſyow, 
ror K en Wer | 
JAMES DUNLOP, and others, MERCHANTS there: 


Whether, notwithſtanding the excluſive privileges of corporations, mer- 
chants are entitled, by entering auto copartnery with particular free- 
men, and employing their own flock, to furniſh themſelves with goods 
for exportation? . 7 


FTTHE blackſmiths, ſaddlers, and others profeſſing the hammerman- 
trade in Glaſgom, were erected into an incorporation, by ſeal of 
cauſe, in 1536, with excluſive privileges; and, among others, that 
none ſhall ſet up a booth to work in the borough till he be made a 
freeman, and undergo a trial; and this incorporation has immemo- 
rially exerciſed this privilege. 64 ia] 57 2 
James Dunlop, and others, merchants in Glaſgoꝛu, entered into co- 
partnery, purpoſing, upon their own ſtock and credit, to carry on the 
manufactory of making ſaddles, principally for exportation. They 
aſſumed as partners three perſons who were freemen of the incorpo- 
ration; and they ſet up ſhop in their name. b 44) 
The incorporation brought an action againſt them, concluding, That 
the three /addlers ſhould be diſcharged 10 pack and peel with unfreemen, 
and the merchants prohibited to work in the buſineſs appropriated to 
the incorporation. e 1 
Pleaded for the defenders, Imo, The three perſons in whoſe name 
this manufactory is carried on, are freemen of the incorporation, aud 
therefore entitled to carry on this trade; nor is the incorporation in- 
titled to inquire who are their copartners in it, or by what ſtock or 
credit they are enabled to carry it on. | 05 
2do, The excluſive privileges competent to incorporations in royal 
boroughs, do not entitle them to exclude merchant- burgeſſes freemen 
of theſe boroughs, and as ſuch by law entitled to the privilege of fo- 
reign trade, from manufacturing by themſelves, or others, ſuch com- 
modities as they have occaſion to export to foreign parts. They can 
only prohibit the making ſaddles, ff. for ſale within the borough. 
And in ſupport of this, it was further argued, That every inhabitant 
could import from London, or elſewhere, in the courſe of foreign trade, 
even for ſale within borough, however prejudicial it may be to the in- 
tereſt. of theſe incorporations : That every innkeeper may bake, brew, 
or ſlaughter meat for the uſe of his inn by his own ſervants, though 
both he and they be unfreemen, So was found in the caſe of Robert 
Tennent 
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24 DBCISIONS)OF'T'HE N XIV. 


Tennent in Glaſrot. Atid upon the ſame principles, a merchant fitting 
out a ſhip for a foreign voyage, may bake bread for victualling her, as 
he only bakes in order to carry on a foreign trade, to which he is en- 
titled, excluſive of that incorporation of bakers. In like manner, the 
merchant, who has a right to export goods to foreign markets, has a 
Tight to provide himſelf with theſe in the moſt beneficial way; in the 
ſame manner as one exporting a parcel of ſuits of clothes, is under no 
neceſſity of employing the incorporation of tailors to make them. 

The argument chiefly infiſted on for the incorporation, That none 
but freemen can work within borough, is attended with abſurdities, 
and many inconveniencies. According to it, no gentleman within 


borough could employ his own ſervant to ſhave him, or to drive a nail 


within his own houſe. A freeman- maſon is employed to build a houſe; 
he cannot employ; unfreemen as; labourers, to do the drudgery. This 


has never been imagined. Univerſal practice has ſhewn, that the pri- 
vilege of theſe incorporations cannot be carried ſo great a length; and 


therefore this general propoſition, That none but freemen can work 
within borough, falls to the ground. Befides, the matter now in diſ- 
pute received a ſolemn determination, very lately, in the caſe of the 
coopers of Perth, where it was found, that merchants were entitled to 
employ their own ſeryants, though unfreemen, to make barrels, which 
were neceſſary for packing ſalmon for exportation. 


oo ) 


- Anſwered for the incorporation: To the firſt; It is not competent to 


freemen to cover the goods of unfreemen, by entering into copartne- 


ries, and carrying on the trade of the incorporation, with the effects, 


— 


and for the profit and behoof of theſe unfree partners, who had no 


title to deal in the trade. This is againſt the principles upon which 


incorporations arè eſtabliſhed; it is contrary to the oath taken by the 
freemen of this and every other incorporation at their admiſſion, That 
they ſhall not pack or peel with unfreemen, nor cover unfreemens goods 5 
and if it is allowed, it will reſolve into a total extinction of the pri- 
vileges of incorporations. F 5 


To the ſecond, By every charter or ſeal of cauſe, and particularly 


by thoſe granted to this incorporation, the craft has the excluſive right 
of carrying on their trade within borough; and immemorial uſage has 
confirmed theſe charters; and this is now become a part of the con- 
fuetudinary law of this country, which cannot be altered. Artificers 
living without borough, are at full liberty to work to the inhabitants, 
and to bring in their work, and expoſe it to open ſale on market-days: 
therefore, if incorporations cannot hinder unfreemen to work within 
borough, they can hinder nothing ; there is an end to all their privi- 
leges, and they muſt bear the burdens laid on incorporations, without 
reaping any benefit from them. If merchants may employ any num- 
ber of unfreemen, upon pretence of ſupplying their foreign trade, it 
will be an eaſy tranſition to ſend their goods to market, and it will be 
next to impoſſible to detect them, When a number of unfreemen keep 


ſhops in town, carrying on extenſive manufactories, how is it 


poſſible to diſcover, whether the goods brought to market are made by 


them or by freemen? or whether the inhabitants beſpeak what they 
want from the one or the other, when they live together in the ſame 
town, with their houſes adjoining to one another? This would diſap- 
point the undiſputed rights of an incorporation: and it is * the 
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ſame, whether a privilege be directly aboliſhed, or reduced to ſuch cir- 


cumſtances as that it cannot be maintained. 


The right to foreign trade 


work, and the dexterity he has attained in it. 


Every ſubject has a natural right to make any manufacture that is 
neceſſary for his own uſe: but it does not follow, that he may employ. 
purpoſe; or that a merchant may make for ex- 


unfreemen for tha 
portatio rn. 


The eaſe of the coopers of Perth does not apply. There the fiſhing- 
company was allowed'to make barrels by their own ſervants for tran- 
ſporting their fiſh ; for the ſame reaſon, that a merchant would be al- 
lowed to put up his goods in boxes, or in packs, or wrappers, without 
ſending for the wrights to nail them, or the tailors to ſew them. Theſe 
were conſidered as incidents to foreign trade, but are very different 
from a whole manufacture, which is here ſought to be engroſſed. The 
caſe of Tennent is rather on this ſide of the argument: The court al- 


lowed him to make malt for the ale and ſpirits conſumed in his houſe; 
but they found he could not make malt to be diſtilled into ſpirits, and 
ſold in groſs abroad. 003.40 een | WSN 


* * 


„The Lords found, That the defenders,” as merchants, may make 
_ © ©: ſaddles and horſe- furniture for their own exportation; but 

found, That they cannot make ſaddles and horſe- furniture by 
( their foremen, although entered freemen in the incorporation, 
© for ſale in the town of Glaſgow.” :. V. S. 


- 


go and the ſame defenders. 


_ 


NX Vi dart 27th February 1757. 


pe 6 


FRANCIS CHART ERIS of Amisfeld, Eſq; and others, PROPRIE- 
. TORS OF LAND within the ſhire of Berwick, © | OR 


AGAINST 1 911 15 191 


Sir ROBERT PRIN GLE of Stitchill, and others, JUSTICES OF 
PEACE and COMMISSIONERS OF SUPPL of the ſaid ſhire. 
a NED Lena 9603 Borg ALESIS 30 pred O8195 * 


Whether particular members of a public meeting can be called ſeverally ts 
anſwer for the application of public money by the meeting? 


HE defenders, at two general meetings, as juſtices of peace and 
4 commulſſioners'of ſupply, had ordered, That two highways in the 
county ſhould be repaired in preference to the reſt ; and had fixed a 
compoſition to be paid in money, in caſe the labouring men ſhould 
fail to attend at the reparation of theſe highways ; and, becauſe they 


ſuſpected 


is a vain pretence for this encroachment. 
Nothing can be more different than the profit which a merchant is to 
make by foreign trade, and the profit the artificer makes from his 


N. B. A ſimilar judgment was given between the Cordiners of Glaſ- 
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orders of the commiſſioners of ſupply, were paid by the collector; and 


the defenders, cogjunciiy and ſeverally, ought to be decerned to re- 


and therefore that the action was competent againſt each of them, 


* eis Lo sor TEN N x. 


. that ſome oppoſition would. be made to their proceedings, 
come to the following reſolution, ux. To empower a commit- 
y tee to name one or more proper agents at Edinburgh, for defending 
4 and diſcuſſi ng any bills of adyocation or ſuſpenſion that might hap- 
pen to be offered againſt the proceedings of the meeting, or thoſe 

No 1 1 55 under their authority; and to empower the committee to 
„draw upon the collector of ſupply for the neceſfary ſums, to be paid 
« out of the highway and bridge money in his hands.“ In conſe- 
uence of this reſolution, the expences of a la w- ſuit againſt, ſome of 
the inhabitants of the county, who had refuſed to comply with the 


this payment was approved of unanimouſly in an after- meeting of the 
commiſſioners. The purſuers, who. had been. averſe to their whole 
proceedings, executed a ſummons of declarator and repetition, againſt 
the commiſſioners, of the following purport: That the expending 
* the highway and bridge money in a law-ſuit was illegal; and that 


cc Tory to the collector, the foreſaid 10 d. on the L. ioo and to em- 
<« ploy y the ſame as the law directs. The ſummons alſo concluded 
155 againſt the defenders, conjunctly and ſeverally, for L. 500 Sterling, 
% nomine damni, and for expences of the proceſs . 

The defenders pleaded No proceſs; for that all parties henng' inter- 
eſt were not called, as the Earls of Haddington and Marchniont, and Mr 
Alexander Hume-Camphell, were not ſummoned, in the action of decla- 
rator and repetition, although all three were preſent at che Michaelmas 
wens where it was ſaid the public money was ordered to be un- 
lawfully employed: That it could not be pretended, that any two of 
the defenders might have been purſued conjunctly and ſeverally, to 
refund the money applied by the whole number, or conjunctly and 
ſeverally, to make payment ef the damages ocaſioned by the fault of 
the whole number; and if certain of the defenders could not have been 
ſo purſued, it was impoſſible to inſiſt againſt any fewer than the com- 
plete number of ſuppoſed delinquents. 

Anſwered for the purſuers, 1mo, That this defence of No proceſs 
came tao late, after peremptory defences had been given in; and, 
according to the ſtated practice of the court, could not now be taken 

; 2do, That the — th only inſiſted againſt the defenders /eve- 
rally for their reſpective proportions of the mopey drawn from the 
collector, and did not contend, that any one was liable for the whole; 


without calling the reſt. 
„The Lords ſuſtained proceſs : againſt ſuch as were called, without 

++ prejudice to the purſuers Alen wund calling the reſt; but ap- 

4 pointed the libel to be angles; and the word coin to be 

4 ſtruck BE. aan A bo rr vs W. J. 


4. Montgomury.”\ 5 Sir Divid i Datjmph, . Ibs Lord Auchinbck 


NB. It was afterwards found; That the or, was May ex 
pended 3 3 and * N were  alloitried, 
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JOHN FALCONER. 


Action ſuſtained for the price of probibited goods ſent on commiſſion. 


merchant in Gottenburg, a quantity of teas; which having been 
ipped by Jamie/on on board a veſſel for Port/oy, in terms of the com- 
miſſion, the veſſel was, upon her arrival, ſeized by the cuſtomhouſe- 
_ officers, together with all her cargo. 


Falconer, for payment of the price of the teas. 

Prleaded for the defender, By act 12mo, Charles II. cap. 17. teas are 
prohibited to be imported into Great. Britain from Gottenburg, or any 
other place of which they are not the product, or from which the 
are not uſually firſt ſhipped. for tranſportation; the contract therefore 
between the purſuer and defender was unlawful, and can afford no 
action in a court of law. The intention of the parties was to carry on 
a ſmuggling trade; and Mr Jamieſon could not be ignorant how the 
law ſtood. in this reſpect, as he is a native of Scotland, and carried on 
buſineſs here as a merchant for ſome years before he went abroad. It 
would therefore be improper to ſuſtain action upon this contract, 
which was entered into directly againſt law. Nor is it enough to ſay, 


as forfeiture of the goods, Fc. and that the court has no power to 
add new penalties. The preſent objection, if ſuſtained, is not adding 
any penalty upon the purſuer; it is only denying the aid of the law, 
to xender effectual a contract which is reprobated by the law. 

- Anſwered, for the purſuer, The maxim, Quod lage probibente fit, eff 
ha jure nullum, admits of this general exception, That where the pro- 
hibition is enforced with a penalty, and does not enact an expreſs nul- 
lity of the tranſaction, the ſole effect of contravention is to incur the 
penalty. The legiſlature. of Great Britain has prohibited the importa- 
tion of certain commodities under particular penalties; but has not 
yet gone the length of deny ing action to the foreign merchant who 
furniſhes ſuch goods upon commiſſion from his correſpondents in this 
country. Nor would it be proper or expedient, that ſuch a certifica- 
tion were impoſed: for, however faulty or criminal it may be in the 
ſubjects of this country to import uncuſtomable goods, this cannot, 
in juſtice, ſtrike againſt the foreign merchant or factor, whoſe duty 
it is to anſwer his commiſſion, and furniſh his correſpondent, with- 
out inquiring, whether the goods may be lawfully imported into this 
or the other country. A merchant reſiding abroad, whether a native 
of this country or not, cannot have acbeſs to know, or be 1 06 


ear COURT or SESSION. 2 


Yhn Falconer merchant in Nairn, commiſſioned from James Jamieſon 


Famieſon, by his truſtee Andrew Walker, brought an action againſt 


That the ſtatute has inf . ertain penalties upon tranſgreſſion, fuch 
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Great Britain ; neither is it his buſineſs to inquire into theſe matters. 


ment of the court, upon Hugh:Maclod's claim, finding him not entit- 


does not follow at they will be refuſed to Allan, when he claims up- 


of the forfeited eſtate: and it cannot vary the caſe, that, out of fa- 
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A 


of the different revenue: acts which are from time to time paſſed in 


His commiſſion is at an end how ſoon the goods are ſhipped upon 
the riſł and peril of che perſon who gave the commiſſion. The im- 
portation is the act of the purchaſer ; which, however criminal with 
regard to him, cannot vitiate the antecedent ſale. No trade could 
be carried on among different nations, if the contrary doctrine were 


to be eſtabliſhed. 


% The Lords repelled the defence.“ 0 0 . J. 
Act. Fer. Alt. A. Pringh 
No XVI. . 885 27th February e, 
ee HUGH AdL EOD «af cui, | ro 0 
ks AINST 105 


n ALLAN writer, 


"0 the cautioner fa forfeited porſob, motwithtanding the ogg 7a. is 
able to the creditor for oe ee e * Aren 70 a 


1 Pon the 18th. November” 174 4% Lord Balmer ani þ hs Allan de. 
came bound, d and ſeverally, to ng Macleod, For the 
ſum ot 2000 erhlt BY | 

The eſtate of Balmerino was afberwards forfeited to the crown, i 

| Hugh Macleod entered a claim in terms of the veſting act; which was 
ſuſtained to the extent of the principal ſum and annualrents only, in 
regard no enpender were enen as e by! the 2 ot in tertiis of 
that act. 

_ Hugh Maclecd brought an action apuinft Hen Allan: forthe Gpenee 
he had laid out in the court of ſeſſion for aſcertaining his claim, and 
afterwards in exchequer, at receiving payment, amounting to L. 16, 654. 

Henry Allan objected to this claim, and argued, That he was only 
cautioner for Lord Balmerinb, as was proved by a bond of relief: That 
the expences claimed are cut off by act of parliament; and therefore 
cannot be effectual againſt him; for if he ſhould be decerned to pay 
them to the purſuer, he would have relief againſt the crown; having 
duly entered his claim for ſecuring that relief. And therefore the Judg- 


led to expences from the crown, muſt be confidered as a judgment, 
finding alſo that he can have no claim againſt the cautione.. 
e Although expences were refuſed upon Mac llods cla im, it 


on his relief: For that in a former caſe, of a debt paid by Allan to 
Roſs of Culroſſie, it was found, That Allan was entitled to relief i in 
terms of his claim, ſo far as he had already paid, or ſhould after - 
wards, upon diſtreſs, as cautioner, be obliged to pay. At any rate; it 
was optional for the purſuer to have at firſt den 56 his debt from 
Allan inſtead of the crown; in which caſe, the expence now claimed 
muſt have been laid out by Allan, in order to recover his relief out 


Vvour 


„our to the defender; he firſt endeavoured to recover the debt from 
the crown, as in place of the principal debtor. 


„The Lords found Henry Allan liable for the ſum dined)? * J. 


Ad. Swinton. Alt. Rae. 


SET c ad March 1757. 
10 H N HAY of Laufeld, and others, 
AGAINST 


The DUKE of ROXBURGH. 


Where beritors baue poſſeſſed the teinds of their lands by tacks, what rule 


is to be followed in the valuation ?—Whether a deduction muſt be al- 


lowed on account of ſea- ware, —an orchard, —or flone incloſure? 


HE Duke of Roxburgh had right to the teinds within the preben- 
dary of Pinkerton, as patron of that prebendary ; and had alſo 
obtained certain long tacks, now expired, from the prebend. | 
In the year 1642, the predeceſſors of Fobn Hay, and others, whoſe 
lands lie in that prebendary, entered into an agreement with the pa- 
tron, by which the patron accepted of a certain annual ſum in full of 


the teinds of their lands; and, on the other hand, the heritors agreed 


not to purſue a valuation or ſale of their tithes. 


The court having found, that this contract was not binding upon the 


heritors after the expiration of the tacks of the teinds of that preben- 
dary in the perſon of the then Earl of Roxburgh, a proof of the value 
of the tithes was allowed: at adviſing of which three queſtions occur- 
red, 1/}, Whether the fifth part of the rents, ſtock and teind, ought 
to be conſidered as the rate of the tithes ? 2dy, Whether any deduc- 
tion ſhould be allowed on account of the increaſed rent of the land 
by the uſe of ſea-ware? 3dy, Whether the rent of an orchard ought 
not to be deducted ; and alſo the expence allowed, of incloſing a ſmall 
field with a ſtone-wall, or the rent of it valued as open field? 

The Duke of Roxburgh inſiſted, That by the decreet-arbitral and ſta- 
tute 1633, two rules were eſtabliſhed for the rate or valuation of tithes : 
1/, © The fifth part of the conſtant rent which each land payeth 
of ſtock and teind, where the ſame are valued jointly.;*'* and 2dly, 
„Where the teinds are valued apart and ſeverally, as the ſame is, or 
** thall be valued and proved, deducing the fifth part thereof for the 
* eaſe of the heritors,”” ES 
That neither of theſe rules apply to the preſent caſe: for that there 
is here no joint valuation of ſtock and teind; and neither is the teind 
valued ſeparately from the ſtock; and therefore the valuation ought 
to be delayed for ſome time, till the value of the teind can be aſ- 
certained, by ſeparating it from the ſtock; or, if that delay ſhall not 
be granted, the teind ought to be valued, not at one-fifth of the total 
rent, but at one-fourth of it, or at one-third of the rent which is pay- 
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able for the ſtock: That this rule was followed in the caſe of Jean 


Moncrięſf againſt Milliam Young, th February 1667, where, in a queſ- 
tion between a lady tercer, and the heir of her huſband, who had right 
to the teinds payable out of her terce- lands, the Lords aſcertained 
one-fourth of the total groſs rent as the teind: And in the caſe of Sir 
William Hope againſt creditors of Balcomie, 1oth December 1701, ob. 
ſerved by Dalrymple, where the rent payable by the tenant was only 
for the ſtock, and the heritor drew the teind; and the queſtion was, 
What deduction ſhould be made for the teind in ſettling the rental in 


a judicial ſale of the lands? the Lords eſtimated the teind to a fourth 
of the whole; that is, for every three bolls payable by the tenant for 
the ſtock, they added a fourth for the drawn teind ; and ordered the 
rental to be framed accordingly. 


Anſwered, The teinds in this caſe are clearly yalued jointly with the 
ſock, and are to be aſcertained by the rule expreſſed in the ſtatute in 
that caſe, viz. © At the fifth part of the conſtant rent which each land 
e payeth in ſtock and teind ;”” and the other rule, of proving the ſe- 

arate value of the teind, cannot take place here. In the caſe of Sir 
Robert Gordon againſt Dunbar of Newton, in the year 1744, the court 


refuſed to delay the valuation till the amount of the teinds ſhould be 


aſcertained by drawing the ip/a corpora, although in that caſe Dunbar 
had been in uſe, till within a few years of the valuation, when Sir 


Robert laid down his grounds into graſs, to draw the teinds %% corpo- 
ra, but without keeping an exact account. 8 5 1 


The fourth part of the ſtock alone has, in ſome caſes, out of neceſ- 
ſity, been held to be the rate of the teind, viz. where the teinds had 
not been poſſeſſed jointly with the ſtock, but had been drawn 1% 
corpora, and the titular, from negligence, or other cauſes, had not 
kept an exact account. In theſe caſes, the ſtock and teind could not 
be valued jointly, not having been poſſeſſed jointly ; neither could the 
drawn teind be ſeparately proved; and therefore the method followed 


was, to take a fourth part of the rent of the ſtock as the teind, rec- 
koning that to be nearly equivalent to one-fifth of the rent of ſtock. 


and teind jointly. This was the rule followed in the caſe of Dunbar of 
Newton againſt Sir Robert Gordon; but the Duke in this caſe demands, 


that the one-fourth of the rent of ſtock and teind ſhould be taken, 


alone. | Ny 
The deciſion in the caſe of Moncrief againſt Newton did not relate 


to the valuation and ſale of teinds upon the act of parliament, but to 


which is a great deal higher than one-fourth of the rent of the ſtock 


what the heir ſhould draw as teind from the lady-tercer of his lands; 


and the other caſe of Sir William Hope related only to a rental in a ju- 
dicial ſale, _ 15 . | 

With reſpect to the deduction for ſea- ware, it was contended for the 
Duke, That though the tenants depone, that they would not pay above 
two-thirds of the preſent rent if they had not the advantage of the ſea- 
ware; yet this can give no claim for a deduction: for that here the 
heritor is at no expence; he gets his.rent from his tenants without 
any obligation upon him to furniſh them ſea-ware ; neither do the te- 
nants themſelves pay any thing for it ; and therefore this does not fall 


under the caſe of expenſive improvements made by an heritor, or the 


caſe of manures purchaſed from third parties. Beſides, this deduction 
. Has, 


72 5 


i 


carrying away the ſea-ware. 
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bes in many caſes, been refuſed; 18th February 1719, Orroꝶ againſt 


the officers of ſtate; 20th February 1723, Fraſer contra Lord Salton ; 
5th December 1733, Craigie contra Sir Fobn Anſiruther; where a deduc- 


tion was alſo refuſed on account of lime; and a caſe was there referred 
to in ſupport of the ſame doctrine, as to lime, Colonel Jobn Murray of 
Pilmore contra Lord Blantyre. Theſe are the lateſt caſes. It is true, 
that, in December 1698, in the caſe of Heriot's hoſpital, a deduction 
was given on account of dung; and the ſame judgment was repeated in 
the caſe of Mr Patrick Middleton, December 1713. But in a much later 
caſe, the Duke of Buccleugh againſt the heritors of Dalkeith, a deduc- 
tion on account of dung was refuſed, though purchaſed from the in- 
habitants of Dalleitbz. nz 7, 


Anſwered, The court has been in uſe to give deductions to heritors 


on account of induſtrial and coſtly improvements; and in the ſeveral 
caſes of Glen contra Diſhingtoun, February 3. 1714; Patrick Middleton 
contra miniſter of Weft-kirk, ad December 1713; and Herio!'s hoſpital, 
28th December 1698, a deduction was given to the heritors on account 


of the increaſe of the rent ariſing from the accidental advantage of get- 


ting dung from the neighbouring boroughs. And with reſpect to ſea- 


ware; the heritors of We/ft-Barns, in this very pariſh, in a valuation 


againſt the Duke of Roxburgh's anceſtors, got a deduction upon account 
of the ſea-ware. The like deciſion was given, 6th February 170g, 


Scot contra Hadderwick; and, 21ſt July 1714, Campbell and other heri- 


tors of Byrebills and, in this caſe, though the tenants do not purchaſe 
the ſea-ware, yet they are at a great expence in keeping men and 
horſes for carrying it from the ſhore to their lands: beſides, the Duke 
pretends right to the links lying between the purſuer's lands and the 
ſea-ſhore, and has threatened to debar the tenants from the liberty of 
With reſpect to the deduction claimed for the orchard, the Duke 
contended, That if a deduction on this account were to be allowed, 
large tracts of corn-land might be converted into an orchard, by 
planting a few fruit-trees, in order to avoid tithes. 2dly, That the 
rent of this orchard was formerly L. 6 Sterling, and the rent of a ſmall 


incloſed field adjoining was L.4: 3:4; that both are now ſet at 


L.13; which increaſe of rent muſt be conſidered as wholly on ac- 
count of the incloſure. „ 

Anſwered, The orchard, conſiſting of two acres, has been always 
the orchard of the manſion-houſe. It has been walled in, and plant- 
ed with fruit-trees, paſt memory, Theſe walls have been lately re- 
paired at a great expence, and new trees planted. Orchards or gar- 
dens are not teindable ſubjects, as they neither produce parſonage nor 
vicarage tithes. This was decided 1oth June 1709, Sir Walter Riddel 
contra the Duke of Roxburgh, where a dovecote and fruit-yard were 
found not teindable. And in the caſe of the miniſter of Kirturd con- 
tra Lawſon, anno 1730, the rent of a manſion-houſe and yard was de- 


ducted from the rental. | 


The little incloſure of about three acres is fenced by a ſtone wall, 
and the expence of incloſing it muſt either be allowed ; or, if not, the 
rent of it cannot be rated higher than the open ground contiguous, viz. 
at about Tor. per acre, ſo as the remaining rent may be aſcribed to the 
orchard, At any rate, the late increaſe of the rent muſt be propor- 

| . 6 wore tioned 
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32 E GISIONS OF THE n 
tioned between the orchard and that incloſure, reckoning the preſent 
rent of the orchard at L. 7: 13: 5, and of the incloſure at L. 5, 
95 The Lords found, That the fifth part of the rent of the lands of 
_ & Eaft-Barns payable for ſtock and teind, is to be the rule for li- 
e quidating the teind, without any deduction on account of ſea- 
& ware; without prejudice to the heritors, if the rentals of the 
lands ſhall be diminiſhed by the failure of the ſea-ware, to bring 
* an action, as accords; ſuſtained the deduQion claimed for the 
„ orchard ; and found, that the additional rent is to be divided 
© between the ſame and the little incloſure, in proportion to the 

« former rent they ſeverally paid.“ A t. w. J. 


For the Duke, Lockbart. Alt. Aud. Pringle, Ferguſon. 


No XIX. ED za March 1757. 
KIRK-SESSION of INVERESK, 
4041 NST 


KIRK-SESSION of TRANENT. 


Whether the maintenance of poor is a burden upon the pariſh of their birth, 
or of their laſt three years reſidence 9 


Avid Butler reſided ſeveral years in the pariſh of Invereſt, as a day- 
' labourer, during which time a daughter, Jean Butler, was born 
to him. After his death, his wife and daughter removed to the pariſh 
of Tranent ; where they lived, without charity, for more than three 
years. After the mother's death, the child became an object of cha- 
rity ; and a queſtion aroſe, Whether the pariſh of Invereſ, where ſhe 
was born, or the pariſh of Tranent, where ſhe had reſided more than 
three years, was bound to maintain her ? 5 
Argued for the pariſh of Invereſt, That by the act 18. parl. 1672, it 
is declared, © That exact liſts ſhall be made in each pariſh, eonde- 
* ſcending upon the age and condition of poor perſons; if they be 
* able or unable to work, by reaſon of age, infirmity, or diſeaſe; and 
« where they were born, and in what pariſhes they have moſt haunted du- 
* ring the laſt three years.”” © a | 
And thus it was found, 5th June 1745, pariſh of Dunſe contra the 
| pariſh of Edrom, That the pariſh in which perſons indigent, or be- 
* coming indigent, have refided during the 1mmediate three years 
« preceding their application for charity, are bound to ſubſiſt and ali- 
ment ſuch indigent and poor perſons I. 
Anſwered, By act 22. parl. 1535, the place of nativity is made 
the only rule with reſpect to the maintenance of poor; which is again 
repeated, act 25. parl. 1551.—As the place of nativity might not al- 
ways be known, it was provided by act 74. parl. 1579, That all poor 
people repair to the pariſh where they were born, or had their 
* moſt common reſort or reſidence the laſt ſeven years.” This is more 
particularly explained by act 16. parl. 1663, where the burden is im- 
2 e poſed 
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cc ud 
po mall be foumd begging, were born; or in caſe the place of their 
4 nativity be not known, the pariſhes where they have had any re- 
#fidence, haunt, or moſt reſort, for the ſpace of three years imme- 
<giarely preceding their being apprehended,” © 
As by theſe acts, the rule was eftabliſhed, That the place of birth 
frould be obliged to maintain the poor, and the place of refidence 
only, where the other could not be known; ſo the act 18. parl. 1672, 
eil hot 58 underſtood to have introduced any alteration, when it 


declares, * That liſts are to be made up in every pariſh, of the poor 


« perſons, condeſcending upon their age and condition ; if they be 
* ahle, or unable to work, by reaſon of age; and where they were 
# born; and in what pariſhes they have moſt haunted during the 
« laſt three years preceding the uptaking of the hſts.”” 

This is further explained by an act of the privy council, 2gth Au- 
% 1693, ratified in parliament, by which © all beggars, vaga- 
* bonds, and poor perſons, are ordered to return to the pariſhes 


« where they were born; and that not being certain, to the pariſh 


«where they laſt reſided for the ſpace of ſeven years together.“ 
„The Lords found, That the parith of Invereſt is bound to main- 
- -* tain the child, in reſpect of its birth; and remitted to the 
Lord Ordinary to proceed accordingly.” . 


For du pariſh of Traneat, Garden. Alt. Sir David Dalrymple. Reporter, Juſtice-Clerk. 
Clerk, Home. : | | 


No XX. a 5 1 c 1 : At March 1757« 
ELISABETH. MAULE, widow of THOMAS KER, 


4 © ©# 


77 30% 1379 £0106 64004 T7 
- -..-.,. JAMES GRAHAM of Methic. 


Reparation of damage ariſing from the management of a negotiorum geſtor. 
T Homas Ker farmer at Oven/toun, died, leaving Helen Fotheringham 
= his widow, and Thomas Ker his ſon, a minor, in poſſeſſion of his 
farm and ſtocking.—The widow and James Graham of Methie were 
choſen two of the ſon's curators, and acted accordingly during his 
minority. 1 | . 

In the 1746, while Thomas Ker was yet under age, he, with con- 
ſent of his curators, intermarried with Eliſabeth Maule ; and, by con- 
tract, became bound to provide her in a jointure of 400 merks Scots. 


In December 1747, Thomas Ker having come of age, diſcharged his 


curators of their intromiſſions: but as he was of ſo weak a mind as 
to be totally incapable of all buſineſs, and particularly of judging as 
to the import and propriety of deeds which he ſigned, when deſired 
by his friends; ſo his mother continued to manage the farm after his 


majority till her death, in the 1749; and Mr Grabam of Methie took 


the charge of his other affairs. | 
Upon the death of the mother, the farm was given up, and the 
Kr a ſtocking 
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ſtocking rouped. The proceeds were received by Mr Grabam; who 
-accounted for the ſame, and obtained a diſcharge from Thomas Ker, 
at the fight of his uncle John Ker, who had alſo been one of his cura- 
tors. About the ſame time, Thomas executed a bond of interdiction 
of himſelf to the ſaid Fames Graham and John Ker; but as he had no 
heritable eſtate, it was not uſed nor recorded. Mr Graham, without 
any expreſs factory or commiſſion, continued in the management of 
Thomas Ker's affairs. | 5 AS, 

The only funds belonging to Thomas Ker, beſides the produce of 
the ſtocking, were, a bond-debt of 1000 merks due by Sir Patrick 
Murray, which Mr Graham compounded along with Sir Patrick's cre- 
ditors; and another bond - debt of 8500 merks due Mr Fotheringham 
of Pourie, who at the ſame time was due to Mr Graham himſelf, by 
bond, a ſum of 22,000 merks. In 1751, Pourie having intimated his 
reſolution to pay up both his bonds, unleſs the intereſt was reſtricted 
to 4+ per cent. Mr Graham received payment of both debts at Mar- 
tinmas 1751, and delivered to Pourie Thomas Ker's diſcharge for his 
bond, witneſſed by John Ker his uncle. a | 

Mr Graham having thus in his hands the funds of Thomas Ker, did, 
on the 29th November 1751, lend out the ſame, to the amount of 
10,700 merks, to Thomas Kinnear, on his perſonal bond, payable at 
Martinmas 1752: and ppon Kinnear's owning his ſubſcription to 
Fobn Ker, ſome months after the date of the bond, Fobn Ker ſubſcribed 
the ſame as an inſtrumentary witneſs ; but was not preſent at the 
tranſaction itſelf, | | e 

Thomas Kinnear had been bred a weaver, and reſided in the cottar- 
town of Finlarg ; where, after the 1738, he kept a ſhop for retail of 
ſugars, ſoap, tea, gc. He alſo purchaſed a ſmall feu, and built a 
houſe upon it. But his credit was chiefly from the Britiſh Linen Com- 


pany, and other dealers in linen; for whom he was employed to pur- 


chaſe yarn, and to weave part of it, to a conſiderable extent. —It did 
not appear, indeed, that any other perſon had ever lent him above 
1000 merks on a laſting ſecurity; and he was diſcovered to have 
been deeply engaged as a partner with his ſon Fobn Kinnear, who car- 
ried on a ſmuggling or contraband trade. 

Thomas Ker died in February 1752, leaving Eliſabeth Maule, his wi— 
dow, and two infant daughters. In July thereafter Fohn Ker, acting 
as tutor of law to theſe infants, received payment from Kinnear of 
part of the intereſt then due on his bond ; and, about the ſame time, 
Elijabeth Maule and the ſaid obs Ker granted a factory to 4/aac Jolly 
for receiving the intereſt of all ſums due to the widow or children; 
and under that factory Jolly received from Kinnear payment of the 
intereſt of his debt due in the years 1752 and 1753, and paid over the 
ſame for the uſes of the widow and children. | 

In the beginning of the 1754, Thomas Kinnear became inſolvent. 

Eliſabeth Maule being decerned executrix to her deceaſed huſband, 
as creditor in the proviſions of her marriage - contract, brought an ac- 
tion againſt the ſaid James Grabam of Methie, and Fobn Ker, jointly, 
for payment of the ſum contained in Kinnear's bond. She afterwards 


aſſed from her concluſion againſt Fobn Ker, and inſiſted againſt Mr 


Grabam ſingly, on this ground, That Thomas Ker having been under 


a natural incapacity, Mr Graham took upon him the management 
| IR, and 
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and direction of all his affairs as a negotiorum geſtor; and having up- 
lifted all the funds belonging to him, when ſettled on good ſecurity, 
and lent out the whole to Thomas Kinnear on his perfonal bond, pay- 
able at a diſtant term, when Kznnear was in ſuch a fituation as no 
prudent perſon would have intruſted him, for any length of time, 
with ſuch a large ſum, Mr Graham was liable, in law and equity, to 
relieve Thomas Ker's family of the conſequences of Kinnear's inſol- 
vency, by paying the bond, on obtaining an aſſignment to it. 
Pleaded for the defender, Imo, Thomas Ker, though a weak man, was 
under no legal incapacity, The lending the money to Kinnear was 
conſequently his own act; and the defender, from motives of huma- 
nity, conſidering, that his fituation required the interpoſition of friends, 
only ated the part of a friend, and had no profit thereby, nor any 
ill deſign or fraudulent intention in adviſing that loan. 2do, None 
of the characters of negotiorum geſtor, of mandatary, or tutor, are ap- 
plicable to the defender; and therefore he muſt be proved guilty of 
a fraud or groſs negligence, before he can be made liable ; which 
cannot be here done, as Kinnear's circumſtances ſeemed then good, 
and his credit fair. 43tio, John Ker, the uncle of Thomas, under the 
character of tutor for his children, and the purſuer herſelf, having 
reſted on Kinnear's ſecurity for two years after Thomas Ker's death, 
and having joined in naming a factor, who, by their authority, up- 
lifted from him thoſe two years intereſt, the defender was thereby 
diſcharged of any conſequences of Kinnear's failure, even ſuppoſing 
him to have been originally anſwerable, all demand or challenge 
being barred by that homologation. | 
Anſwered for the purſuer, ½, Though Thomas Ker was not under a 

legal, yet he was confeſſedly under a natural incapacity of manag- 
ing his affairs, and cannot be ſaid to have received advice from the 
defender, or to have authoriſed the defender to act for him. A per- 
ſon who voluntarily, and without any authority, takes the manage- 
ment of another's affairs, makes himſelf reſponſible for all the con- 
ſequences. He excludes all others from acting; and is therefore 
bound to beſtow the greateſt care and attention, inſomuch that if 
even mere negligence appears, without ill deſign, he who acts fo 
ofhciouſly is bound to repair every loſs. 2důo, The defender was 
liable in the ſtricteſt diligence, as a negotiorum geſtor, which is defined, 
1s qui abſentis, vel ignorantis, negotia gerit fine mandato. Thomas Ker, 
though corporally preſent, was in mind and underſtanding abſent, 
and ignorant as to this loan; which therefore was not the act and 
deed of him, but of the defender; who is liable for the conſequences, 
ex quaſi contractu, ſince it appears any other perſon more diligent 
would have managed the matter to greater advantage. Here the 
circumſtances even indicate fraud or colluſion, as the defender lent 
none of his own money to Kinnear, but of himſelf put the whole for- 
tune of a helpleſs family into his hands, and ſecured him in poſſeſ- 
ſion of it for an uncommon time, by taking the bond payable at the 
diſtance of a year from its date; and his procuring John Ker's ſub- 
ſcription, at a diſtance of time, as a third inſtrumentary witneſs, 
was in order to give ſome ſanction to his proceedings, But, at any 


rate, the defender was groſsly negligent and culpable, in ſinking, | 


the whole ſtock of this family, (which was till then well ſecured), 
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in the hands of a labouring manufacturer, embarked in- the: pernic 
cious practice of ſmuggling, and with whom he had been long ab- 
quainted. The credit which Kinnear had was only from merchants 
and dealers in linen, reſiding at a diſtance, who trade for profit, and 
are obliged to venture that they may gain. They did not (like the 
defender) truſt him for any conſiderable time; but cauſed him make 
his returns always in a few days or weeks. And 3tio,” It does not 
appear that Jobn Ker was a party to this tranſaction, or approved of 
it; but ſuppoſing he did, that cannot prejudice the purſuer. 
The purſuer, kept ignorant of this tranſaction, and of all the 
other buſineſs of her family, was obliged to accept of the intereſt of 
this money for their immediate ſubſiſtence.— She gave a general 
power for receiving monies due to her huſband, without knowing 
who was bound in Kinnear's bond ; which having been neceſſary, 
cannot be conſtrued into an approbation of the defender's conduct; 
and neither this, nor any other act of the purſuer, can difappoint 
the juſt claim of her infant children, for whom, as well as for herſelf, 
ſhe is now proſecuting. 
The Lords found James Gitaligns of Metbie liable to the purſuer 
in the ſum of 10,790 merks lent to Thomas Kinnear, — an- 
* nual- rents thereof reſting ſince Martinmas 1753, upon her 
“ making a valid conveyance to him of the bond for the above 
* {um granted by Thomas Kinnear to Thomas Ker; without pre- 
e judice to the ſaid Fames Grabam's Ing againft Jobn Ker, 
or any other parties, as accords.“ en 


Act. Rae, Wedderburn, Lockhart, Alt. au, Geo. ws 8 | 


No 94 DN | | 8th March 1787. 
| ANDRE w PLUMMER, | 
AGAINST 


His TUTORS. and NEAREST RELATIONS by the 
 FATHER's fide. | 


Tutors authoriſed to fell an beritable ſubjedt for the "Om of the u 
though not neceſſary on account of debts, 


"Our phy ſicians i in Edinburgh had originally joined in erecting 

an elaboratory, for preparing and ſelling chemical prepara- 

tions, and a theatre for the accommodation of ſtudents attending 

their lectures upon chemiſtry. All their ſhares came at length into 

the perſon of one of the four, Dr Plummer ; who continued the gy 
ject alone, and died in very good circumſtances. _ 

The magiſtrates of Edinburgh, deſirous that the project ſhould con- 
tinue in the perſon of a phyſician, offered to the tutors of the Doctor's 
ſon an unexceptionable price for the elaboratory. 

It was plain, that the work could not be continued in the perſon of 

the infant; that the buildings of the elaboratory could not ES ably be. 
turned to any other uſe; and that the bargain was highly beneficial for 

the infant : for which reaſon, he and his tutors applied, by ſummary 
petition, to the court, to be authoriſed to make the ſale; on this ground, 
That 
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That the ege/fas of a pupil was not the only ground for the interpoſi. 


tion of the court to authoriſe a ſale, but that an vtility, founded on 
a neceflity like the preſent, was likewiſe a ground for it; for which 
rebus eorum qui ſub tutele, &c.F8. | 

The Lords thought they could not authoriſe the fale in this ſum- 
mary form, but that an action ſhould be raiſed for that purpoſe; 
which accordingly was done, by the pupil and tutors, againſt his 

neareſt relations: And then 1 1 ; wo 
The Lords found, That it was for the utility of the pupil to ſell 
* the elaboratory; and therefore authoriſed the tutors to ſell it.“ 

| . | 3. 1. v. 


the doctrine of the Civil law was quoted, contained in Voet, tit. De 


Add. J. Dalrymple, And. Pringle. 


No XXII. oth March 1757. 
42255 HU GH MACLEOD of Genies, 
; AGAINST 


HUGH FRASER of Lovat, and his CREDITORS. 


A proper wadſetter being diſpeſſelſed, his claim for the rents is only per- 


ſonal, and not real againſt the lands. 


Obn Macinreach obtained, in the 1630, a wadſet of part of the lands 
of Aſſint, redeemable after nineteen years. The. fo 
Kenneth Mackenzie, ſecond ſon of Lord Seaforth, came to have right 
to the eſtate of Aint, in virtue of certain adjudications and appri- 


ſings ; and in the year 1676, the wadſetter was forcibly turned out of 


poſſeſſion of the wadſet-lands, and Kenneth Mackenzie immediately en- 
tered to the poſſeſſion. 1 LEY 
In the 1730, the heir of the wadſetter obtained a decree of prefer- 
ence, as to the mails and duties, againſt the reverſer Kenneth Macken- 
zie; in conſequence of which ſhe recovered the poſſeſſion of the wad- 
ſet-lands in the year 1736, and then brought an action for the rents 
and profits of the lands during the period ſhe and her predeceſſors 
had been forcibly excluded, viz. from the 1676 to 1736, and convey- 
ed her right to Hugh Macleod. 1 e 
The creditors of Kenneth Mackenzie brought a ranking and ſale of the 
eſtate of Afint. In this proceſs Hugb Macleod inſiſted to be ranked as 
a preferable creditor, not only as to the property of the wadſet-lands, 
ſubject to redemption, but alſo for the rents and profits from the 1676 


to the 1736. 


It was admitted by the creditors, That the claim for the rents and 
profits was well founded, as a perſonal debt, againſt Kenneth Mackenzie, 
the proprietor of Aint; but they denied that it was a preferable debt 
affecting the wadſet- lands, in a competition with them. 

For Hugb Macleod it was argued, That though the claim for the by- 
gone rents of the wadſet- lands is a perſonal debt, yet he ought to be 
found entitled to retention of the wadſet - lands, ſuppoſing an order of 
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144” Counteſs of Callender, afterwards Counteſs of Findlater, in her 
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redemption uſed, until payment of theſe bygqnes.—lt was a breach of 
the contract of wadſet, upon the part of Kenneth Mackenzie, to d iſpoſ- 
ſeſs the wadſetter of the lands; and, of conſequence, the wadſetter 
would have been entitled againſt him, the reverſer, to retain the poſſeſ- 
fion after an order of redemption, till the rents from which he was ex- 


cluded were fully repaid. . This defence muſt be equally good againſt 


the creditors of Ant, ſince their diligences can only carry the right 
of reverſion, and they cannot be in a better caſe than the reverſer. 
If this wadſet had been improper, the lands could not have been 
redeemed but upon payment of the intereſt of the wadſet-ſum during 
the years of excluſion, as well as the principal; and the rents, in the 
caſe of a proper wadſet, muſt be conſidered in the ſame light with the 
annualrents in the caſe of an improper wadſet; and therefore muſt be 
equally ſecured to the wadſetter by a right of retaining the lands. 
Anſwered, The claim of a proper wadſetter diſpoſſeſſed of the lands, 
is good againſt the perſon who diſpoſſeſſed him, and received the rents, 
whether that violence was committed by the reverſer or by a third par- 
ty: but in both caſes it is only a perſonal claim; becauſe, by the na- 
ture of a proper wadſet-right, the rents are taken in place of the in- 
tereſt of the money, and the wadſetter runs all riſks, and has a remedy 
at law for keeping and recovering poſleſſion of the rents. The caſe of 
an improper wadſetter is different: the rents are not taken in place of 


the intereſt of the money; for the reverſer is bound to uphold them; 


and therefore the intereſt of the money is a real debt againſt the 
eſtate, unleſs in ſo far as paid or extinguiſhed by the rents received. 

The Lords adhered to the Lord Ordinary's interlocutor, finding 

« Hugh Macleod preferable as to the property and poſſeſſion of the 

«+ wadſet-lands till redemption, ſubject to redemption in terms of 

the wadſet-right ; but finding, that the intromiſſions had by 
the common debtor and his author, the reverſer of the wadſet- 

right, with the rents and profits while the wadſetter was kept 

cout of poſſeſſion, were not really ſecured, nor could affect or 

burden the clauſe of reverſion in the wadſet- right; and there- 

fore, that Hugh Macleod could only be ranked ultimo loco for theſe 


rents and profits. w. J. 
| Ad. Lockhart. 
No XXIII. 1 gth Mareh 1757. 


Captain WILLIAM LIVINGSTON, 
| AGAINST 
FRANCIS Lord NAPIER. 


Whether the fee of an eftate veſts ipſo jure, without a ſervice, in a no- 
minatim ſubſtitute in a'tailzie? '  — e 


4 contract of marriage with Sir James Living/ton, her * _ 
ES | | and, 
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band, was provided to the property of the lands of Meſquarter, fail- 
ing ile of:the marriage, „ 1 

Sir James having died without iſſue, Dame Helen Living ſton, his 
niece, was ſerved heir to him, and obtained herſelf infeft upon a pre- 
cept of Clare conſtat from the ſuperior. Theſe titles were made up, in 
order to enable her to denude of the lands in favour of the Counteſs 
of Findlater, in terms of the above contract of marriage. And accor- 
dingly, in 1704, ſhe executed a diſpoſition of the lands to the Coun- 
teſs, containing procuratory and precept ; but upon this deed no in- 
feftment followed in the perſon of the Countels. 

In 1705, the Counteſs of Findlater, with conſent of her huſband, 
granted procuratory for reſigning the ſaid lands, in favour, and for 
% new infeftment of the ſame to be made and granted to her, and the 
« {aid James Earl of Findlater her huſband, and longeſt liver of them 

< two, in liferent and conjunct fee, for the Earl's liferent-uſe thereof 
« allenarly ; and to James Livingſton, third ſon of Alexander Living ſton 
of Bedlormie, and the heirs-male to be procreate of his body; which 
64 failing, to Wis other heirs-male whatſoever,” Cc. This procuratory 4H 
contains the uſual prohibitory, irritant, and reſolutive clauſes, de non 14 
alienandso vel contrabendo, with certain reſerved powers in favour of the 
Counteſs herſelf: and ſhe thereby © aſſigns and diſpones to the fore- 
named perſons, the haill rights, evidents, and ſecurities of the ſaid 
46 lands.“ # 3 | f | 
The Counteſs of Findlater having died ſoon after the execution of 
this ſettlement, the ſucceſſion opened to the ſaid James Living/ton ; 
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who, in 1706, took infeftment upon the precept contained in Helen 
Living ſton's diſpoſition to the Counteſs. This ſeiſin narrates the tailzie, 
with the prohibitory and irritant clauſes therein contained. 


In 1728, James Living /ton obtained a charter from the ſuperior up- 
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on the procuratory contained in Helen Living ſlon's diſpoſition, and was 
thereupon infeft; but none of the prohibitive and irritant clauſes were 
repeated either in the charter, or inſtruments of reſignation and ſeiſin. 
Soon after, James Living ſton fold theſe lands to Mr William Druni- 
mond of Grange, who again, in 1734, ſold the ſame to Lord Napier, 


Sa rn adage. 


3». Ada 
1 — 34; 
PA ny hog bee 


— 2 — 


4 >. 6 PA an 


" RICE >. — FR Y . 
— . — 2 - — 
ba TS Tab ot 2 ED -* 4% . 15 Ne RED S 
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the defender. 4 | Tr 

James Livingſton died without iſſue ; whereupon Captain William Li- 
ving/ton, his immediate younger brother, procured himſelf to be ſerved 
heir of proviſion and tailzie in general to the Counteſs of Findlater, as 


ſuppoſing the infeftments that had been expede by his brother James to 1 
be void and null, in regard he had neglected to procure himſelf to be wy 
ſerved heir of tailzie and proviſion to the Counteſs ; and conſequently, 9 
that the perſonal right of the lands ſtill remained in hereditate jacente of mY 
the Counteſs, And he having taken infeftment upon the precept in 14 
Helen Living ſton's diſpoſition to the Counteſs, which, as being ſtill un- Ks 
executed, he pretended to carry by the foreſaid general ſervice, he | 188 


inſiſted in a proceſs of reduction of all the intermediate title-deeds, 
under which theſe lands were poſſeſſed by the defender. 

_ Ozjected, That the purſuer has made up his title improperly, by 
ſerving heir of tailzie in general to the Counteſs of Findlater, after ſhe 
was denuded of the right of the land by the infeftment taken by 
James Living /lon : That he ought to haye made up his title by a ſpecial 

FE CEN | "Vi rf 4 ſervice 
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ſervice to James Livingſton, the perſon laſt infeft; and until ſuch title 
is made up, the defender is not obliged to produce his rights, or enter 
00 STONES nei G7TT, on PA ITY OE 
And, in ſupport of this objection, it was pleaded for the defender, 
That James Living/ion was entitled to execute the precept and procu- \ 
ratory in Helen Living ſton's diſpoſition to the Counteſs of Findlater, IF 
without the neceſlity of a fervice, by virtue of the ſpecial aſſignment 1 
to the writs and evidents, either as joint nominee or inſtitute with the 
Counteſs, or as nominatim ſubſtitute to her. He is not called, in the pro- 
curatory granted by the Counteſs, under the character of an heir of 
tailzie, or heir- ſubſtitute, which might have made a cognition or ſer- 
vice neceſſary, to ſhow that the intermediate heirs had failed; but 
the very ſame words which granted procuratory for reſigning in fa- 
vour of the Counteſs herſelf, do likewiſe apply to James Living ton, 
whereby he was conſtituted joint diſponee or inſtitute with her, and 
muſt regularly have been infeft along with her upon the precept of 
ſeiſin contained in the charter, if ever her procuratory had been exe- 
cuted: and therefore, as aſſignee to the writs and evidents, he was en- 
titled, after the death of the Counteſs, to execute the procuratory and 
precept in Helen Livingſton's diſpoſition, in the ſame manner as the 
Counteſs herſelf could have done. Nor was there any occaſion for a 
ſervice in his perſon for that purpoſe, as no heirs could intervene be- 
tween him and the Counteſs, whoſe failure behoved to be cognoſced; 
more eſpecially where all the right that the Counteſs herſelf had, was 
but a perſonal diſpoſition; Stair, lib. 3. tit. 5. $ 6. and 5 25. 5 Bankton, 
lib. 3. tit. 5. I 88. ; February 23. 1675, Lamington contra Muir; Febru- 
ary 4. 1630, Robertſon contra Preſton, If therefore the fee of theſe lands 
was properly eſtabliſhed in James Living fton, without a ſervice, the 
rſuer's ſervice, as heir of tailzie and proviſion to the Counteſs of 
Findlater, is inept, and can never give a title to challenge the rights 
derived from James Living/ton, the perſon laſt veſted in the fee. 5 
Anſwered for the purſuer, The Counteſs of Findlater, at the time of 
her death, was the only fiar and proprietor of theſe lands. The fee 
ſtill remained with her after the tailzie; and ames Living fton is only 
called to the ſucceſſion upon her death. It is impoſſible, therefore, that 
ſhe could be denuded of this fee upon her deceaſe, without a ſervice: 
Mortuus nunquam ſaſit vivum. If a property is once veſted, it cannot 
be tranſmitted, either from the living or from the dead, but by a docu- 
ment in writ. The ſecurity of our records depends upon the ſtrict 
obſervance of this rule. A nominatim ſubſtitution is allowed to ſupply 
the place of a confirmation in perſonal bonds; but it will not ſupply 
the want of a ſervice in land- rights, whether completed by infeftment 
or not; Dirleton, p. 149. tit. Heirs of proviſion, and, Subſtitute; Dif. 
Deciſ. vol. 2. p. 367. tit. Service and confirmation. James Livingſton, 
therefore, without being ſerved heir to the Counteſs, had no title to 
execute either procuratory or precept. He could only take the lands 
as heir-ſubſtitute to the Counteſs, the proprietor thereof. And it is 
againſt all the principles of law, to maintain, that an heir-ſubſtitute 
in lands, though nominatim, can be veſted in the eſtate iþ/o jure, with- 
out a ſervice; and conſequently there was nothing in James Living 
/ton's perſon which could be taken by a ſervice, as he did not connect 
his title to the fee that was in the Counteſs; and which therefore 2 
maine 
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mained-in her bereditas jacens until it was tranſinitted to the purſuer 
by his general ſervice, and is now fully veſted in him by his infeft- 
The Lords repelled the objeQtion.; and found, That the purſuer 
hal a ſufficient title to force production of all deeds granted by 
*« the Counteſs of Findluter or James Living /n. C. c. 


AR. Ferguſon. Alt. 4 Prüph, Totkhart. Clerk, Forbes. 


C Io0ö0th March 1757. 
WILLIAM NAIRNE, 
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Whether a remote ſubſtitute can apply ſunimarily for the regiſtration of au 
entail? | e 1 N 


of Dun ſinnan by Sir Milliam Nairie. ff 
n the 17th October 1752, Sir William executed ſecond entail of 
the ame eſtate, varying in ſome particulars from the former. Nei- 
ther of thele entails were recorded in Sir Wilkam's life. 


" 


| Pon the -29th February 1704, an entail was executed of the | lands 


Sir Thomas ſucceeded to his father, and ſerved himſelf heir in ge- 


a petition to the court, ri That the entail 1304 ſhould be record- 
ed, for his own behoof, and for the behoof of Sir Thomas's children, 
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maker, or to the heir in poſſeſſion: That a ſubſtitute had ng other 
remedy, but to bring an action n rye heir in polſeſhon, to 
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Whether tradeſmen can be elected counſellors of a borough- r onal? 


VY Ames Boyle of Monigomery/lon, and others, who were counſellors of 
the borough of Irvine for the year preceding Michaelmas 1756, gave 
In a petition and complaint to the court, complaining of an undue 
election of the magiſtrates and council of the ſaid borough, made by 
Provoſt Cumming and others, at Michaelmas 1756, upon the following 
ground, amongſt others. PPP 
That, by the ſet of the ſaid borough, recorded in the books of the 
convention of the royal boroughs in 1708, © the council 1s to conſiſt 
of fifteen merchants, including the provoſt, two bailies, dean of guild, 
« and treaſurer, and to trades, making in all ſeventeen;“ And that, 
notwithſtanding this ſet of the borough, /ix per ſons, all tradeſmen, and 
members of ſeveral incorporations of crafts, had been elected mer- 
chant-counſellors at the ſaid Micbaelmas election. 
This article of the complaint was founded upon the act 12. 1466, 
act 107. 1487, act 80. 1503. and act 52. 1555. From theſe ſtatutes, 
it was argued, That there was an abſolute incompatibility betwixt the 
character of a merchant and tradeſman, and that they cannot. both 
ſubſiſt in the ſame perſon at one time; and, conſequently, that theſe 
ſix tradeſmen could not be elected merchant-counſellors; and that this 
was contrary to the immemorial practice, as well as to the ſet of the 
borough, and the above-mentioned acts of parliament 
- Anſwered for the defenders, Im, Our ftatute-law is ſubje& to be al- 
tered by deſuetude, or contrary cuſtom; and it is care fit that, for 
many years paſt, craftſmen have been allowed, in this and in all the 
other boroughs in Scotland, not only to import the materials of their 
ſeveral manufaQures, but alſo to export and import all fort of com- 
modities, without neceſſity of a previous renunciation of their crafts, 
as required by the above ſtatutes. And if the law is in deſuetude, 
with reſpect to the incompatibility of being both a merchant and a 
member of a craft at the ſame time, it muſt certainly be alſo in deſue- 
tude with reſpect to what is only conſequential, viz, the privilege of 
ſuch perſon's being elected into the council as a weten 2do, The 


ſtatute of James III. above quoted, ordains, That the perſon who is 
both cxaftſman and merchant; /ball either forbear bis merchandiſe, or elſt 
renounce bis craft. Therefore he may forbear or renounce either the 
one of the other, when objected as a diſqualification againſt him. 32, 
Theſe fix perſons objected to are truly not craftſmen, —— 


* 
* LA 
k * 4 
4 . 
5 1 


eee or” al 8 ne * LES.” I N L 
1 * n . * „ * 8 2 * 9 N = : 
i SS HCL LT n ALE 1 — ee II EO CE I AD IIs DIE 0 r 0 
Id. * r Er n . e NS n n ” Me 4 2 2. 
5 IF 2 3 8 6 1 1 e N 1 A, \ 2 Y 
i N | ECO 1 r / FORD e 1 : 
4 Y AL I l 5 Fa Þ SES, — * 1 Ms. 2 — 

* : A 2 . — rally. ö rr 2 5 == N EEE — 7 . N 
a x d . "A NS EET ore I. "tA WER: TE TR by RL 

*7 kr ES * 95 r 

; * WE 6 8 8 


* 3 8 * 9 * * =, SIN: Fu bi 3 WA) ANF 2 2 1. 71 Son oF 2 6% > 85 v Sth AG Ab 2 N IE Tye” _ — 75 — 4 $ * ; 
5 4 1 r ad * 8 4 7 5 % S 2 - far f > 4 8 3 8 „„ 5 0 WY PF,” * 1 — þ = * . ; 5 p om. 5 
= is q 32338 en 1 0 EN 8 9 n ww 8 K * * WE . "IE <4 SW AA n 0 8 * TE FI: o_ 4 - ad 7 AR BEST k Df 0 OA 45 n bo K 
ISS WOES AJ E e FR n * > 8 2 — ee > # 1 8 2 - r DDR ART =. SD 22 . * err by HS + IS bas i, „* = - 
l \ EISSN : q 2 n = W018 SPSS 5 e r BS n 2 N 5 e n 2 n e N 18 =, ONS 3 is 1 n r Wi, er 
: — 4 5 7 7 2 4 5 9 A « \ Z - . 


March 1757. 0 0 R 1 0 F 8 ESS10 N. 43 


which will appear from a particular examination of the ſeveral circum- | 
ances of their trade. And, at any rate, an innocent miſtake, ariſing 


from former practice in electing any one or two of theſe ſix perſons, 


not properly qualified, cannot have the effect in law to reduce and va- 


cate the whole election of magiſtrates and counſellors. It can go no 


further than to make void the particular election of the unqualified 


perſons. 410, The objection ought to be repelled in poſeſſorio, in re- 
2 that, by the practice of the borough, the ſtrict letter of the ſet, 


founded on by the complainers, has been departed from in a multitude 


of inſtances preciſely ſimilar to thoſe of the ſix perſons objected to, as 
appears from a ſearch into the council- records; and therefore, upon 
the preſent complaint for reducing the election of the defenders, when 
no ſuch election was made by the complainers as can be ſupported by 
the judgment of the court, in oppoſition to it, it would be very im- 


proper, and grievous to the borough, to throw it into anarchy, till a 
poll could be obtained; and very unjuſt to 3 the reſpondents per- 


ſonally to the penal conſequences of the complaint, for having done no 


more than followed the practice of the borough, and the example of 


thoſe very complainers in many inſtances during their former admi- 
niſtration of the borough. If the practice has been erroneous, it may 
be corrected in the declaratory action now depending in court at the 
inſtance of the complainers, allowing the preſent election to ſubſiſt. 
Replied for the purſuers, 1½, By the above ſtatutes, which are agree- 
able to the original and ſtill ſubſiſting conſtitution of the boroughs, a 
material diſtinction is introduced between the merchants, or members 
of the guildry, and craftſmen. It is a miſtake, to ſay, that theſe acts 
of parliament have gone into deſuetude. The law is ſtill the ſame; 
although illegal acts do ſometimes paſs unchallenged. 
_ 2dly, No craftſman can uſe merchandiſe, unleſs he obtains a liberty 


ſo to do, not only from his craft, to which, at his entry, he became 


engaged to bear a ſhare of all their burdens and taxations, and from 
which he could- not be releaſed but by their conſent ; but alſo from 


the merchants, upon whoſe peculiar, province of merchandiſe he can- 
not encroach, without their conſent, and being by them, upon re- 


nouncing his craft, admitted into the guildry. It would deſtroy 
the very principles of the borough-laws, if the ſame perſon were al- 
lowed to be a craftſman and a merchant at the ſame time, or to aſſume 
either of theſe characters as beſt ſuited his preſent purpoſe; and would 
create great confuſion in boroughs, in which the different orders eſta- 
bliſhed by law cannot be confounded, without oyerturning the whole 


1 eee e eee SONY e e 
345, The defenders were apoinged, in the proceſs of declarator be- 
tween theſe parties, to confeſs or deny, whether theſe ſix perſons were 
not actual craftſmen, They have been held as confeſſed, and the term 


 circumduced againſt them; therefore they cannot now be allowed to 
plead againſt What is thus judicially concluded againſt them. But 


further, upon examining the circumſtances of each of them, it is evi- 


dent, that they are properly craftſmen, incorporated with and enjoy- 
ing all the privileges of their reſpective crafts. And although they 


may have practiſed merchandiſe by tolerance ſometimes, yet this was 
an abule, and can never juſtify their being choſen as merchant-coun- 
ſellors, contrary to law and the ſet of the borough. The objection 


ariſing from their incapacity muſt be fatal to the whole election; be- 


cauſe 
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che majority, and had the decifive voice in all the ſub nt ſteps of 
cledtion F that! ſtepwras'iHegal; every thing chat was founded upon 
nn; = - Lb Ton, "4 3 UE 8 e 87 . ; 
Aby, Ihe ſet of the borough is explicit, and makes a peremptory diſ- 
— bet wixt — addoty and trades-counſellors. No- 
thing ican deſtroy the expreſs terms of the ſet, but am uniſorm comra- 
ry ufage. But no ſuch thing vnn be pretended in this cafe ; und the 
few exceptions ifpecified hy the defenders tend only to confirm the'ge- 
neral rule. In a peviod of near fifty years, the defenders have only, 
after diligent ſearch, been able to ſpecify five tradeſmen elected into 
the merchant · vouncil, aud theſe two at different periods : but the ge- 
neral uſage of the borough has been agreenble to the ſet. There are 
often illegal proceedings at elections, which paſs unobſerved or un- 
challenged; but ſo ſoon as ſuch abuſes come to a height, as in the 
preſent caſe, and are complained of to the vourt, they ought to be re- 
dreſſed, and not allowed to paſs with impunity. © © 
The Lords found, That the election of ſix tradeſmen as merchant- 
< counſellors was contrary to the fet of the borough; and chere - 
fore found the election void and null.! 68. 0. 


AR. . Pringle. Alt. Miller. Clerk, Kirkpatrick. 
N. B. This was reverſed in the Houſe of Peers. 


** 


No XXVI. 15th June 1757. 
Mr JAMES MILLER miniſter of the goſpel at Hamilton, purſuer, 


AGAINST 


ROBERT STORIE tackſman of Bothwell-Bridge, defender, | 


Exemption from toll acquired to the inhabitants of a town ly preferip- 
«Es yy 
T* the year 1647, the magiſtrates and council of the town of Hamil- 
ton obtained a grant from the privy council of Scotland of certain 
tolls and cuſtoms, to be levied upon all paſſengers and goods paſling 
Bothwell-Bridge, for the ſpace of three nineteen years, with the bur- 


den of repairing and keeping up the ſaid bridge during the continu- 


ance of the grant; and, in 1704, obtained a renewal of this grant. 

The magiſtrates and council of Hamilton, from the time of obtain- 
ing the above grants, were in the conſtant uſe of letting the tolls and 
cuſtoms of Bothwell-Bridge to tackſmen for à term of years; and 
along ſt with the tack, there was delivered to the leſſee a roll or table of 
the particular cuſtoms he was to levy. None of theſe tacks contained 


any exemption from payment of this duty in favour of any particular 


perfons ; but the burgeſſes and inhabitants of Hamilton had, for time 
paſt all memory; enjoyed this privilege of exemption for $A 


jane e COURT OF SESSION. © 15 


and their goods and effects, ſo often as they had occaſion to paſs this 
brid ET CSC: ILL A 95 J | MA ID (3. | 4A þ 1641 4 | | 
In 1744, Robert Storie, the defender, became tackſman of theſe 
cuſtoms at a public roup, upon the ſame terms as former tackſmen; 
and continued for about ten years the exemption to the inhabitants 
of Hamilton from payment of duty at the bridge. 
In Fune 1755, the purſuer, Mr Miller, having occaſion to employ a 
number of carts and horſes to carry to Glaſgow a quantity of hay, the 
produce of a farm which he had in the neighbourhood of the town 
of Hamilton, the defender, on pretence that the exemption granted to 
the inhabitants of the town, did not extend to the produce of their 
country-farms, ſtopped the purſuer's horſes and carts, and made them 
toll. | LELY STE 1 | JI Tis * | | 
” The purſuer thereupon brought a complaint before the ſheriff of 
Lanark, craving repetition of the toll which had been unlawfully ex- 
acted from him, and that the defender might be fined in a certain 
ſum, in reſpe& of his wrongous forcible exaction, c. . 
A proof having been led of the uſe of payment of toll at this bridge, 
and of the exemption granted to the inhabitants of Hamilton, the ſheriff, 
30th April 1756, Found the libel relevant; and repelled the objec- 
tions thereto: Found it proved, That the inhabitants and burgeſſes 
« of Hamilton have, 'for upwards of forty years paſt, been in uſe to 
“ paſs the bridge libelled with their goods and carriages (being their 
% own property) toll-free: Found it proved, by the writs produced, 
and other evidences, That the Nurber- dwelling-houſe is ſituated 
“within the limits and territory of the borough of Hamilton ; and 
* that the right of paſſing toll-free being fo conſtituted, the purſuer, 
* as an inhabitant of the borough, had a right to the ſaid privilege 
and immunity: Found it proved, That the defender was in the 
* knowledge of the ſaid privilege and immunity; and, conſequently, 
that he was in mala ſide to attempt any alteration or innovation 
thereof. In reſpect of all which, and that the defender had ac- 
„ knowledged that he levied from the purſuer the tolls libelled, or- 
-dained him to reſtore the fame to the purſuer, fined and amereiated 
him to the procurator- fiſcal of court in the ſum of ten ſhillings Ster- 
* Tang found expences due, and allowed the purſuer to give in an 
% alas n | 


This cauſe was brought before the Court of Seſſion by advocation, þ 


at the inſtance of Robert Storie, complaining of this judgment. 
Pleaded for the defender, By the terms of the grant, the toll in que- 


ſtion is impoſed, as a matter of publie concern, indiſcriminately upon 


all perſons and goods paſſing the ſaid bridge, without any exemption 
in favour of any perſon or community whatever; and if any exemption 
had been to be granted; tlie inhabitants of the town of Hamilton, who 
were to reap'the chief benefit from the conyeniency of this bridge, 
were leaſt of all entitled to it. As therefore this exemption has no au- 
thority from the words or intendment of the grant, although the inha- 
bitants of Hamilton had been allowed immemorially to pats duty-free, 
this could never found the'individnals'in a plex of preſcription; be- 
cauſe the mere diſuſe of payment, by the tolerance of the leſfees in not 
exact ing toll from the inhabitants, was not ſufficient, without a poſi- 
uve right, which could be the title of ſuch prefeription. It is pecu- 
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46 „ DBEGCISIONSOOP THE) No XXvL. 
liar to the Law of Scotland, that acts reſpecting private property; may 
be derogated from, and go into deſuetude: And although public/ſta- 
rutes may likewiſe be defeated; or fall into diſuſe, by an univerſal con- 
trary uſage, which, by reaſon of the general practice continued for a 
great number of years, is ſuppoſed to imply a repeal of ſuch ſtatute 
by conſent of the legiſlature! itſelf; yet, no inſtance has occurred, 
where ſuch public ſtatute has been found to go into diſuſe as to ſome 
individuals, while it remained in force as to the reſt of the lieges, 
The inhabitants of Hamilton had not, from the beginning; any right 
to demand this exempt ion; and the moſt that could be inferred from 


the uſage in the preſent caſe, was, that this was a mere favour or to- 


lerance by the magiſtrates and town: council, which they were at li- 
berty to continue or recal as they pleaſed. The inhabitants, as in- 
dividuals, could have no jus .que/itum thereby, in a queſtion either 
with the public, or with the magiſtrates and towyn- council of Hamil. 
ton. And as the act itſelf is clogged with no exemption, ſo the tack 


granted to the defender is in the ſame unlimited terms. And there 


is no reaſon in law, or expediency, why the defender ſhould be forced 
to continue to the inhabitants that favour or privilege with which 
they had been indulged by former tackſmen. But, 

2do, Suppoſing there were here termini habiles, for a preſaxiption 
founded on the immemorial uſage ; yet this privilege! can never be 
ſtretched ſo far as to comprehend all carriages paſſing this bridge 
from the different parts of the country, merely becauſe they belong- 
ed to an inhabitant of Hamilton, though they never entered the town 
or territories thereof. 2uoad theſe, the inhabitants are ſo, many 
ſtrangers; and therefore ought to pay as others do; 5 and the privilege 
contended for, . ought to be reſtricted to ſuch: carriages belonging to 
the inhabitants as were paſſing to and, from the town of Hamilton, 
where they reſided. It is but a very late practice, ſince the inhabi- 
tants of che town came to have farms in the country, or to have car- 
riages belonging to them paſſing along this bridge, without coming 
to or going from the town; and there is no evidence of the pretend- 
ed preſcription being run, as to carriages of that kind. And there- 
fore, as the carriages belonging to the purſuer, for which toll was 
exacted, did not come from the town of Hamilton, but from his farm 
in the country, the defender was not obliged to let them paſs with- 


out payment of the uſual duties. 


S 3 S S424 


Anſwered for the purſuer: To the firſt, The exemption of the 8. 
bitants of Hamilton from payment of this toll, is clearly proved to 


have been eſtabliſhed and admitted by all preceding tackſmen for 


time beyond memory, and has uniformly been acknowledged and 
enforced by the magiſtrates of Hamilton, the granters of theſe tolls. 
The grants were obtained by the magiſtrates and council, for the 
behoof of the whole community of the town, of Hamilton. The gran- 


tees are burdened with the expence of upholding the bridge; and the 


public was ſo far concerned; but in ſo far as the tolls exceeded this 
burden, which they have always done very conſiderably, the grant 
Was entirely of a private nature, ſubject to the ſame rules of law as 
an other private right: and it certainly was in the power of the ma- 
gittrates and council to have diſpoſed of the ſurplus tolls, over and 


above what was: neceſſary for polig the — rakg to any uſe which 
was 


—_ 


was beneficial for the whole community. And for the ſame reaſon, 
they could certainly grant an exemption to their own inhabitants 
from payment of the tolls, after the example of the neighbouring 
boroughs of Glaſgom and Lanark, reſerving the tolls payable by all 
other perſons, Which were müch more than ſufficient for anſwer- 
ing all the purpoſes of the grant. The purſuer is not poſleſſed of 
the act or deed of the town- council, by which this exemption was 
firſt eſtabliſhed; yet the proof of the poſſeſſion of the inhabitants 
for time immemorial is ſufficient to eſtabliſi the right of exemp- 
tion in their favour, as well againſt the magiſtrates and council, 
as againſt» their tackſman. And it is againſt, all the rules of law, 
to conſider an exemption ſo long and uniformly enjoyed by the whole 
ſucceſſive inhabitants of this place, without any interruption, as a 
mere indulgence and tolerance upon the part of the magiſtrates and 
council, and theirctackſman, Which it is in their power to recal at 
pleaſure... The exemprion was enjoyed by the inhabitants, not as a 
matter of indulgence, but as a right conferred upon them by the ma- 
giſtrates and council; and was always made effectual by their orders, 
whenever any diſpute, aroſe. And indeed this right was ſo eſtabliſh- 
ed, and univerſally known, upwards. of forty years ago, that it was 
unne ceſſary to mention it as an exception from: the n tacks 
that were granted from time to time; nor did any of the former 
tackſmen; nor even this defender himſelf, for many years after he 
became tackſman, think of calling this exemption. in queſt ion. And 
ſince the commencement of this proceſs, the defender has granted 
an obligation to the magiſtrates and town: council of Hamillon, ac- 
knowledging this right to belong tothe inhabitants, though he has 
been pleaſed, with-a view to this ſuit, to except hay growing without 
their, fie 0 ii 0e vine bowls ir ant n 
Jo the;/zcond, It is manifeſt, from the proof which has been ad- 
duced, that this privilege was not local, or confined to goods carried 
to or from the town of Hamilion; but Was a een privilege to the 
inhabitants, by which they were; exempted from payment of theſe 
tolls, for their whole goods or effects, Wherever produced or purchaſed, 
and wherever carried, ſo often as they had occaſion to paſs 1 8755 ze. 
And it is particularly proyed, by concurring:witneſles, that ſince 8 
commencement of the defender's tack, the purſuer was in uſe of ſend- 
ing his horſes and carts With hay, corn, and other, things, the growth 
of his farm, along this bridge to Glgſga, and gather places; and that 
no toll. was ever ſo muchas demanded for theſe goods: and; as it is 
gation granted to the to one of Hamilton, that the inhabitants 
have a right to paſs and repals the bridge toll-free, with all manner 
of goods: belonging to hem in property, without; diſtinction, where 


cheſe goods were Profluged, manufactured, or bought; what reaſon 


can poſſihly be afligngd, why a gart of hay, belonging to an, inliabi- 
tant (hould not likewiſe be allowed, to pals the bridge toll-free, with- 
out diſtinction, Whether that hay, was produced within the territory 
of the/town,.,or-inthe;peighbourhoad. thereaf 2... 
+, The Loxds) repelled the. reaſons of adyacation, and found cx- 
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The ene of vial forfeited for the rebellion 275 550 | nu > ce by 
_ the ve / ling act, to enter cane, way Mee FR N 1 Jalling 


0 the 'faperiors by: the eiu. 
Hera, of Blarrball thrſlied Sokats of + Appin; for a bas of pen- 
fion, granted in the year 171 74, my the ene of Ne to 

the predeceſſor of Blairball. 

 Appin's defence was, That his Anende nad gone into the rebellion 
1715: That the Duke of Argyle, his ſuperior, had taken the advan- 
tage given him by the clan- act, and entered to his vaſſal's eſtate, 
though he reftored it ſeveral years afterwards, burdened with the 
payment of debts due upon it: That Stewart of Blairball had not 
made any claim upon. this debt before the 24th of June 1717; and 
yer, that by the veſting act of the rt of George I. cap. 40. all ſupe- 
riors and creditors were obliged to enter their claims upon the for- 
feited eſtates before the 24th June 1717, otherwiſe to loſe them; by 
which neglect Blairball had loſt his right to the debt purſued on. 

Anfwered for Blairball, The neceſſity of creditors claiming! before 
the 24th June 1717, related only to eſtates veſted in his Majeſty by 
the veſting act In George I. cap. 50. and not ts eſtates veſted in ſupe- 
riors by the clan- act 1mo George I. cap. 20. By the clan: act, it was 
enacted, That if any ſubject holding lands of a ſubj jecb. ſuperior 
"= Scotland, ſhall be attainted of high treaſon, his lands, held 

« of any fi bject faperior ſhall recognoſce, and return into the hands 
of the fuperior; and the property is thereby conſolidated with 
the ſuperiority, in the ſame manner as if the ſame lands had 
e been by the vaſſal reſigned into the hands of the ſuperior, ad 

« perpetuam remanentiam.”” By this act, which was made the ſeſſion 
before the forfeited eſtates were veſted in the crown for the uſe of the 
public, the eſtates of vaſſals attainted of high treaſon, were, upon ſuch 


attainder, 1% facto, veſted in the fubje-ſuperiors, and became their 
property, as if they had been reſigned by che vaſſal ad per petuam re- 
maneutiam : and therefore the eſtate of Appin was, upon Appin's attain- 
der, fully and abſolutely veſted in the Duke of Ar le, his ſuperior. 
In the next ſeſſion, the veſting act was paſſed, by kick the eſtates 
of attainted perſons were vefted in the crown, for the uſe of the pub- 
lic; and thoſe who had any claim out of fuch eſtates, were appointed 
to give in their claims, in the time and manner preſeribed by che act: 

but then, as by the firſt- mentioned act, the eſtates of attainted vaſſals 
were already veſted in the loyal ſuperiors, it was neceſſary to make an 


exception of ſuch 2 from the n _— 5 in this laſt = ; 
| . or 


Ca 1 
PA #.5 


June 175. COURT OF SESSION. WG 


for as theſe eftates had been formerly veſted in the ſuperiors, they 
could not by this laſt act be veſted in the crown; and therefore there 
is the following clauſe inſerted in the veſting act: © Provided al- 


% ways, That nothing in this a@ ſhall extend to, take away, alter, 


« or diminiſh, any right, title, benefit, or advantage whatſoever, which 
« any ſuperior, vaſlal, Wc. are, or may be entitled unto, by virtue of 
« an act for encouraging all ſuperiors, Sc. or repeal, alter, or make 
void any of the pretenſions or things in that act contained, any 
thing herein to the contrary notwithſtanding.“ By this act, there- 
fore, the ſuperior's right, derived from the clan- act, was no wiſe al- 
tered ; conſequently the eſtates veſted in them by that act were not 
by this act veſted in the crown; and in conſequence of that again, no 
claim could be entered upon them, in terms of the veſting act. 


© The Lords repelled Appin's defence.” J. D. 
| Act. And. Pringle, Alt. Fergu/on. | 
No XXVIII. 8 2d June 1757. 


MACLE AN of LOCHBUY, 
AGAINST: | | 


DONALD MACNEILL of COLLONSAY. 


1 


Relevant to diminiſh the price of lands, that they did not entitle to a 
vote, when it was bargained that they ſhould entitle. | 
can of Lochbuy ſold the lands of Ardluſſa and Knockintavell in 
4 Argyleſbire, to Macneill of Collon/ay. FFF 
At the time of the ſale, it was averred by Lochbuy, and underſtood 
by Collonſay, that theſe lands were each of them a two-merk land of 
old extent, ſo as to entitle the holder of them to a vote in the election 
of a member of parliament. - This conſideration was one of Collon/ay's 
inducements, who had no vote in the county, for making the pur- 
chaſe. The diſpoſition, - however, contained no ſuch condition; it 
only deſcribed each of the lands to. be a two-merk land of old extent. 
It afterwards appearing, that the lands conveyed were not valued 
at four merks of old extent, nor entitled to a vote in the county, Col- 
lonſay ſuſpended, and inſiſted, either for a reſolution of the fale, or an 
abatement of the priu e 4 
Pleaded for Lochbuy, The allegation, That it was adtum et tractatum 
at the time of the ſale, that the eſtate ſold ſnould entitle to a vote, was 
neither relevant to reſolve the ſale, or abate the price; in reſpect Col- 
lonſay could not qualify any damage he ſuſtained by the want of a 
vote; and that to ſay a vote had a value in money, was an allegation 
in itſelf indecent, and contrary to the ſpirit of the Britiſb conſtitution. 
Anſwered for Collonſay, The privilege of electing, and the capacity of 
being elected into parliament, are the privileges that diſtinguiſh the 
ſubjects of Great Britain from thoſe of almoſt all other nations. By 
them a man may become a part of the legiſlature, to guard the honour 
N and 
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and property of himſelf and bis fellow- citizens; and accordingly, in 

| advertiſements of eſtates to be ſold, this privilege, when it attends the 

ſubject offered to ſale, is always mentioned as a eiga ech to en- 
hance the eſtimation of i it, % lan 

The Lords found it relevant to Aiminiſt the price of, the Il 

_ * that it was intended by the parties, that the lands ſhould en. 
title the purchaſer to a e as a freeholder having 
right to vote at elections.“ n. 


Ad. Welterburn; Craigie F ee. Al. Jo. Dateympl Hamilton Gordon, Tockbart. 


N. B. An wermeht was efidrwkrds made by Lochbuy, that the lands 
at the time of the ſale did ee to a vote. 


No XXIX. ee 6s | 25th June 1757. 


HAWKINS HAMILTON and COMPANY of Lynn- 
Regis, and HAWKINS of Sunderland, 


AGAINST 


JOHN. COCHRAN 


* 


Recourſe competent on proteſt duly notified, without fen bill PP 
Feng. 

Obn Cochran — 5 a bill, cio hls upon Fergus Kennedy, for 

L. 28, payable ſeventy days after date, This bill was indorſed to 

Woodrop, by him to Hawkins Hamilton and company of Lynn-Regis, by 

them to Hawkins of Sunderland, and from him, through ſeveral hands, 

it came to Townſhend of London; who not getting payment, regularly 
proteſted it, and returned it upon Hawkins of Sunderland. 

Hawkins Hamilton and company of Lynn-Regis gave due notification 
of the diſhonour of the bill to John Cochran; but Hawkins of Sunderland, 
inſtead: of returning the bill and proteſt to Cochran, ſent it back to a 
correſpondent at London, to try if payment could yet be got of it; by 
which means the bill and proteſt did not come into the hands of Coct- 
ran till thirty-nine days after the diſhonour of it. 

Cochran being purſued upon recourſe by. Hawkins Hamilton and com- 
pany of Lynn-Regis, and by Hawkins of Sunderland, he objected, That 
they had loſt the recourſe, by keeping up the bill and proteſt ſo long 
as thirty-nine days after the diſhonour, and that they ought to have 
been returned the third poſt. 

The Lords repelled the defence, and found expences due.“ J. D. 


AQ, Lockhart. Alt. Burnett, 
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jane 1737. | COURT OF SESSION. 


r {oj CA I” ie. 25th June 1757. 
"1 WALTER ANDERSON, 


A GCINST 


The EXECUTORS of GEORGE HOME. 


Determination of a minifter's flipend, whether regulated by the Old or 
New' Style? | Sole top 

Ges. Home had been ordained miniſter of Chirnſide prior to the 

late ſtatute for correcting the calendar. He died on the 5th of 

October 1758. al 


On the 13th of May 1756, Walter Anderſon was ordained miniſter of. 


the pariſh. - 


The executors of George Home claimed, in terms of the act 13. 1672, 


the whole year's ſtipend due for the crop and year 1755, by virtue of 
his incumbency, and the one half of the ſtipend due for crop 1756, 
as falling under the ann; in reſpect George Hume had ſurvived the term 
of Michaelmas 1755 New Style. 

Walter Anderſon alleged, he had a right to that part of the ſtipend 
of crop 1756, in reſpe& George Home had not ſurvived the term of Mi- 
chaetmas, Old Style; and therefore had right, by his incumbency, to 
the half only of the ſtipend due for crop 1755; and that the other half 
was to be conſidered as the ann. 

The queſtion was, Whether the determination of a miniſter's ſti- 
pend, who had been ſettled previous to the alteration of the ſtyle, is 
to be regulated by the New or the Old Style? 

 Pleaded for Anderſon, The act for correcting the calendar enacts, 
* That nothing in this act contained ſhall extend, or be conſtrued 


* to extend, to accelerate or anticipate the time of payment of any 


e rent or rents, annuity or annuities, or ſum or ſums of money what- 
* ſoever, which ſhall become payable by virtue and in conſequence of 
“any cuſtom, uſage, leaſe, deed, writing, bond, note, contract, or 
* other agreement whatſoever, now ſubſiſting, or which ſhall be 
** made, ſigned, ſealed, or entered into, at any time before the ſaid 
** 14th of September, or which ſhall become payable by virtue of any 
act or acts of parliament now in force, or which ſhall be made be- 
* fore the ſaid 14th of September, or the time of doing any matter or 
* thing directed or required by any ſuch act; or to accelerate the pay- 
** ment of, or increaſe the intereſt of any ſuch ſum of money, which 
© ſhall become payable as aforeſaid; or to accelerate the time of de- 
* livery of any goods, merchandiſes, or other things whatſoever ; or 
f the time of the commencement, expiration, or determination of any 
3 leaſe, Ce. or of any other contract or agreement whatſoever ; or 
p the time of attaining of the age of twenty- one years, or any other 
„ ase requiſite by any law, uſage, cuſtom, Cc. for doing any act, or 
for any other - purpoſe whatſoever, by any perſon or * 

33 ** born, 
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52 DECOGISIONS OF THE NexXX. 
© born, or who ſhall be born before the ſaid 14th of September but 
that all and ſundry the premiſſes ſhall commence, ceaſe, and deter- 
„ mine, at and upon the ſame reſpective natural days and times as 
„would have happened in caſe this act had not been made.“ Now, 
if Mr Home's ſurvivance of the now legal term of Micbaelmas was to 
give his executors a right to the ſtipend in queſtion, this would be to 
anticipate and accelerate the term of payment; ſeeing, that if the ſta- 
tute had not been made, his executors could not have drawn that ſti- 
pend, unleſs he had ſuryived the old term of Michaelmas. The claim 
of the heits is for an acceleration and anticipation of payment; it is 
a demand of a ſum, which plainly could not have been aſked if the 
ſtyle had not been altered; and cannot be due from the accident of 
that alteration, when the ſtatute itſelf provides, that no anticipation 

of payment ſhall therefrom ariſe. | PE 
Anſwered for the executors, The ftyle-act for regulating the com- 
mencement of the year, and correcting the calendar then in uſe, pro- 
ceeds upon a recital, © That the Julian calendar, then in uſe through- 
cut the Britiſb dominions, had been diſcovered to be erroneous z by 
© means whereof the vernal equinox, which, at the time of the coun- 
* cil of Nice, in the year 325, happened on the 21ſt of March, now 
happens on the gth or xoth of that month; and the faid error is ftill 
« increaſing, and, if not remedied, would, in procefs of time, occa- 
„ ſion the ſeveral equinoxes and folftices to fall at very different 
times, in the civil year, from what they formerly did, which might 
tend to miſlead perſons ignorant of faid alteration.” And, after ob- 
ſerving, that moſt other nations in Europe had already corrected this 
error in the calendar, and that it would be of general convenience to 
merchants, and all perſons who correſpond with other nations, and 
tend to prevent miſtakes and diſputes, the ſtatute enacts, © That the 
next day after the ad September 1752, ſhall be accounted the 14th 
September; and that the ſeveral natural days which follow the 14th 
&« September, ſhall be reckoned and numbered forward, in numerical 
order, from the ſaid rꝗth September, according to the order and ſuc- 
* ceſlion of days uſed in the calendar.“ And as the feſtivals, both 
fixed and moveable, are declared to be regulated according to the new 
ſupputation; ſo, in particular, the feaſt and term of Whit/unday, which 
gives occaſion to the preſent queſtion, is declared, by the new calendar, 
which is ſubjoined to and confirmed by the act, to be the 15th of May, 
according to the ſupputation enacted by the ſtatute:—The ftatute fixes 
the different terms, as they are now eſtabliſhed, and repeals the old 
ones. So that the act in queſtion, fixing certain preciſe, general, legal 
terms, to come in place of the former ones, the right of heirs and ex- 
ecutors is now to be determined by their predeceſſor's ſurvivance of 
theſe general legal terms, and not by his ſurvivance of the exploded 
ones. The intention of the ſtatute was, to correct the errors of the 
former computation, to bring us into a conformity with other nations, 
and to preyent miſtakes and diſputes in time coming. The interpre- 
tation contended for by the charger, would, on the contrary, make us 
relapſe into thoſe errors, make our practice diſconform to that of other 
nations, and create miſtakes and diſputes in time coming, It would 
eſtabliſh the authenticity of that term which it meant to repeal ; it 
would create two ſtyles, where it meant to eſtabliſh one; and it would 
become 


n * 
le 17% 4COURT OF(SESSHON. my | 
become a ſource of various diſputes and controverſies, in every. caſe 1 

that ſhould occur froni time to time, whether the one or the other of [i 
the legal terms ſhould: be moſt applicable rot. 7 L "£56 old kc þ | | | 
Upon this plan, queſtions of ſucceſſion and of legal diligence are de- ll 
termined. ,When a proprietor of land dies, the law divides the proper- .F 
ty of his eſtate betwixt his heirs and executors, according to the legal "i 
terms of Whitfunday: and Martinmas, as they are now aſcertained; ſo 7 
that if he ſurvives the-firſt, his executors have a right to a half of the 1 
rent due for the crop; and if he ſurvives Martinmat, as now aſcertain- bil 
ed, they have a right to the whole. Upon the ſame plan, when a man 1 
leaves a wife, who is not provided by contract of marriage or other nt 
deed, who is therefore entitled to be ſerved to a terce; if he dies upon bt 
the 2oth May, in any year ſince the 1752, the terce will only entitle her 105 
to the half of the rents payable for that crop, and the other half be- 4 
longs to her huſband's executors, becauſe he ſurvived the legal term of bl: 
Whitſunday ; though, if he had happened to die upon the ſame natural 1 
day in any year before the ſtatute took place, as the preſent za0th of ht 
May was then computed the gth, his executors would have had no ji | 
right to any part of the crop of that year, but the whole payable for 19 
that crop would have been divided betwixt the heir and the tercer.— 1 
And; for the ſame reaſon, when a huſband dies upon the 20th of May, ö | | 
ſince 1752, his relict will be entitled to be alimented in the family, i j 
„ 


down to the term of Martinmas, when her right by the terce commen- 
ces; though, if he had died upon the ſame natural day before the act, 
ſhe would liave been alimented only for ſix days, becauſe, at that pe- | 
riod, ſhe was entitled to the rent of the lands, which are underſtood | 
to be due at Whit/unday ; and her.executors would:have drawn them, | 
though ſhe had died next day, before they were paid, or even before N 

| 

} 


" Y 


they were payable by the conventional terms betwixt the heritor and 
the tenant, —And the ſame rule takes place, in caſe amarried woman, 
who is proprietor of lands, ſhould deceaſe upon the 20th May, or 
upon any other of theſe diſputed days, the courteſy would take place 
only from the ſubſequent term of Martiumas, although it would have 
taken place at Mbit ſunday, if ſhe had died before the year 1752.—Or, 
if. the courteſy is excluded, either by paction or by a tallzie, or be- 
cauſe there were no children born of the marriage, then the wife's 
heir will enter to the lands at the Martinmas after her death, and the 
huſband will have right to the firſt half of that year's rent, though 
he could have taken no part of it if ſhe had died upon the ſame natu- 
ral day in any year before the act. * | 
The ſame analogy affects the rule with reſpect to legal diligences. 
In theſe, the profits of lands, or any other ſubjeR, are divided be- 
twixt different parties, according to the legal terms. Thus, if an 
adjudrcation is led upon the aoth of May ſince the act, the adjudger 
will only haye right to the half of the rent payable for that crop, and 
the other half muſt be affected by arreſtments; though the adjudica- 
tion would have carried the whole year's rent, if it had been led upon 
the ſame day before the act took place. . F 
Mich reſpect to the difficulty occurring from the acceleration of 
payment, that difficulty only ariſes from not diſtinguiſhing betwixt 
the conventional and the legal terms of payment. Even the act 13. 
of 1672, which fixed the rights of the different ſucceſſors of miniſters, 
— 2 — ſpeaks 
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ſpeaks: mocking: of the converitionaÞ terme of poymentowhichovary ac 
cording to uſage, or the nature of the ſubject in'whichthe ſtipend is 
payable: As for example, if it is payable in victual/ it cannot be paid 
either at Whitſunday, or Micbacinus, but betwixt Iule and Candlimas, 
as it is only during ſuch period that ſuch rent can be wy z but theſe 
terms at which dies venit, or payment may be exacted, are indepen- 
dent of the legal terms at which dies _ or the right is veſted. And 
in the ſame manner, the ſtatute in queſtion leaves the conventional 
terms upon their on footing, bars t e accelerating payment to the 
rejudice of them, and leaves the day as it was when payment may 
be exacted; although i 
ing to the general legal term, Which! is to be che e as to the ning 
of rights in all time coming 
Jo illuſtrate this, let the following es ſoffce. "Dif "A that, 
before the ſtatute, the rents of an eſtate were all payable by the te- 
nants tacks at the legal term of Whitſunday or Martinmas, as the term 
then ſtood; the effect of this ſaving clauſe would be, to fn N the 
payment during che ſubſiſtence of theſe tacks, to the 26th Ma , and 
22d of November, that the tenants might not be hurt by the accelera- 
tion of the term of payment, before the expiration of the full number 
of natural days ſtipulated by their leaſes.” But ſurely: this could have 
no effect upon the diviſion of the rents betwixt the heir and executor 
of the proprietor of ſuch lands deceaſing after the act, or upon the 
commencement of the terce or courtſey falling upon deceaſe: all theſe 
rights muſt be decided by the legal terms; at whatever diſtance the 
conventional had been 3 from them: the ſaving clauſe did 
not affect the right veſted by the legal term; and conſequently, the 
ſuperſeding the demand of payment cannot any wiſe affect the preſent 
queſtion. The exception was introduced merely in favour of the 
debtor, merely that his term of payment might not be accelerated; 
but by no means to affect the rights of third e who had no title 
to o claim under the exception 105 0 

The Lords found, That Are the late 8 ns 
died before Michaelmas 1956, according to the old computa- 
tion, had no right to the laſt year's ſtipend for that year, but 
that the ſame does belong to his neareſt of kin as ann; and 

* that Mr Ander/on having been entered before wa 1ravry 1756, 
according to the ſame computation, has right to the firſt halt- 
„ year's ſtipend, PISS for erer 1756. Br ln 1 e, . De 


AR. Brown, Ferguſon. Alt. Wal. Pringh, Lockhart. 


it makes diem cedere, or the right to veſt, accord- 
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AT. Tour | Common brother 1 as a winch... tt e nomMdfion 1 
91 le 140 it 114] 41144 3Þ Det an ff 40160 x | 
Goo Beugo brought a proceſs againſt his brother John, for deftroy- 1 
a deed executed by their father in Gavin's favour; and to . 4 
prove "Thy fact, cited their common brothers and fifters as witneſſes. N 
From the examination of two of the brothers and ſiſters, and ſome 14 
other witneſſes, the fact came out, as alleged by Gavin, pretty clear; 1 
and that the brothers and ſiſters had been aſſiſt ing in deſtroying. the 9 
deed; for which reaſon, Gavin dreading the evidence of the other 9 
brothers and ſiſters, ſtopped ſhort in his proof, and declined examin- 1 
ing them. 00 201 i} 
John inſiſted to have the brothers: and; flters examined, as: having 1 
been once cited, and being equally relations to both parties. "nf 
Anſwered, Brothers and ſiſters may be witneſſes againſt, but not 1 
for a defender; and, from the evidence already brought; it appears I 
the witneſſes now inſiſted for have an intereſt to ſwear falſely. nn 
„The Lords having adviſed the proof already adduced, refuſed 1 
to allow the other brothers and ſiſters to be examined.” j. p. [i 
For Gavin, John Dalrymple, Craigie, (ir Alt. Miles, Lockhart: \ | (| | wil 
Ne XXXII. Ge HAN „ ad July 1757. 1 
CREDITORS. of DOUGLAS of eee | 
\ISHDOS 1Þ * * Wh. Kat , | 
AGAINST Mn 
R 0 BE R 1. and v0 GA R LY L E Ny 0 [| 
|  Proregation , a rack, if good againſt creditors? 45 be * 
15 7 oY 17 29, Don uglas of Pore having borro ed a, ht gol FR \F 
bert and John Carlyles, granted them a leaſe of. certain lands, at a 3 
rent equal to the intereſt o their money, to continue for twenty-one 4 


—— — 
— bo 


Tears, with a power of e the rent for Payment, of their in- 
tere 
The leaſe contained a clauſe, by V on, it Vas prorogated from 
Mr to year after the elapſe of the term ſtipulated, * * ay and while 
* the principal ſum in the bond remained paid.“ ES 
The eftate of Mr Douglas Was Kae at the e fut of heritable 
creditors 
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<revivges and ad judgers in July 1756, after the twenty-one years {pe- 
ciſied in the leaſe were elapſed. But the tenants in/ifed, That, in vir. 
tue of he 0 — they were entitled to continue in the farm till 
their debt was paid. 
"Argued for the creditors of Dornock, That though tacks are, by the 
law of Scotland, real rights from the time roſſeſſion has followed upon 
them; yet prorogation of tacks do not become real till poſſeſſion has 
commenced upon the prorogation; and if a preferable right inter- 
venes before ſuch poſſeſſion Coumibaces, the tack cannot be effectual: 
That the prorogation in this caſe is from year to year; and therefore 
poſſeſſion had not followed upon the pro ion for the year 1757, 
before the ſequeſtration intervened at the ſuit of heritable creditors 
and adjudgers in July 1756, by which the creditors came to have a 
preferable real right to the whole eſtate, and to the management of 
it under the direction of the Court: That this point of law had been 
decided by the Court, Junuary 1757, Tbomas Scot againſt the credi- 
tors of Lord Cranſton, althougł a contrary decifion had formerly been 
given, January 1525 \ Richard-againſt Lindſay, where it was found, 
that poſſeſſion upon a former fubGftingitack was ſufficient to render a 
prorogat ion real, en FINE term of entry upon the . was 
not come. 
®/The:Lords'found, -That the-tack could not fubſiſt by birne of 
hy the ugnunPyedrogation; after the eſtate wat ſoqueſtraced, Th . I. 
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JOH N WARR AN D and JOHN MAC DONAL p, 
| AGAINST 
dert gn IL LIAM MACP HERSON. 


The IC An 9 theft Yor not concealing the crime, ' found t not to be theft- 
boot . ln A 4 þ 


Obn Macdonald os been robbed on the highway by Evan Mac- 
pherfon, for which Evan Macpberſon had been im priſoned, but li- 
erated upon bail, William Macpherſon, a friend of — 8, A few days 

after the bail, granted a bill for L. 26 to John Macdonald, which was 
the value of the goods loſt, and of the ex xpences Macdonald had laid out 
in finding out tlie robber. In conſideration of which, John Macdonald 
granted a diſclamation of the following tenor. '*IFobn Macdonald, chap- 
man in Stratherick, do hereby diſc lan all action, inſtance, and ex- 
“ ecut ĩon that may be compe Unt o me againſt Eban Macpherſon in 
% Gargaſk of Badenoch, for and, on whatever account, preceding this 
« date; and particulafl any criminal action that 1 ihiake have Saal 


« him the ſaid Evan,. for and on account of: a robbery and atrocious 
riot and attack committed by him upon my perſon, and merchant- 
Ke . on the King's higk- road, in the r un r 


of Corricharricb, on the 
66 « 4th 


July 1 COURT O F SESSION. 57 


* 4th Juse laſt, with all 
« for now and ever.“ | ; 1 | 
MacdanaHd,i neither before nor after this, ever made any ſecret of 
the robbery ; and Evan Macpherſon was afterwards tried, condemned, 
and executed for the crime, at the inſtance of the King's Advocate. 
Macdonald being cited, appeared as an evidence againſt him in the 
trial. | 


that may be competent to follow thereon, 


In an action at the inſtance of Macdonald, and Warrand, his aſlig- 


nee, againſt William Macpherſon, for payment of this bill of L. 26 Ster- 
ling, it was objected by Wiltam Macpherſon, That, in the above tranſ- 
action, Macdonald had been guilty of 7heft-boot, and thereby had for- 
feited any claim upon the bill in queſtion. 585 N 


Az ſwered for Macdonald, To make theft-boot, not only the tranſac- 
tion of a crime is 2 oo; but alſo the concealment of it, ſo as to 


be afliſting in the defeat of juſtice, or putting the thief. frae the law, 
as the act James V. part. 1. cap. 2. expreſſes it. But here Macdonald 
only took payment of what he had himſelf loſt ; and he was fo far 
from concealing the crime to defeat juſtice, that he told it to all the 
The Lords found, That action lay on the bill.” „„ 
OY: Ad. Montgomery, Lockhart. Alt. John Dalrympls, And. Pringle. 


No XXXIV. py 4th Fuly 1757. 
PIER 27-0 Hearing in Preſence. 1 


ROBERT SHE D DAN, 


AGAINST 
A NEGRO. 


If a negro-flave, by being brought to Britain, and chriſtened, becomes 
free? | Wo 5 | | 


fn who had been bought in Virginia, and brought to Britain 
X to be taught a trade, and who had been baptized in Britain, 
having claimed his liberty againſt his maſter Robert Sheddan, who had 
put him on board a ſhip to carry him back to Virginia the Lords ap- 
pointed counſel for the negro, and ordered memorials, and afterwards 
a hearing in preſence, upon the reſpective claims of liberty and ſervi- 
tude by the maſter and the negro. = 

But during the hearing in preſence, the negro died; ſo the point 


was not determined. J. D. 
For Sheddan, 7 Datrymple, Lockbart. For N egro, Monigomery, Dav, Datr ymple, Ferguſon. 
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be The DUKE of ROXBURGH: 


| 4 '# a N 8, ; 
Ne XXXV. a7 et] 19716 7 7 Ay bn I 1 557% 
Jou HAY or  LAWFIEED, int others,” | 
AGAINST : I 


| Debated, Whether , in PAP D's hg 7 the Reformation, : the 3 of be- 
nefices without cure, became heritable ie of "he Fain annexed 


ME Duke 25 Roxburgh had right, by F294 to 1 patronage of 
the prehendary of Pinkerton. In a proceſs of valuatſon and fale 
brought by Jobn Hay and others, the tithes of whoſe eſtates, belonged | 
to that prebendary, it was igſiſted for the Duke, That the price of the 
ſurplus-teinds mult be rated at nine years purchaſe: For that, as patron 
of this prebendary, which was not a benefice of cure, he had a full 
right to the tithes, prior to the acts of parliament . 1690 and 1693: 
That the tithes of benefices ſine cura returned to the patrons after the 
Reformation pleno jure; but as at that time tithes were conſidered as 
ſacred, the patrons of provoſtries and prebendaries were, by act 12. 
parl. 16 57, allowed and requeſted to preſent burſars to ſuch benefices; 
but that act of parliament laid no poſitive injunction upon the patrons 
to apply the tithes of their der to theſe uſes. In proceſs of time, 


though the form of preſentation was kept up, the preſentee was under- 
guilty 


6 and | 


1 ſtood to be but a name, with whom the patron, without being 
1 of ſimony, might paction for the whole profits, for behoof of the pa- 
1 tron himſelf: And at laſt, theſe forms were omitted, and the patrons 
5 of theſe benefices without cure, were underſtood to have an heritable 
1 right to the tithes. Upon this footing, the teinds of Hedderwict, 
1 lying 1a the ſame pariſh of Dunbar, were rated, in the year 1679, at 
1 nine years purchaſe; and in the year 1724, Sir Hew Dalrymple, then 
19 preſident of the court of ſeſſion, was decerned to pay nine years pur- 
* chaſe for his teinds of We/tbarns. 
1 - Anſwered, The Duke had no heritable right to the tithes of this pre- 
5 bendary antecedent to the acts 1690 and 1693 and it is a conſequence 
14% of the right which he acquired by theſe ſtatutes, that he is only enti- 
1 tled to demand fix years purchaſe. The patrons of prebendaries and 
157 provoſtries did not, by the Reformation, acquire a right to the fruits 
155 of theſe benefices.* They continued Rill to preſent prebends or pro- 
1 voſts: and though theſe were, indeed, but à name; and the patron of 
38 ten by that means ind irectiy enjoyed the fruits; yet this Was a benefit 
1% not given to him by any law: on the contrary, it was enacted, part, 
1m I 567, c. 12. © That all patrons, having provoſtries or prebengaries at 
— «their gift and diſpofitiofi, may, In al time coming, preſent the ſame 
4 to burſars to ſtudy virtue and letters, within any 1 the univerſities 
'F “of this realm, which ſhall be no hurt or prejudice to their patron- 
* age, notwithſtanding their foundations; and our * Lord 
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July. COURT! OF /SESSION; 5g 
« and eftates heartily requeſts all ſuch patrons, to grant and diſpone 


their provoſtries and prebendaries to the burſars aforeſaid.” 
And by act 161. parl. 159, the former act is ratified, with this ad- 
dition, “ That the ſaid burſars, ſtudents, and titulars, lawfully pro- 
1% vided to the ſaid prebendaries, ſhall bruik, enjoy, and poſſeſs, in 
«. all time thereafter, the haill rents, profits, and emoluments, con- 
% tained in the ancient foundations made by the faid laick patrons.”” 
— — Thus the patrons had no right to the fruits or tithes of theſe be- 
nefices; and if they preſented burſars or titulars for their own be- 
hoof, from whom they obtained tacks, or who poſſeſſed them in truſt, 
this was an abuſe of the law, and did not conſtitute a right. SE. 
That the patrons were never held to be titulars, appears from act 
54. parl. 1667, which declares, * That the entry of the vaſſals of 
« provoſtries and prebendaries, by retour, precept of clare conflat, 
« refignation, compriſing, or 'otherwiſe, ſhall pertain to the laick pa- 
« trons; reſerving to the titulars of ſaid provoſtries, tc. the fruits, 
&© rents, and emoluments of theſe, which are no wiſe to be prejudged 
1 


but the fruits were reſerved to the tuulars be 

The acts 1690 and 1693 gave the right of the teinds of pariſhes, 
not heritably diſponed, to the patrons of all parſonages and other be- 
nefices, without exception. Theſe ſtatutes make no diſtinction be- 


tween benefices of cure, and without cure; and they limit the price 


to fix years purchaſe. - | 
Debated, but not determined. 1 wet r. n 
| FT F or the Duke, Lockhart, Alt. And. Pringle, F, erguſon. 


BOP 
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JJ GT - 5 7+ ©}, 
CHARLES FRASER of INVERALLACHY, 


$7 i 


* » 
— 


Big AGAINST | 
| His MAJESTY's ADVOCATE. 


Diſpoſition ef a ſuperiority in order to give a vote, upon which charter 
aud iafeftment followed, but no other delivery, found not good again/t 
; #be crown's right by forfeiture. _ awe ee 


N 1740, Simon Lord Lovat executed a diſpoſition of certain lands in 
' favour of Charles Fraſer of Inverallachy. In 1742, a charter was 
taken out, and in 1743, infeftment followed. Charles Fraſer rediſ- 
Poned the ſame lands to Lord Lovat, to be holden of him for payment 
of L. 6 Scots yearly, retaining thereby the ſuperiorit y. 

Lord Lovat was attainted of high treaſon 19th March 1747. 

Charles Frafer, agreeable to the directions of the act of parliament 
of George II. veſting the eſtates of certain traitors in the crown, en- 
tered a claim for the ſuperiority of the lands diſponed to him; and alſo 
claimed the property of the ſame lands, in terms of the act Ino George 1. 

| | called 


- 


« by this preſent act. The entry of vaſſals was, by this act, for the 
conveniency of the vaſlals, given to the patrons of theſe * benefices ; 
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right: That he paid no value for the lands mentioned in his claim; 


* ries to which it referred, dated in 1741: That the charter and 


purpoſe of giving him a right to vote: That Lord Lovat kept the dif. 
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called the clan act, as being a ſubject- ſuperior who had continued 
peaceablaight e 07 252255 clog bs evinfipvong ls. 


4 * 


The claimant was examined upon oath, and gave this account of his 


That he had expreſſed to Lord Lovat a defire to have a qualifica- 
tion to vote for a member of parliament in the county of Inverneſs, 
„% which his Lordſhip ſaid he would give him: That ſome time after, 
“he received a letter from Lord Lovat, giving him notice, That he 
«© had made a diſpoſition in his favour: That the diſpoſition was ne. 
ver delivered to the deponent, nor in his hands, nor did he ever 
« ſee it: That he gave no orders with regard to the charter or ſeiſin, 
* nor paid the expence of either, which was done, he believes, by 
© Lord Lovat himſelf; but that he gave orders to his agent, to take 
„the advice of counſel as to the proper manner of framing his qua- 
* lification, and making it effectual: That he paid the expence of 
„this, and produced the ſigned opinion of his counſel, and the que- 


e ſeifin were never in his hands except at the general election 174), 
« where he voted as a freeholder: That he knew not by whom they 
« were put into his hands; but that he left them with the ſherift- 
« clerk, to be returned to William Fraſer, who was his agent, and had 
«© alſo been Lord Lovat's agent: That he did not grant any obliga- 
« tion for reconveying to Lord Lat the. ſuperiority of the lands; 
© nor was ever any ſuch obligation aſked or demanded of him.“ 
It was objefted to this claim by his Majeſty's Advocate, That the 

right granted to the claimant was nominal and fictitioùs, for the ſole 


poſition always in his own poſſeſſion, in order that the right might be 
always under his power: That the charter and ſeiſin were afterwards 
obtained at the expence, and by the direction of Lord Lovat, not of 
the claimant ; and it appeared that neither of them were ever in his 
poſſeſſion, except for a moment; and that he immediately reſtored 
them to Lord Lovat's attorney, oe 

Anſwered, The intention of Lord Lovat was indeed to give the 
claimant only a right to vote; but in order to do this, it was neceſ- 
ſary to give him an abſolute and complete right to the ſuperiority of 
theſe lands; and this he appears to have done, The queries, and 
ſigned opinion of counſel in 1741, ſhow, that it was the intention to 
give the claimant the ſuperiority abſolutely and irredeemably. The 
not delivery of the diſpoſition appears to have been accidental, the 
claimant having neglected to aſk for it; but the omiſſion was of no 
importance, as the infeftment taken upon the charter in 1743, was a 
delivery in the ftrongeſt and moſt irrevocable manner, after which 
Lord Lovat had no further power over the right: and the claimant 
was under no obligation, expreſs or implied, to reconyey the ſupe- 
riority to Lord Lovat. e | 1010 


1 


The Lords diſmiſſed the claim. ““““eT/ . 1. 
Fer the clajmant, Jobyfone, Alt. King's Counſel, Macgueen. Clerk, Kirperrich. 
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A perſon puniſbed for à riot, though in the recovering a continued 
poſſeſſion. eg ub GAY 


lthen had, for ſome'years, po 


- 
: FHP Þ © M57 
: 


lu ſehr in the church of Aer 


Aour. Hunter, apprehending he had a preferable right to that ſeat, 


ſent a peremptory meſſage to Aithen, That he would next Sunday take 
poſſeſſion of it; and accordingly took his place a little before Aitten 
came to church. Aithen arriving, deſired him to come out; and, 
upon his refuſal, gave him names, and ſeized him by the collar. At 


this time public worſhip was begun by ſinging pſalms, and the con- 


gregation was diſturbed. Hunter, after ſome ſtruggle, left the ſeat, 
but brought an action againſt Aitken for the riot. | 

© The Lords impoſed a fine of L. 2 Sterling upon Aihen for the 

* riot, payable to the poor of the pariſh ; but in reſpect Hunter 

% had endeavoured by his own authority to invert a continued 


_ © poſſeſſion, they found no expences due.“ n. 
Act. Wedderburn, Wa. Stewart. Alt. And. Pringle. Clerk, Home. 


NAG tron ̃ ᷑ĩ hangs C.; Fuly 1755. 
eee ee 

N AGAINST 

His MAJESTY's ADVOCATE. 


A penſion granted to an agent for life, and his continuing to ac faithfully 
as agent 10 tbe granter, found to continue, notwithflanding the grant- 
r ie . 3359 


J llliam Fraſer junior, writer to the fignet, entered 4 claim on the 

forfeited eſtate of Lovat, upon à bond of penſion granted by the 
late Lord Lovat to him, in the year 1741, of the following tenor: 
7 Simon Lord Fraſer of Lovat, conſidering that William Fraſer junior, 

Writer to the ſignet, will be at conſiderable pains and trouble in 
managing my law. affairs at Edinburgh, I am reſolved to ſettle on 
him the yearly ſalary under written. Therefore I bind and oblige 
me, my heirs and ſucceſſors, to content and pay to the ſaid William 
Fraſer, his heirs and aſſignees, * ſum of L. 15 Sterling money year. 
133 | We... 


COURT OF SESSION. 6r 
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02 DCIS 10Ns> OFT HRE No XXIX. 


« ly, and each year, during all the days of his life, and his conti- 
« nuing to act honeſtly and faithfully for me, and my ſucceſſors, as 

« aperit and doer ; and that from the term of Whitſunday next, and 
« ſo forth thereafter during his life and — to act for me, and 
„ mine, in manner above — or | 

It was objected to this claim, by his Majeſty" s Advocate, That the 
bond is not conceived in the terms of a liferent- annuity: it does not 
bear to be granted for ſervices paſt, neither does it bear to be for love 
and favour; the inductive cauſe is future ſervices, the obligatory 
clauſe is during Mr Fraſer's life, and his continuing thoſe ſervices 
haneſtly and faithfully ; and there being now no fetyices to perform, 
the penſion falls. 

Pleaded for Mr Fraſer, The bond is to him during his nite, and as 
long as he is willing to act, and acts faithfully ; and as no 00 ection 
could have been made, either to his willingneſs or fidelity, Lord 
Lovat or his heirs, he cannot be forfeited of his right by — ault of 

Lord Lovat, in bringing his eſtate into a ſituation to need no ſervices: 
And as Lord Lovat and his heirs would have been bound in the pre- 
ſent caſe to the claimant, ſo the crown, in a wait right, ws be bound 
alſa, l: | c 

The Lords ſuſtained the claim.” 507% 95 v HDD. 


SE L's 


For the claimant, eee. David Dalrymple, Job Datr 2 Al. 1 Counſel. 


No XXXIX. ch fly 1757. 
DAVID WILSON, 


AGAINST 


WILLIAM SELLERS. 


N and warrants — —far, —no equity will relieve againſt want of 


infeftnent. 


N the year 1669, Robert David/on granted a bond to his father Hen- 
ry, and his ſiſter Agnes, in which he © grants him to have borrow- 
« ed and received, really and with effect, in numerate money, from 
« Henry Davidſon his father, and Agnes Davidſon his ſiſter, the ſum of 
*© 600 merks Scots; which ſum of 600 merks money foreſaid, he 
* thereby binds and obliges him, his heirs, c. thankfully to refund, 
content, pay, and again deliver to the ſaid Henry Davidſon and Ag- 
* nes Davidfon ; and failing them both by deceaſe, to any * the 
« ſaid Henry Davidſon pleaſes.” 
Some months after, Henry David/on granted a bond for ooo merks 
to his daughter Agnes, and ſoon after diet. 
Upon Henry Davidſon's death, Agnes is ſaid to Rave raiſed letters of 
neral charge in that ſame year 1669 againſt Robert to enter heil to 
his father. She likewiſe, in the ſame year, obtained letters of inhi- 
bition againſt Robert ; which inhibition mentioned the letters of ge- 
neral charge, but not the bonds. 


After this Robert made up titles to ſome houſes belonging to bis fa- 
ther, 


A 


* 


july 1957- COURT OF SESSION, th 


ther, and ſold them; one of which came, by progreſs, into the hands 


of David Wilſom. © | 5 Is 
Henry Davidſon never aſſigned to Agnes his half of the 600 merks 
bond, nor did ſhe make up any title to it upon her father's death; 
but ſhe conveyed- away the whole of the 600 merks bond, and hke- 
wiſe the 1000 merk bond; and they came both by adjudication into 
the perſon of William Sellers, who was infeft. his 
_ - William Sellers brings a reduction of David Wilſon's diſpoſition, on 
the head of Agnes Davidſon's inhibition againſt Robert, the diſponer ; 
but in this proceſs he did not produce Agnes's letters of general charge, 
though called upon to do it, and not denying that he had them. 
Obfected for David Wilſon, That as the inhibition proceeded upon 
the letters of general charge, and upon them ſolely, it is as neceſlary 
that theſe letters, being the ſole ground of the inhibition, be produced, 
in order to ſupport the inhibition, as it would have been to produce 
the bonds themſelves, if the inhibition had proceeded upon them. 
Anſwered for Sellers, It is a general rule of practice, That the pro- 
duction of ſuch letters cannot be called for after twenty years. 


Replied, The rule applies only to the caſe where, after a certain 


time, a perſon has not the letters to produce, but not to the caſe 
where he has the letters, but will not produce them. In the former 
caſe, the law pardons the not production of them, becauſe, pot tantum 
temporis, there is a preſumption they may have been accidentally loſt; 
but where that preſumption ceaſes, it would be perverting the very 
intention of the law, to turn into a hardſhip againſt one perſon that 
remedy which was only intended to relieve from ſuch hardſhip an- 
other. The remedy is only applied when a remedy is needed, when 
there is a loſs ; but it cannot be extended to a caſe where no remedy 
is needed, where there is no loſs. Equity ſupports the one; but as only 
the conſciouſneſs of a defect can be the motive of a party's refuſing to 
produce, who can produce, the ſame equity cannot be pleaded by him. 
As the diſpenſation pleaded by the purſuer has been introduced, 
not by ſtatute, but by courts, it cannot go the length to give a perſon 
the benefit of a preſcription, total and unlimited. For though a ſta- 
tute may introduce a preſcription, after the running of which perſons 
ſhall be ſafe, either who cannot or will not produce; yet ſuch an ex- 


tenſion is beyond the power of a court of juſtice; which is indeed 


entitled to help out the common law when it would involve a hard- 
ſhip, but not to thwart its courſe when it would involve none. 
* The Lords found no neceſſity upon Sellers to produce the letters 
* of general charge.” | 


| Objefied for Wilſen, ado, Sellers could not found upon Agnes David- 
ſon's conveyance of the 600 merk bond, further than to the extent of 
one half of the 600 merks ; becauſe Agnes herſelf had no right to 
more than one half of that bond, ſeeing Henry was fiar in one half, 
and ſhe only fiar of the other ; and therefore ſhe ren to be ſerved 


heir in general to Henry, in order to carry his half. = 
Anfwered for Sellers, Henry was fiar of the whole, and Agnes only 
ſubſtituted to him, which was preſumed from the relation betwixt 
the parties; and conſequently no general ſervice or other title was 
needed in the perſon of Agnes, as being a nominatim ſubſtitute. 
Replied, 
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Replied, The general rule of law is, That when a ſum is taken to 
two perſons, thoſe two perſons are each fiars for their half z and their 


halves fall by their deaths to be taken up ay their waer heirs or 


neareſt of kin. . 1A 0 
It is true, that though this is the rule in general, certain profinmy. 


tions create certain limitations of it. When the ſum is taken payable 

to huſband and wife, there the huſband, as ; dignior perſona, is fiar; be- 
cauſe, if the ſum is his own, or if another gives it, in the one 4105 
he is ſuppoſed to have taken, and in the other to have got it to him- 
ſelf; and yet even this limitation, by the Eier law, is ſubject itſelf 
to exceptions. 

On account of the ſame preſumption, when, i ina marriage-contrac, 
or in an obligation relative to a marriage, both the father and chil- 
dren are named fiars, there the father will be accounted. fiar alone; 
becauſe it is ſuppoſed he has taken or got the ſecurity, fo as to ſerve 
himſelf in the mean time, reſerving a /þes ſucceſſianis to his children 
after his death. _ 

In theſe caſes, the law bath made ; a ſtretch, and departed. from the 
general rule; not, however, on account of the connection betwixt the 
parties, but on account of the preſumption ariſing from the huſband's 
being the nobilior perſona, in the one caſe, and from the general Views 
of mankind in ſettlements, in conſequence of marriage, in the other. 

When ſuch preſumptions, therefore, do not take place, the general 
rule, as in the preſent caſe, ought to prevail; and the preſumption 
which might ariſe from the circumſtance hers of the connection be- 
twixt father and daughter, is removed by the circumſtance of the 
narrative in the bond, that Robert had received the money both from 
Henry and from Agnes : For as it is a very poſſible caſe, that Agnes 
may have had the one half of this ſmall ſum 15 ber own, perhaps left 


to her in a legacy, the father and daughter, creditors in the bond, are 


no more to be conſidered as fiar and ſubſtitute, than if they had been 
abſolute ſtrangers to each other. The preſumption ariſing from their 
relation, as father and daughter, is balanced by the preſumption ariſ- 
ing from their being, as appears, joint creditors, by the receipt of 
one half of the money from Agnes. Therefore the law is left to take 
its common courſe, and to follow its above-mentioned general rule. 
„The Lords found, That there was no neceſſity for a general ſer- 
« vice, to eftabliſh the right to the 600 merk bond in the perſon 


« of Agnes David/on.” 


In the year 1668, prior to the inhibition, Henry David had 
granted an heritable bond for 500 merks to Wil/on's author. In the 
year 1670, poſterior to the inhibition, Robert Davidſon fold a houſe 
to Wilſon's e. in part payment of which it was agreed the 500 
merks bond ſhould go; and 15 that reaſon, Wilſon's author took no 
infeftment upon Mey bond, but took it upon the GIPpPURB, not know- 
ing of the intervening inhibition. Ls 

Wilſon's diſpoſition being cut down by the inhibition in conſequence 


of the above two interlocutors, Wil/on next in/ed,.. That he ſhould at 


leaſt be allowed to compete with Sellers upon the 500 merks bond, 
* which the er W could gor LN 12 
0 | \ Anſwered, 


K* * 


July 1757 COURT OF SESSION. 6 


| Anſwered for Sellers, As there was no infeftment upon the bond, it 


could not come in competition with him, a creditor-adjudger infeft. 
Replied for Wilſon, In equity, the bond ſhould be ſuſtained as if in- 


| feftment had followed upon it. The reaſon why no infeftment paſſed 
upon the bond was, that, immediately after, the bond went in pay- 


ment for a diſpoſition, upon which infeftment followed. The inhi- 


bition could never have ſtruck againſt the bond, had infeftment fol- 
lowed on it; and Milſon's deception, in not taking infeftment upon that 
bond, which he had a right to have taken, and in lieu thereof, taking 


infeftment upon that diſpoſition, which came in place of the bond, 
_ ought not to have the effect to cut him out of the validity of his bond; 
on the contrary, according to the principles of equity, it would ap- 


pear, that his infeftment upon the latter ſhould ſupply the place of 


- infeftment upon the former. 


% The Lords found Sellers preferable.” | . 
AR. Rae, Hamilton- Cordon, Ferguſſon, Alt. Jo. Dalrymple, Lock bart. 
. sch July 1757. 


HENRY DUKE of BUCCLEUCH, and his tutor ad item, 


AGAINST 
The CREDITORS of FRANCIS DUKE of BUCCLEUCH. 


Narrative of a diſpoſition inter conjunctos, if probative againſt cre- 
ditors? Delivery retenta poſſeſſione. | 


Rauen Duke of Buccleuch, grandfather of the preſent Duke, held 
the eſtate of Buccleuch in Scotland under a ſtrict entail, by which 


dee heirs of entail were prohibited to contract debts beyond the extent 
of 100,000 merks: And, it was thereby provided, That the heir of en- 


tail contravening, ſhould forfeit the eſtate, not only for himſelf, but for 
his deſcendents. The Duke was poſſeſſed of another eſtate in the 
county of Lincoln, in England, which was ſettled, after the failure of 
the heirs, to revert to the crown; which diſabled any of the heirs to 
burden or diſpoſe of the lands, fo long as the reverſion remained with 
the crown. 

The Duke of Buccleuch, having contracted debts to a very conſider- 
able extent; in order to provide a fund for payment of theſe debts, it 
was judged expedient, that application ſhould be made to parliament, 
for a diſcharge of the reverſion competent to the crown upon the 
Engliſh eſtate, - which the Duke might thereby be enabled to ſell for 
the above purpoſe, _ 1 1 | 

Accordingly, an act of parliament was obtained in 1749, and the 
eſtate fold for L. 63, ooo Sterling, which ſum was applied towards pay- 
ment of the Duke's debts. | — e 

The late Earl of Dalkeith, eldeſt ſon and heir of entail in both eſtates 
to the Duke, concurred with him in carrying into execution this 
ſcheme for payment of his debts; * alſo in another ſcheme * 
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for raiſing L. 1 eee ai a portion for Lady Jean Scot, the Duke's 
daughter; and farther, diſc 
which were due by him to the Earl, N OATS L907 OT 
__ While this bill depended in parliament, the Duke executed a deed in 
favour of the Earl, which proceeded upon a recital © of the Earl's con- 
« ſent to the ſale of the (aid eſtate, upon the bill's being paſſed into an 
« actof parliament, and to the application of the price to the payment 
© of all the Duke's juſt and lawful debts, and the ſurplus of the price, 
* if any ſhould be, to pay the ſum of L. 15,000, the portion of Lady 
Jean Scot, for which the Earl granted ſecurity at the Duke's deſire: 
And further recited, © That in conſideration of the premiſes, it had 
“been agreed between them, That the Earl ſhould be ſecured in the 
fee of the Duke's whole lands and eſtate in Scotland, freed of all 
« debts and incumbrances, contracted or charged upon ſaid eſtate, or 
© to be contracted upon the ſame by the Duke in time coming: There. 


” 


es fore the Duke thereby grants and diſpones to the ſaid Earl, and the 


«. heirs of his body, the whole eſtate of Buccleuch, reſerving to the 


„Duke his liferent thereof, &c. : And further, Diſpones and aſ- 


« ſigns to the Earl, all the arrears of rent, Fc. which might be due 
c upon the ſaid eſtate by the vaſſals and tenants at the time of the Duke's 
e deceaſe.” And by a ſeparate deed, of the ſame date, the Duke, up- 


on the like recital as in the other diſpoſition, and moreover reciting, 


That the Earl had granted him a diſcharge of L. 6446 Sterling due by 
him to the Earl, he fold and diſponed to the ſaid Earl, the whole fur- 
niture, plate and china excepted, of whatever kind or denomination, 


in any of his the Duke's houſes in Scotland; and thereby further aſſign- 


ed to the Earl, under the aforeſaid exception of the plate and china, 
the whole perſonal eſtate in Scotland that ſhould belong to the Duke 


at the time of his deceaſe. 


The Earl of Dalkeith died in April 1750, before the ſale of the Engliſh 


eſtate was fully completed, whereby it became neceſſary to obtain ano- 
ther act of parliament for completing the ſale. This act proceeds. up- 
on the recital of the before-mentioned agreement betwixt the Duke and 
the Earl, and of the ſubſequent conveyances above recited by the Duke, 
of his eſtate and arrears, and of the furniture, c. in favour of the 


Earl; and in conſideration thereof, truſtees are named in the act for 


carrying the ſale of the Engliſh eſtate into execution, and for paying 
off the Duke's debts, as had been agreed by the Earl. The eſtate was 
accordingly ſold by the truſtees, and the price applied towards pay- 
ment of the debts of the Duke. „ | 4 
In April 1751, the Duke died; and was ſucceeded by the preſent 
Duke his grandſon, and in his name, being then a pupil, a confirma- 
tion was expede, as executor qua neareſt-in kin, of the arrears of rent 
and feu-duties due to his grandfather, amounting: to L. 9650 : 17 : 5 
Sterling ; and the other perſonal eſtate, being L. 566: 13: 10, including 
plate and china, the value of which amounted to L. 426: 19: 11. 
A proceſs of multiple-poinding was ſoon after brought, at {A Duke's 
inſtance, wherein ſundry perſons were called, who, as creditors of the 
late Duke, claimed preference to the ſubjects which had been con- 
firmed by the preſent Duke, and to the furniture; which laſt, the 
Duke contended, had been ſolemnly delivered to the Earl his father, 


at the time of the aboye-recited ſettlement, | y 
a | | The 


arged the Duke of ſome conſiderable debts 


| 
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The debate in this proceſs was reported to the Court, 1 3th January 
1757, and the Lords then “ found, That the creditors had right to 
« the furniture, notwithſtanding the diſpoſition ; as alſo, That they 
e had right to the arrears, notwithſtanding the diſpoſition and confir- 
« mation; and likewiſe, to the perſonal eſtate in Scotland, notwith- 
e ſtanding the diſpoſition and confirmation; and preferred the credi- 
« tors on theſe ſeveral ſubjects: But found the faculty to burden 
« (i. e. the Buccleuch eſtate with 100,000 merks) was properly and 
« effectually diſcharged.” 3 8 | | 


The Duke reclaimed againſt this interlocutor, and pleaded, That from 
the whole circumſtances of the before - mentioned tranſaction betwixt 
his grandfather and father, it appeared to have been a fair purchaſe 
made by the Earl, for onerous and valuable conſiderations, where he 
gave a great deal more for payment of his father's creditors than the 
_ value of the ſubjects conveyed to him; and therefore that ſuch pur- 
chaſe made from a debtor, was not liable to be challenged by his cre- 
ditors after his death: and that he was entitled to take payment of the 
debts due to himſelf out of the firſt end of the ſubjects confirmed. 

Anſwered for the creditors, The narratives of the deeds before re- 
cited, being inter conjunctos, do not prove further than as they are aſtruct- 
ed. They are held, preſumptione juris, to be colluſive and fictitious : 
and the ſuſpicion which the law juſtly entertains of deeds between a 
father and ſon, when pleaded in bar of lawful creditors, would be 
entirely fruſtrated, if countenance was to be given to private latent 
deeds of this kind. And although the creditors do not mean to inſi- 
nuate, that any actual fraud was thereby deſigned between theſe Noble 
perſons, to the prejudice of the juſt and lawful creditors; yet the law 
can give no faith to the narratives of theſe deeds, when urged as ſuffi- 
cient to ſupport their oneroſity. 2do, From a particular examination 
of the whole circumſtances of the tranſaction between the Duke and 
the Earl, the pretended oneroſity of theſe deeds is diſproved ; and the 
Earl was fully recompenſed for any thing done upon his part by the 
other parts of the ſettlement made by the Duke, without inſiſting on 
theſe conveyances in oppoſition to the juſt claim of lawful creditors, 
whoſe payment was never intended to be thereby obſtructed. And, 
3:10, Thoſe arrears which might be due by the Duke's vaſſals and te- 
nants at his death, and his other perſonal eſtate that might then be- 
long to him, were ſubjects not exiſting at the time of the tranſaction, 
and to which the Earl could have no right during the Duke's life : 
And when the title came to take place upon his death, it could only 
be underſtood deductis debitis, which fell to be a natural burden upon 
theſe arrears, and other perſonal eſtate. - 

With reſpect to the furniture, a ſeparate ground was founded on by 
the Earl, viz. That the tranſmiſſion of it had actually been completed 
by delivery to the Earl. The conveyance, which was put into the re- 
Sitter, refers to particular inventories which were made up and ſign- 
ed, and a receipt granted by the perſqn who got the cuſtody of the fur- 
mture, with an obligation to be accountable to the Earl for the ſame; 
ſo that the property thereof was fully tranſmitted to the Earl for very 
onerous cauſes; and no creditor can have reaſon to ſay, that he truſted 
the Duke upon the faith of his property in that furniture, which he 
was thus denuded of in a fair and open manner. 

Fon oy Anſwered 
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Auſwered for the creditors, Imo, The pretended onerous cauſe ; in 
the narrative of the conveyance, fails here as well as in the other 
deeds. '2d0, This was but a ſimulate delivery, retenta poſſaſione. The 
furniture remained with the Duke at his death, under the cuſtody of 


the Duke's ſervants, who had- formerly the charge of it; and there- 


fore muſt be held, in a queſtion with creditors, as part of the Duke“ s 

HOVE eſtate at his death, 
The Lords altered, and found, with reſpect to the woultholdfur 
„ niture, That the Earl of Dalkeith, and the Duke of Buccleuch 
his ſon, in his right, was pari paſſu preferable with the other 
20 creditors; but adhered to the former interlocutor, with regard 


* to the arrears of rent, and the perſonal eſtate.” Te ee. 
AR. . 3 Clerk, W. 
N 7 air OO gth Fuly 1757. 


ANDREW THOMSON, FACTOR appointed by the LORDS 
upon the eſtate of CRABSTON, 


AGAINST 
JOHN ELDERSON. 
Powers of a Lord's factor to remove tenants. 


Ba. theſe two parties this abſtrac queſtion occurred, Whe- 
ther a factor upon an eſtate, ſequeſtrated on account of a com- 
petition betwixt two claimants, neither of whom are infeft, can re- 
move a tenant who continues to pay the ſame rent that he did to the 
original proprietor ? 

Pleaded for Elderſon, the tenant, As the favour of poſſeſſion i is inlaw 
very great, ſono tenant in poſſeſſion can be removed but by a perſon who 
has a ſtronger right in him, to wit, the property evidenced by an infeft- 
ment. | Beſides, in the law of Scotland, a tack, if clothed with poſſeſ- 
ſion, is a real right; and therefore, added to the favour of poſſeſſion, 
there is likewiſe the favour due to a real right, which nothing but a 
property and a poſſeſſion can remove. Founded on theſe principles, 
the law of Scotland carries the rule, That only a perſon infeft can re- 
move, ſo far, that even an apparent heir cannot remove, although in 


a manner the ſame perſon with his anceſtor, drawing the rents, living 


in the manſion-houſe, and with whom, at the diſtance of three years, 
creditors are in ſafety to contract. 

Any exceptions from the general rule do only tend to ſtrengthen it. 
An adjudger, with a charge againſt the ſuperior, may remove; but 
this is only becauſe a particular ſtatute has made a charge equivalent 
to an infeftment. A liferenter, by the courteſy, or by the terce, may 
remove; but this is only becauſe, by the general conceſſion of our 
law, the continuance of the poſſeſſion in theſe caſes is deemed to 
be a continuation of the p An which the deceaſed huſband or 


wife originally had. A tackſman * remove a ſubtackſman who 
Was 


: 


ay oy eben or 8258T0nR. — @© 


by 
all the powers of a proprietor inf: ent to enable him to manage the eſtat e 


For Thomſon, Garden. For Elderſon, Jo. Dalrymple. 
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- HENRY TROTTER of MOR TONHALL, 


AGAINST $41 
? 8 4 4 44ers £4. F 
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| HDD FFF 
JOHN HUME of NIN 


1 
WELLS, and others. 
| VVV | 
If the proprietor of a ſalmon-fiſhing can eref any thing within bis own 
_ bounds, by which a ſuprrior fiſhing may be burt? 


| H Enry Trotter brought an action againſt Mr Hume of Ninewells, and 
others, %, For aſcertaining the boundaries of his fiſhing on the 
river Tweed; 2dly, For obliging them to remove a gallows and ladder 


viewing the fiſh in the river, and to demoliſh a bridge between the 
north bank of the river, and the eaſt or lower part of that ifland.:: - 
The marches were aſcertained in conſequence of a proof: but with 
reſpec to the gallows and bridge, it was argzed for the defenders, That 
as theſe were erected within the limits of their on property, and were 
of conſiderable uſe to them, they could not be obliged to denioliſh 
them, if it were even true, which was not admitted, that they proved 
hurtful to the purſuer's ſuperior fiſhing; becauſe every man is entitled 
to ule his own property as he pleaſes, provided he does not uſe it in 
æmulationem vicini; and the only miſchief the purſuer ſuffers by the 
gallows is, that the defenders are enabled to ſee the fiſh, and to catch 
them, before they paſs their boundaerrryyhunQXrnnnnc 4d 
Anſwered, The bridge in queſtion is 226 feet long. It is ſupported 
by three ſtone. pillars, and thirteen pillars of wood, by which the 
courſe of the water is greatly interrupted; and the ſalmon frightened 
from coming up that ſtream ;' and by the means of ſpeats or land- 


floods, this channel of the river may, by the obſtruction of this bridge, 
be much filled up, which would lead the ſalmon into the other branch 
ng to a different proprietor, © Beſides, this is à navigable river, 
and therefore an article of public right; - upon which it is not lawful 
| "WY to 


belongi 


erected at the eaſt end of the iſland of Hnnabatt, for the purpoſe of 
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Ne XIII. 
1 erec a private bridge, as is expreſily derided 3 in the Civil law, J + 


F. Be An; bus blog G doidu vo „ Tiga & 

With reſpect to; the gallows and, Ladder dt is a Jorg oe erected eib 
teen feet and a half high, the water near it is ſhallow, and it is im. 
poſſible it ſhould fail to frighten the fiſh, when coming up; and the 
iſland upon which. it is erected is not the ſeparate property of the de- 
fenders, but common to them and the town of Paxton; An he gal- 
lows ſtands within the line of the purſuer's fiſhing. 


„ „The Lords, at firſt, found, That the defenders had 1 no o right to 
erect'a bridge betwixt the banks of the.river and the ſaid iſland; 


38 Laber ordainedi them to,demoliſh the bridge already ęrected by 
1 them there, and diſcharged them from en any bridge hem 
in time coming: but aſſoilzied them from the concluſion of the 
« > ER as to the gallows.” 
: 4 «nll .» by 15 NAA ag 


But upon a reclaiming petition, 
„The Lords aſſoilzied the defenders from the concluſion of the de. 


clarator as to the bridge, and adhered as to the gallows.“ w. J. 
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ASSIGNEE of LADY WEDDERBURN. 
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Ian Wow, with her ſiſter: Label. bad: a 1 of 0 from their 
brother for 5oco merks; but it contained a clauſe, That the 
15 money ſhould be divided betwixt them by Ninian Home, by ſuch 
<. proportions as he ſhould think fit to appoint; NE any writ under his 


hand, etiam in articulo morti m - 
This power of diviſion was never id by 0 Home. At 


his death, one half of _ $0000 merks fell to Jean, bf 1 legal con- 


ſtruction of the bond. 
From the date of 8 blade till ithe 3 of Ninian Hole which 


was twenty years, Jean Home, ho had no fortune except the proſpect 
of this bond, had lived in family with her mother Lady Wedderburn 

After the death of Ninian, Lady Wedderburn claimed ee as due 
by her daughter Jean, for this intermediate Ipace, in "TOO. of her 


kar moron fortanes 195! 065 ei noi 
In an action betwixt Lady Wedderburn's alignee and Fean Home, 


concerning this claim of aliment;:- | 
go The Lords ee hw wh e Wedderburn had no > claim of ali 
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No XIIV. | 0 . 1 0 | . | 20th July 1757: 
- Major WILLIAM ARNOT of ABBOTSHALL, 
AGAINST | : 


Provoſt JOHN CURRIE, and other inhabitants of KIRKCALDY. 


1726 ee of all grain imported and tholin fire and water, does not 
»#) ee ale ee Hs 1 WA 


"HE barony of Kirkcaldy beloated daoiently to the abbacy of Dun- 
Vernliue, and the town of Kirkcaldy was the borough of the ba- 
rony. ü 


ned the lands of Abbot/hall, part of the ſaid barony, to Thomas Scot. 

In 1556, the ſaid George, commendator of Dunfermline, granted a 
fin of the weſt mill of Kirkcaldy, with the aſtricted multures of 
the whole: barony, to George Boſwal, bearing a am of a feu duty 
of 40 bolls of meal, and L. 8 Scots. 

In 1557, the ſame commendator granted, yn an onerous cauſ; an 
| obligation to the ſaid George Boſwal, That neither he nor his ſucceſſors 
' ſhould build, or allow any-mills to be built within the barony, in pre- 
Judice of the thirlage to the weſt mill, ian them ſeems only to have 
extended to the grana creſcentia. 

After the Reformation, King Fames VI. as in n right of the hy, 
granted a charter of confirmation I 58 5, to the ſaid George Baſwal, of 
the above rights. 

In 1598, Queen Anne baten a grant of thas abbacy, did, with con- 
fant of King James VI. her huſband, give a charter to the ſame George 
\Boſwal of the ſaid mill, and aſtricted multures, containing a novoda- 
mus of a new aſtriction or thirlage of the invecta et illata within the 
lordſhip, barony, and borough of Kirkcaldy, in theſe words: 4c 
etiam cum particularibus aſtrictis multuris ſubſequen. omnium 
generum frugum illatarum et invectarum, tam infra integras bondas 
« tot ius et integri noſtri dominii Schyr, ac baroniæ de Kirkaldie, quam 
infra dictum burgum et villam de Kirtaldie, ac ignem et aquam in 
* eiſdem patientium, vulgo tholing fire and water therein, omni tem- 
_ «pore futuro, viz. in uno bato, vulgo lie peck, ex duabus bollis, bra- 


ſina, ac uno bato, vulgo we Pines ex ſex modiis omnium aliarum ge- 


nerum frugum. ?“ 

In 1636, the above grants were ratiſied by charter from King 
e 

In 1644, the town of Kirkcaldy was erected into a royal borough. 

About the ſame time, Sir Andrew: Ram/ay purchaſed the eſtate of 
Abbotſhall, and ſoon after acquired from the heirs of George Boſwa!l 
right to the aforeſaid weſt mill of Kirkcaldy, with the multures. 

In 1775 5, Sir John 4 Arnot MEIN: at a 1 _ both the ſaid 


eſtate. 
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72 DECISIONS OFTHE N*XEIV. 


eſtate and mill; and the proven rent of the latter was no leſs than 


L. 120 Sterling. | 3 
Sundry attempts were made by the inhabitants of Kirkcaldy to evade 
this thirlage, after the erection of the borough into a royal borough ; 
but i: theſe they were generally unſucceſsful, as appears from the de- 
ciſions collected by Lord Stair, t1th December 1678, and'24th Novem- 
ber 1680; and the judgments then given were repeated upon mutual 
declarators brought in 1685, and again in 1726; when it was alſo 
found, That the inhabitants could not uſe ſteel mills, without being 
6 p pp ene aura rel tad VocghabbE 
Provoſt William Currie having lately erected a malting-houſe and 
brewery at the eaſt end of the town of Kirkcaldy, but not within the li- 
mits of the borough or barony, imported his ale made there into the 
town, without paying multure to the weſt mill. Major Arnot, the pro- 
prietor of that mill, brouglit an action for payment of abſtracted mul- 
tures, and damages, againſt Provoſt Currie, and certain inhabitants of 
Kirkcaldy, who ſold or retailed the ale imported from his brewery. 


a 


14 


 Pleaded for the purſuer, imo, The thirlages both of the grang cre- 


ſcentia and the invecta et illata to this mill, were purchaſed by a moſt 
valuable confideration; and for which à high feu- duty is ſtill payable 
ſpecial care was therefore taken to eſtabliſn the ſame in the moſt effectu- 
al manner, and to guard againſt every fraud then foreſeen, whereby 
the ſame might be eluded. Hence the building other mills of any 
kind was reſtrained: and although the like precaution was not uſed 
with reſpect to the importation of ale, or many other frauds afterwards 
attempted, which were not then foreſeen; yet as the abbots had power 
to conſtitute this thirlage, every fraud inconſiſtent with what was ma- 
nifeſtly in the view of parties, by the conſtitution of that thirlage, was 
thereby prohibited, if not in expreſs words, yet by neceſſary implica- 


tion. 2do, If this mill had remained with the convent at this day, the 


convent, as poſſeſſed of the right of barony, cum bruerits, extending 
over the whole town and territory, could have diſcharged the impor- 
tation of ale, agreeable to the deciſion in the caſe of the town of Mu/- 
ſelburgb, which originally belonged to the ſame convent, and where it 
was found, 2 1ſt February 1719, That the magiſtrates of Muſſelbur gb, 
as come in place of the baron, had right to reſtrain the importing 


of ale not brewn within the liberties of the ſaid borough for ſale.“ 


Here every right competent to the baron, neceſſary for maintain- 
ing this thirlage to the effect for which it was conſtituted, was tranſ- 
ferred to the purchaſer ; and therefore the purſuer, as ſtanding in the 

place of the purchaſer, has the ſame right the convent would have had 

to ſtop this fradulent evaſion of the thirlage. 37, The judgments 

formerly given reſpecting other evaſions of this ſame thirlage, and a 

ſimilar deciſion, 11th December 1741, in the caſe of Kelſo, where it was 


found, That in a thirlage'of inve#a et illata, the inhabitants of the 


* thirl could not import and conſume grinded malt, without paying 
*.multure,”” all prove, that devices to elude a thirlage of this kind, 
though not expreſsly prohibited, are not allowed, as being under an 
in . K 
Aunſwered for the defenders; Ino, It matters not what price was paid for 
this mill or thirlage, in a queſtion with the defenders. The feu. duty was 
fixed before the new thirlage of invecta et illata was imppſed. * 
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of all kinds, eſpecially ſo ſevere a one, extended over a royal borough, 


are to be ſtrictly explained, and cannot be made more burdenſome on 
the inhabitants by implication. The words'of the original grant ſhow, 
that only fruges, or grain, brought in to the thirl, was to pay, mul- 
ture; and ale cannot be conſidered as grain, nor as tholing fire and wa. 
ter after it is imported. 2do, Whatever power the convent as barons 
might have had of impoſing a new prohibition, ſuch power is not de- 
yolved upon the purſuer, who has no right to the barony of Kirkcaldy. 


The caſe of Muſſelburgb, therefore, does not apply, as there the juriſ- 


diction of the baron had been expreſsly conveyed. Neither, it is ap- 
prehended, would it now be competent for the baron of Kirkcaldy to 
make ſuch a prohibition, after the erection of the town into a royal 
borough. And, 3tze, The former deciſions, reſpecting this thirlage 


and the thirlage of Kelſo, are not ſimilar, as there the grain was im- 


ported, and to thole fire and water within the thirl, although made 
into malt, and grinded before the importation. Fo eh 
Moreover, it was lately found, in the caſe of the town of Perth, 
that the magiſtrates and council, as having right to the mills and 
aſtricted multures, could not prohibit the importation of ale or beer 
brewed without the liberttes POR B IA 392 


Replied, The town of Perth had no right to the thirlige of invefts 
et illata; neither had its charters given the power of a baron to the 


magiſtrates and council. 


The Lords ſuſtained the defences, and aſſoilzied the defenders 


% from the proceſs.” RO ee AT TR 
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„ or 
JAMES CAMPBELL goldfnith in Edinburgh, 
GEORGE CARRUTHERS tenant in Longhoddom, 


Compenſation upon rents, how it operates againſt a debt due to a tenant. 


N 1718, James Graham ſet a tack of the half of his lands of Long-. 


boddom for twenty-one years, at the rent of 300 merks, to his bro- 
ther Captain William Graham ; who, in 1723, aſſigned the ſame to Wil. 
liam Carrutbers; and, at the date of the aſſignation, Longboddom gave 


an heritable bond to William Carruthers for 4200 merks, payable at 


the term of Whitſunday 1739, when the tack was to expire, with an 
obligement to infeft in an annualrent of 210 merks out of the above 
lands, redeemable at the ſaid term; declaring, © That it ſhould be 
* lawful to Carruthers, to retain the ſaid yearly annualrent of 210 
* merks out of the firſt and readieſt of the {aid tack- duty. This tack 
and heritable bond was thereafter aſſigned to George Carruthers the 
defender, | | 3 
Longboddom's affairs having gone into diſorder, his eſtate 5 

ſold 


23d July 1757 
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Ts: DE CI 810 NS OF 'T HE Nie XLy, 
ſold by truſtees for his ar. in 1732, to Edward Cutler; who 
objected to the ſale on account of incumbrances, and in the mean time 

_ declined to receive payment from the defender of the ſuperplus tack. 
duty over his annualrents. Theſe diſputes continued many years 
with Edward Cutler, and James Campbell, his repreſentative,” At laſt, 
in 1752, Mr Campbell was found liable in payment of the price and 
annualrents; and in the after decreet of ranking of Longboddom's cre- 
ditors, George Carruthers was ranked for the principal ſum of 4200 
merks due to him by the above heritable bond 1718. 
The purchaſer igſiſed, That the ſuperplus of the tack-· duty over the 
annualrents, being a clear liquid debt due by him, ought to be im- 
puted yearly, as they fell due, in extinction of the principal ſum of 
4200 merks, and another perſonal debt due to him by Longboddom. 9 
The Lords, 28th February 1756, found, That the ſuperplus rents 
 * owing by George Carruthers, after deducing the annualrents of 
the debts in his perſon, ought to be n e in extinc- ai 
tion of the faid debts.“ 


ö Pleaded in a i petition for George Carruthers, That by the 
clauſe in the heritable. bond, the tenant was allowed to retain 95 an- 
nualrents out of the tack- duty; 3 but he could not retain the ſuperplus 
rent for payment of the principal ſum, which was not due till the e- 
piry of the tack: And as he could not plead compenſation, or pretend ail 
to retain the rents for payment of his principal ſam, it can as little 
be competent to the heritor or purchaſer to plead it againſt him. 
Compenſation muſt in all caſes be mutual, and competent to both par- 
ties, or neither. The tenant was bound to pay the ſuperplus of his 
rent upon demand, without compenſing or retaining ; and it would 
be unjuſt to make him pay intereſt for ſuch ſums, which he was bound 
to have ready on demand, or to impute them yearly in extinction of 
his heritable bond, which i is equal to making him pay intereſt for the 
ſame, | 

; Anſwered for Janes Campbell, That the clauſe allowing the tenant 

j to retain his rent for payment of the annualrents, would have been 

. implied, though not expreſſed, and cannot infer a paſſing from com- 

penſation quoad ultra: And in all caſes where two debts concur, tho 

j | one of them bears no intereſt, yet compenſation operates retro, ſo as 

| to 9" 4 the intereſt upon the other debt from the time of the con- 

_ courſe, 

„The Lords found, That the ſuperplus rents, Ray deduction of 
“ the annualrents due to the petitioner, can only apply in ex- 
e tinction of the debts in his perſon, as at the date of the decreet 


« * of ranking.” 2 . 
AR, Pringle Lockbart. Alt. Divi Ferguſon. 
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July.2757- COURT OF SESSION. 

war ene ns. 
Mis JEAN HAY, widow of John Cuthbert of Caftlebill, CLAIMANI 
. ̃ ui r 
AGAINST 


\ 


His MAJESTY's, ADVOCATE. 


Whether the production of a deed in a reduction and improbation, and avi- 
fandum-made, interrupts the negative preſcription? If an obligation 
granted to ſubmit the claim upon the deed, be a good interruption ? 


AU Maſter of Lovat, in the year 1642, granted bond to William 
Paterſon for 4000 merks of principal, payable at Whit/unday 164.3. 
William Paterſon aſſigned this bond, in 1647, for a valuable conſi- 


deration, to George Cuthbert of Caſtlebill; who, in 1683, raiſed letters 


of general charge upon the bond againſt Hugh Lord Lovat, grandſon 
of the granter, and thereupon obtained decreet cognitions cauſa ; and 
decreet of adjudication was thereupon led againſt the eſtate of Lovat 
for the accumulate ſum of 15,840 mers. 3 

The Lord Preſtonball, having acquired right to ſundry adjudications 
for very conſiderable ſums affecting the eſtate of Lovat, had expede 
charters under the great ſeal, and was thereupon infeft; and in 1706, 
executed a ſettlement of the eſtate in favour of his only ſon Alexander 
Mackenzie of Fraſerdale, (who had intermarried with Ænilia Lady 
Fraſer, and heireſs of Lovat), in liferent, and in favour of Hugh, 
therein deſigned Maſter of Lovat, his grandſon, in fee, with ample re- 


. ſerved powers to himſelf over that eſtate. 


In 1708, Lord Preſtonball brought a proceſs of reduction and impro- 
bation, and declarator of right, againſt the ſaid Jobn Cuthbert of Ca/tle- 


hill, and ſeveral other creditors who were poſſeſſed of incumbrances 


upon that eſtate; in which compearance being made for Ca/tlehill, he 


produced the original ground of debt, and other deeds relative there- 


to, before mentioned; with which, and the production for the other 
creditors, great aviſandum was made, and on the gth February 1709, 
certification granted contra non produtta ; but with a ſpecial exception 
from the decreet of certification, of the above-mentioned deeds which 
had been produced for Caſtlebill, although no competition or debate 
had * thereupon; nor were there any further proceedings in this 
proceſs. | No et tc 5 5 | 

In 1710, Alexander Mackenzie of Fraſerdale granted his obligation, 
to cauſe Lord Pre/tonball, his father, ſubmit and refer all law-ſuits be- 
tween Caſtlebill and him, and particularly the foreſaid proceſs of re- 
duction and improbation, to the determination of two lawyers there- 
in named; and to cauſe his father implement their decreet-arbitral, 
under a penalty. This obligation was produced, along with a letter, 
dated in November that year, from Caſtlebill, to Mr John Macintoſh ad- 
vocate, with a copy of the foreſaid obligation prefixed, defiring him 


to cauſe get the ſubmiſſion ready for ſigning ; and the ſubmiſſion made 


out in the above terms, but not ſigned, was likewiſe produced. 
Us | ak Upon 
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Upon the forfeiture of the late Lord Lovat, Mrs Jean Hay, relic 


| ſuch, he had brought the above-mentioned proceſs o 


Ne XLVI. 


of Gaftlebill, having right, by progreſs, to the foreſaid bond and ad- 
judication, in 1749 entered her claim upon the forfeited eſtate of 


· 


Lovat for the above-mentioned accumulated ſam of 15,840 merks, 


. . 


and intereſt thereof from Candlemas 1683. 
Objefed by his Majeſty's Advocate, in behalf of the crown, That 
the bond, and adjudication following upon it, were cut off by the 
negative preſcription, more than forty years having elapſed from the 
1683 to the 1749, without any proper document having been taken 
upon the debt. AA date Culs Wits rata Kiel vl 
Anſwered, The preſcription was interrupted by the aforeſaid pro- 
duQion made for Caſflebill in the proceſs of reduction, improbation, 
and declarator of right, in 1706; by the great aviſandum made with 
the writs produced; and by the exception of theſe in the decreet of 
certification; all of which were ſo many judicial documents taken 
upon this debt, and ſufficient to preſerve the ſame from this unfayour. 
able objection of the negative preſcription ; eſpecially when ſupport- 
ed by the after proceedings before mentioned with regard to the ſub- 
miſſion between Fraſerdale and Caſtlebill, which had a ſpecial refer- 
ence to this proceſs of reduction and improbation, and the title-deeds 
therein produced ; and, all together, they afford the cleareſt evidence, 
that this claim was not meant to be abandoned. e 
Replied for the crown, Nothing leſs than an explicit demand by 
ſome judicial ſtep taken againſt the debtor, at the inſtance of the cre- 
ditor, can be deemed an interruption in terms of law. The negative 
preſcription was introduced, not only as a puniſhment to the creditor 
who neglects to follow forth his right in due time, but likewiſe in 
favour of the debtor, that the obligations he may have come under 
may not for ever be kept alive againſt him. In which caſe it very 
often might happen, that a good defence againſt the obligation might 
be loſt by the lapſe of time. So that, in order to interrupt the pre. 
ſcription, it is neceſſary that a legal explicit demand be made by 


the creditor againſt the debtor who is liable in payment of the debt. 


The pretended interruptions founded on by the claimant were only 
made againſt Lord Preftonhall, and his fon Fraſerdale, who were not 


the perſons 7 liable in payment of the debt, being only credi- 


tors poſſeſſed of incumbrances on the eſtate of Lovat ; and as even an 
action brought againſt either of them would not have been ſufficient 
to have interrupted the preſcription, far leſs could any private uni- 
niſhed tranſaction with them have that effect. And, particularly, as 
Fraſerdale, who came under the obligation to ſubmit, was in no ſhape 
liable for the debt, and had only a mere right of liferent upon the 


_ eſtate; ſo he could not burden the ſame to the ſmalleſt extent, nor by 


any gratuitous voluntary act of his could he keep alive againſt the 
eſtate a debt, which otherwiſe would have been extinguiſhed by pre- 
ſcription; and which muſt now be confidered as appearing under 
very ſuſpicious circumſtances againſt the crown, after having lain 

over for near a century, —_ 2 5 ES dee 
Anſwered for the claimant, Lord Preſtonball's charter and infeft- 
ment was ex facie a title of property to the eſtate, which entitled him 
to maintain every action competent to an abſolute proprietor ; and as 
1 reduction; in 


which Caſtlebill's claim muſt have been cut off by the certification, had 
- it 


"46% 
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it not been produced, and excepted. And this charter of Lord Pre/- 
tonball's became afterwards the cardinal title of the eſtate in the per- 
ſon of the late Lord Lovat, in whoſe right the crown is now in poſ- 
ſeſſion. As to Fraſerdale, the ſon, although he was but liferenter of 
the eſtate, yet he was alſo adminiſtrator in law for his ſon, the fiar, 
and thereby had a good title, on their joint account, to clear the eſtate 
of this competing incumbrance, by carrying on the proceſs of reduc- 
tion and improbation; and therefore the compromiſe he made with 
Caſtlebill, in order to ſtay further procedure in that competition, and 
the obligation which he granted to cauſe his father ſubmit the pro- 
ceſs, muſt in law and equity have the ſame effect as if the proceſs had 
gone on, or as if the ſubmiſſion had actually been extended; and muſt 
in every view be available to ſave this debt from the negative pre- 
ſcription. CCC 50 | 
. Obſerved on the Bench, As aviſandum was made in the improbation 
with the deeds in queſtion, this was a production made in judgment, 
and a legal document taken upon the debt. It was entering the liſts 
in the competition, and an ayerment- that the debt did then ſubſiſt, 
and was meant to be maintained. © © [x Fer 
The Lords, upon that original ſtate of the caſe, by two different 
interlocutors, 12th February 1755, and gth March 1756, © ſuſtain- 
*'ed the objection of preſcription; without prejudice to the 
* claimant to recover further documents to prove interruption.” 


— EIS . * =_ 
EP OST os „ ane 


3 P — — _— Pr * Ne — ö — > 
. „ —— — ' 
— CD _ HT ena 


n 2 oe r ads m — — heads — - 
Jie — — re a a > Ic > n . r n — ts - 
ä — * 9 * * - 27 3 
* IS . 388 3 £ 


I'S 
1 
£4 > a 
"8 
1 f 
Fi 
. 
5 * 
0-04 
64.8 
24. 
1 
4 100 Pr 
65 wb 
T6850 
71 K 
428 
; 4 
138.38 

2 
14 [ 
de 
mn 
1 
Rt 
1 
$3 

1 
1 

141 — 
enn 
1 
9 

T3 $2 
N 
1 

4 
$ 
4 k 
* 


But afterwards, upon production of the above- mentioned obliga- 
tion to ſubmit, by Fraſerdale to Caftlebill, in 1710, with the other 
writings relative thereto, - e BI | 

* The Lords ſuſtained the interruptions of the preſcription found- 

ed on, and repelled the objections to the claim.“ 6. c. 


Aa. Lockhart, Ferguſon. Alt. Macgucen, and Crown-Law vers. Clerk, Kirkpatrick. 


No XLVII. 0 1 1 ar 27th Fuly 1757. : 
CREDITORS of JOHN ROBERTSON, 


AGAINST | 
GEORGE and ROBERT UDNIES, and HENRY. PA- 


Goods bein 7 purchaſed by a perſon inſolvent, if the ſale be reducible 2 


bn Robertſon merchant in Forres went to London in November 1752. 
In May 1753, he brought with him a loading of goods from Hol. 
land, which he landed at:'Tarbatneſs in'Ro/5/hire: ' At this time there 
were ſeveral captions iſſued againſt Him at the inſtauce of his credi- 
tors. He did not come to his own houſe at Forres; but went from 
Tarbatne to Gottenburgh, where he took in à cargo, and ſaĩled to Hull. 
At Hull he wrote a letter, dated 28th Fuly 1753, % Henry Patnllo at 
Dunkirk, ordering certain goods to be ſent by the” Wilkiam and Mary 
loop. But this letter was falſely dated, as from London. Wy 
| | Henry 
\ 


9538  _ADECISIONS OF H N. XLII. 


Heu F atullo ſent the goods, and drew bills for L. 601 N 6, as 
the value; payable to George and Robert Udnias at London. Jobi Robert. 
ſon: came to London, and aocepted theſe bills 3: but of the ſamèe date he 
drew bills payable to Job Robertſon junior, his ſon, for the preciſe 
ſame ſum, upon Robert Mackie, his ſon-in-law, to whom he ſent the 
cargo; and ſince that time he has never been heard of, but is ſuppo. 
ſed to have gone to the Wet Indies. 
Several creditors of Jobn Robert ſon uſed arreſtments in the hands of 
Robert Mactie: who brought a proceſs of multiple- poinding. 
Seorge and Robert Udnies, and Henry Patullo, appeared in this pro- 
ceſs, and inſiſted, That as Robert ſon was inſolvent before he commiC. 
foned theſe, goods, and had left his own country to avoid the attach. 
ment of diligence, the commiſſioning the goods was fraudulent; and 
therefore the ſale reducible: and that as they would have been pre- 
ferable to the arreſting creditors if the goods were in medio, they were, 
for the ſame reaſon, entitled to a preference as to the price due by 
Robert Mackie, as come in place of the goods. 

{Tt appeared by the Pr oof, that Rober tſon owed, at the time he Com- 
miſſioned theſe goods, above L. 1800 Sterling; and had no ſubject to 
pay this debt, except a houſe in the town of Forres, and ſome goods 
he carried along with him: That a caption had been taken out againſt 
him in 1752, for L. 237, 12 8.; but the meſſenger had no particular 
orders to execute it. Another caption was taken out in July 1753, 
for L. 200: 6: 6. | 

It was contended for the creditors of Robertſon, That though dili- 
ce had been taken out againſt him ſome time before he retired; 
yet that diligence was never executed; and he continued to appear 
openly : and though he had not been heard of ſince he accepted the 
bills, yet there was reaſon to believe he had gone out upon an adven- 
ture in trade; and his inſolvency could not alone reduce the ſale, 
which was made long before he retired, | + 
It was anſwered, That the bankruptcy in this caſe amounted to the 
requiſites of the act 1696; inſolvency, caption, and abſconding ; but 
that it was not neceſlary to prove all the requiſites of that ftatute. 
The fraud of Robert/on, when he knew himſelf to be inſolvent, and 
was preparing to leave the country, in commiſſioning goods which 
he had no intention to pay, muſt be ſufficient to reduce the ſale. 
And this caſe does not come under the rule followed in the caſe of 
Foſeph Cave's creditors : for here there is convincing evidence of ac- 
tual fraud intended by the bankrupt. rf. 
The creditors of Robertſon inſiſted, 2dly, That ſuppoſing the claim 
would have been well founded for recovering the goods ; yet it is not 
_ equally well founded for recovering the price. In the Civil Law, a rei 
vindicatio was neither competent for the price of goods ſtolen, nor for 
goods bought by money ſtolen, Voet, N 10. & 11. De rei vindicationc. 
And, agreeable to the ſame principles, the court found, aath January 

1672, Boilſtoun contra Robertſon and Fleming, That a merchant having 

employed a woman to buy linen cloth with his money, which ſhe gave 


to her ſervant ; who bought the cloth, and left it with a third party; 
in hoſe hands it was arreſted for her debt; the merchant, who fur- 


nithed the money, had no preferable right to the cloth; but only 2 


perſonal claim againſt the woman to whom he had given his money. 
N el 7 f 20 Born e e e nr 
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Anſwered; It is in ſome meaſure true, that a real action, or rei vin- 
dicatio, affects only the goods themſelves, not the price of the goods, 
after they are ſold and transferred to another. This rule, however, 
applies only to the caſe of bona fide poſſeſſors. If a man buys a horſe 
that was ſtolen from me, I can recover the horſe while in his poſſeſſion; 
but after he has ſold him, I have no action for the price, but muſt 
claim the horſe from the preſent poſſeſſor. But the reverſe holds with 
reſpect to the party who fraudulently deprives the proprietor of his 
goods, or with reſpect to thoſe who are any wiſe acceſſory to the fraud 
againſt them: the proprietor has the ſame action for the price after 
they are ſold, that he had for the goods when they were in their poſ- 
ſeſſion. This diſtinction is explained by Voet, in the paſſage referred 
to; NO 10. The expediency and favour of commerce may require, 
that the ſecond: purchaſer ſhould be ſafe; but theſe conſiderations 
cannot operate in favour of creditors, who can be in no better caſe 
than meiner Me b/C 1. ee 
It is an eſtabliſhed rule, That a proprietor is always preferable to 
the price of his own goods, while in medio, excluſive of the creditors 
of the party who ſold them, and took the documents in his own name; 
gth June 1669, Street contra Hume ; 5th March 1707, Hay contra Hay ; 
December 1751, Lord Stratbnaver contra Macbeath. + | 
The deciſion 24th January 1672, Boilftoun, does not contradict this. 
In that caſe, a perſon had acquired the property of goods in her own 
name, with money belonging to another. This property, it was 
thought, could not be overturned by perſonal latent claims at the in- 
ſtance of third parties. But the ſame reaſon does not hold with re- 
gard to ſums of money and perſonal rights, in which every claim 
againſt the debtor may be found effectual againſt his creditors arreſt- 
ing, without any prejudice to commerce. This diſtinction is explain- 
ed by Lord Stair, lib. 1. tit. 12. { 17.; and confirmed by two late deci- 
fions ; 17th December 1748, Chrifly contra Fairbolms; 6th March 1755, 
Inſurers of the ſhip Martin and Loui/a contra Fobn-George Ofterbie. 
The Lords found, That Henry Patullo is preferable on the price 
“of the goods fold by him to Fobn Robert ſon, ſtill in the hands of 
* Robert Mackie, to the other creditors-arreſters of the ſaid Fobr 
* Robertſon." | | 8 6016 w. J. 


For the arreſters, Montgomery. Alt. Ferguſon. ph 


Ne XLVIIL | l 29th Fuly 1757. 
Mr JOHN MACLEOD, Advocate, === 

NO OI ON 

7 W ILLIA * R OBERTS, 


Va barley-mill may be erefted within a thirlage? | 

HE vaſſals of the barony of Muiraven/ide, belonging in 75 erty to 

1 Mr Macleod, were immemorially aſtricted to the mill of the ba- 
rony, tor all their grain, except bear or barley, peaſe and beans, as to 
a as which 
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which they were exempted by their charters from paying multure 
for ſuch part as they ſhould dels occaſion to ſell, or carry but of the 
barony, upon payment of a certain ſmall feu- duty; ; but they were 
bound “ to carry and grind as much of the grain of bear, peaſe, and 
„ beans; at the ſaid mill, as ſhonld remain Oy EN N 2 ne. 
ce * to 95 for their own E ey blot end off 2 8 


— 


ainſt Roberts, paces fr to Cory the mill taken Lovin * Gealifheld. 

: Pleaded for the purſuer, It is a point eſtabliſhed by repeated deci. 
ſions, particularly the late one of Urgubart againſt Tulloch of Tanna. 
chy, That a corn-mill cannot be erected, upon any pretence, within 
2 thirl of another mill. It is implied in the ſervitude of aſtriction, 
that the proprietor of the lands aſt ricted, as he is bound to grind his 
corns at the mill, ſo he is reſtrained from building a mill on the ſer. 
vient tenement as long as the thirlage ſubſiſts. And accordingly it is 
laid down in the-law-books, That where the heritor of a barony 
thirled to a mill, feus out a part of the barony cum molendinis, he is 
underſtood to diſcharge the aſtriction : but if no ſach clauſe is con- 
tained in the feu, the liberty of building mills does not paſs to the 
vaſſal, Nor is it enough, that the perſon who takes it upon him to 
build a mill within the ſucken of another, offers to find caution, that 
none of the grain thirled ſhall, at any time, be grinded at this new 
mill; as this might open a door to daily frauds, and occaſion a multi- 
plicity of law-ſuits.. And if it would have been unlawful in the defend- 
er to have built a corn-mill on his poſleſſion, to the prejudice of the 
mill of the barony, neither can he be allowed to erect a barley-mill; 
for the difference between the two is very inconſiderable; and no- 
thing is more eaſy than to make the ſame mill anſwer both purpoſes; 
as, in fact, the purſuer's mill, though properly a corn- mill, has fre- 
quently been employed by the vaſſal of the barony for manufacturing 
barley: and the mill now erected by the defender may, by a trifling 
alteration in the machinery, which can be done from time to time 
without the knowledge of the purſuer, be perfectly fitted for grinding 
meal; and therefore this is equally inconſiſtent with the thirlage, as 
if the defender had erected a corn- mill within the barony. 

Beſides, the defender, as well as all the other vaſſals, are expreſsly 
obliged by their charters, to carry what bear they have occafion to 
grind for the uſe of the families to the mill of the barony: and the 
word grind cannot be taken in ſo confined a ſenſe as to mean only the 
manufacturing of bear into meal, but muſt be underſtood to compre- 
hend alſo the making it into barley ; ; otherwiſe an opportunity would 
be given to the vaſſals of eluding the mill of the barony, by carrying 
their bear to other mills, upon pretence of making it into barley. 
Were this to be allowed, it would give occaſion to daily abſtractions; | 
and under pretence of manufaQuring barley, they would carry their 
bear to be grinded at other mills. 

Anſwered for the defender, The mill in queſtion i is no encroachment 
upon the thirl. It is built for the ſingle purpoſe of manufacturing bear 
into barley for the pot, and by its conſtruction cannot grind the 
imalleft quantity. either of ” bear, or e into HET cp without a 
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cher be luddenly nor ſecretly performed, the purſuer, who lives in the 
neighbourhood, cannot fail to be foon acquainted with it. Beſides, the 


defender is willing to find ſufficient ſecurity, that no ſuch alteration 


n 
7 


wall be made, and that he never ſhall grind any grain whatever into 
1j7CCCCͤ 0 o»Wü 0 


** 
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corn into meal; yet as this is only per acctdens, and will be ſufficient- 
ly guarded againſt by the ſecurity hi ch is now offered, the mill 
ought not, upon that account, to be demoliſhed. The manufacturing 
dear into barley has been but lately introduced into this country, 
and deſerves to be encouraged, in place of being cramped by odious 
... TT Pol pies Ppt n,o)7 


carry to the mill of the barony ſuch bear as he has occaſion to grind 


facturing of barley; more eſpecially as it has never hitherto been con- 

ceived that barley was the ſubject of thirlage, or was comprehended 
under any anion, However {evere. 70 TO itn no wooman gh 

«© The Lords found, That a proper barly-mill for grinding French 

« barley may be erected within a thirl; and therefore aſſoilzie 

«from this action, and decern: but in reſpect of the petitioner's 


“ into meal with the mill in queſtion, they ordain him to find 
the ſaid caution under the penalty of L. 100 Sterling.“ w. J. 


S GEORGE/ LOCKHART of CARNWATH, 


AGAINST 


sir ARCHIBALD DENHOLM and WILLIAM TENNENT. 


A e for lint-bolls and barley erected upon lands aſtricted to another 
| m > ; Vow ; : d 


: 2 lands of Crofthill, belonging to Sir Archibald Denbolm and Wil- 
liam Tennent, were thirled to the mill of Cleugb, belonging to 
George Loctbart,“ for all their grindable corns, ſo far as the proprietors 
wor their tenants ſhould happen to grind for their own proper. uſes 
e allenadiyet. CP wo 8 
In 1748, a lint- mill was erected upon the aſtricted lands; and, under 
the ſame roof, was erected another mill, fitted for ſheeling lint-bolls, 
and alſo capable of grinding oats, and, with ſome alteration, barley. 
An action was brought by Mr Lockbart for demoliſhing this mill, as 


contrary tothe aftrifion; 2200 ORR OED IE erat 171 
- Bleaded in defence, 1mo, A mill erected for promoting the trade and 
— X manufactures 
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ion in the machinery. When ſuch alteration 
is artetapted; the purſuer may complain; and as this alteration can nei- 


Even ſuppoſing this mill, by its preſent conſtruction, could grind 


The defender acknowledges, that by his cliarter, he is obliged to 


for his family's uſe: but the word grind can never apply to the manu- 


e offer to ſind caution, that he never ſhall grind any grain whatever 
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making barley, is alſo fit, by a ſmall alteration, for grinding oats in- 


0 infeft. AS I 1345 STEVE: FSR but 4 #; 467 RO os * 421 34 OTC 1 Te, 38 13 cl | d 
1 n Februar 2744; Gordon led an adjudica inn; che he gebt SEE a an 
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manufactures of the country, ad not to be demol; 0 e 
there is a poſſibility that it may be uſed for grinding corn, h e- 


8 is offered. under L. Too penalty, not to grind with. i it any quan- 

tity whatever of grain into meal. For this caſe is different from that 
of a mill built within a thirl, ſolely for the purpoſe of grinding corn. 
2dly, At any rate, the. barley-mill. may coral remain, ſince it re- 

uires a different conſtruction from a corn-mill, and cannot be uſed 
as ſuch without an alteration; eſpecially; as the aſtriction in this 
caſe is of the lighteſt kind, only relating to corns grinded for the pro. 
prietor or his tenants uſe; and therefore does not comprehend 55 
for the uſe of the kitchen. ting 31.147 nog; 

Anſwered, The mill in queſliion; bas already. been very pre ejudicial to 
the thirlage ; and though pretended. to have been built only for lint- 
holls, has really been chiefly uſed for grinding oats. It has been fre. 
quently decided, that a mill cannot be erected within the thirl, though 
caution were offered not to grind aſtricted corns ; Lord Stair, b. 2. 
tit. 7. $2.3 3 28th February 1684, Macdowal contra Maccullach, obſerved 
by Fountainhall ; and 26th December 1752, Urqubart of, Burdſyards, And 
it can make no difference; that this mill is fitted for other purpoſes, as 
well as for grinding oats ; otherwiſe. a Fee, would weren be want- 

ing to erect mills. within a thirl. 

_ 2dly; If the mill in.queſtion were e in ＋ . a manner, that 
it could ſheel barley alone, there might be ſome pretence to defend it; 
though it might be FI in this caſe, if even the making of bar. 
ley fon the uſe of the proprietor; and his tenants, is not comprehended 
under the aſtriction: but this mill, at the ſame time that it is fit for 


1 


to meal; and is therefore directly contrary to the aſtriction. 
« The Lords aſſbilzied the defenders from this action, upon their 
finding caution not to grind meal, flour, or malt, in their mill 


in time coming, under the penalty of L 100 Sterling. W. J. 


Ad. Barnett, Lockbart. | Alt. Wight. {43 1 Cle Kirkpatrick. 
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' CREDITORS of KINMINITY, ee 
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bonn GORDON of CLUNY. +, 
| | 17 84. 
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pon the ad of Fabraary 3 therlaud of Kianinity, FER An 
J ; heritable bond to TB Arft fox L. 3000 Sterling; upon v = 
he was infeft. This debt Aue canreyed to Jobn Gn, h was al 
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rents then due, aml-[2600 of pehulty 


2 
e bn: las gu! 


In Jung 1744, theilands of Kiominicyuere ſequeſtrated, and & factor 


appointed, with the burden of paying to Jobn'Gordowthe annual fents 


of his principal ſumʒ which were regularly paid after the ſequeſtration. 


When the creditors'came to be ranked, Mr Gordon, being the prefer- 
able creditor, claimed the whole ſum in his adjudication, including the 
penalty. 75 N NY JON ek © arte! vat) Poe tha; b "18 17175 
The other oreditors abjected to this; becauſe, in that manner, Mr 
orion would not only receive his principal fur, with the L. 415 of 
intereſt; and the expence of his charter, and intereſt of that expence, 
but alſo L. 600 of penalty, and fourteen years intereſt upon that ſum, 
amounting in all to L. 1020, while at the fame time the other oredi- 
tors would receive no part of therdebtr E e icon 


In point of law, it was argued, That Mr Gordon had no juſt ground 


to lead an adjudication in this caſe, as he was ſecured: for his principal 
ſum and annualrent, and for the expences of his ſeifin; by his heritable 


bond and infeftment, by which his became the preferable ſecurity up- 


on the eſtate; except a ſmall debt to Sir Kenneth Maclenzie; and he might 
have recovered his annualrents from the tenants: ſo that his ad judica- 
tion muſt have been led merely lacri canſa. | 24ly; At any rate, the pe- 
nalty ought to be carried no farther, than ſo far as the adjudger Was 
truly out of pocket by expence laid out, which in this caſe amounted 
only to the expence of his ad judicatiaea‚‚‚k 06D » #7 
Ibhat the end of covenanting penalties, was to ſecure the recovery of 
the debt; when that end is attained, the claim to the penalty vaniſhes. 
And accordingly the court is in uſe to reſtrict penalties to the creditor's 
real expence, even in queſtions with the debtor. In Erg/and too, it is 


uſual to reſtrict double bonds, even after the condition is incurred, to 


the fingle ſum which was lent, with the intereſt and expence. 

That the equitable powers of the court are not taken away by the 
creditor's leading an adjudication. The ſtatute of Alexander II. intro- 
ducing appriſings, orders the debtor's lands to be fold, quou/que fuorit 
creditori ſatigfactum de ſumma principali, cum damnis, expenſis, et intereſſe. 


And the ſtatute 1469, appoints lands to be ſold to the avail of the 


debt, and pay the creditor; or to appriſe the ſaid lands, and aſſign 
the creditor to the avail of the ſaid ſum. “h 


When penalties were afterwards inſerted, in order to anſwer the ex- 
pence of diligence, the court has reſtricted them, when exorbitant; 


zoth November 1680, Earl of 'Panmure contra Durham of Grange; and 


lately, in a queſtion between Sir Hugh Hamilton and Lockhart Wiſeman ; 
though, in both theſe caſes, the objection was made by the debtor him- 
ſelf. And indeed penalties are in general exhauſted by the expence, 
where the debts are ſmall; but the ſame proportion which is rational 
in a ſmall debt, becomes exorbitant ina large one. The exorbitancy 
depends upon the extent of the profit the creditor puts in his pocket, 
— not upon the proportion between the penalty and the principal 
Anſwered, The adjudication was neceſſary, as there were three years 
intereſt due to Mr Gordon; and there were prior inhibitions and adjudi- 
cations upon the eſtate; and as the law then ſtood, he muſt have paid, 
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though the preferable ereditor, a proportion of the expence of 4 rank 
ing and ales ; and beſides, he was entitled by law to adjudge His debt- 
of's eſtate, if he did not get payment of his money. x. 
This objection to the penalty is extremely new; and chere is no in. 
tance where, without any objection to the validity of the diligence, or 
to the proportion of the nm ee A r- to: * ritked 
for it was ever objected to. | 9h enen 
After an adjudication, che lands are not ue Gable, een upon 
payment of the accumulate ſum, with the intereſt due — — it. Poſte- 
rior adjudgers, after year and day, carry nothing but this right of re- 
demption, and the nen and ele of the eſtate * $ not N their 
intereſts. e e 
In tbe call, yoch: FAR 1680; Earl ny Ne this penalty was 
exorbitant, being beyond what was ſtipulated in bonds at that time; 
and in the late caſe Edi Sir Og eee ſeveral 5 were objected 
to the adjudication. (FRO 

By the Civil law, there was no ee ar contbianrbnk# penal. 
ties, as being introduced in order to liquidate the inter. Penalties in 

bonds were introduced for the ſame reaſon: and though in practice 
they are reſtricted to the expence where the debtor only fails in pay- 
ment at the day ; yet if the creditor 1s obliged to adjudge, the penalty 
cannot be reſtricted ; becauſe the creditor is obliged to take land for bis 
money z which is the reaſon given in the act of parliament 1672: and 
in a caſe, zoth June 1737, Watſon of Saughton contra James Baillie, the 
court found, That a ſpecial adjudication could Not be redeomed but 
upon payment of a fifth part more. 

It is difficult, if not impoſſible, to derermitta the 8 which a 
creditor may ſuſtain by being obliged to take land for his money, or 
to wait the event of a ranking and ſale; but it is proper that a general 
rule ſhould be eſtabliſhed; of allowing, in ſuch ks a certain propor- 
tion of the debt in name of Ity. In ſome caſes, this penalty may 
not be equivalent to the creditor's loſs; ; in other caſes it may exceed it; 
but this is of leſs conlequence than to follow'a different rule for each 
particular ea... 

„The Lords found, That Jobn an muſt by ranked for bis whole 

% accumulate ſum, including the penalty; reſerving the reſtriction 
« of the penalty till the making out the ſcheme of diviſion, that 
; +04 the creditors are to draw their 1 en OS © W. J. 


Fo or the creditors, . Alt. Jab Burnett. a. Lord „cn. 
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Aug. 175%. COURT OF. SESSION. | 85 


„„ ²˙ £0. are os 
-..., =. JAMES GORDON of BADENSCOTH, _ 
N eee | 
ALEXANDER HALL, his TENANT. 
Nullities of a tack Jupplicd by the tenant's poſſeſſion. 
e being adqpeſſed 3 heritor, who was ininor at the time, 
| by a former tenant, agreeing to become bound to accept of a 


tack of the ſame farm for thirteen years, and to pay a rent which was 
acknowledged to exceed the old rent in two particulars, vz. eight feet 


of peats, and a ſtone of butter; this was found equivalent, againſt 


the heritor, to a tack, though the letter bore no date; becauſe it was 
proved, by the heritor's declaration, that the date of the letter was five 
years before; and though his curator was not preſent at receiving the 


letter, yet he himſelf became major ſoon after, and received the addi- 


tional rent contained in the letter for four years, during which time, 
as he acknowledged, the tenant poſſeſſed upon no other title than the 
letter.. | | | h . 


Act. en | 


No LII. To 15 190 11th Auguſt 1757. | 
' WALTER STIRLING, merchant in Glaſgow, 
5 0 AGAINST. 
PATRICK NISBET, aides there. 


Inhibition recalled upon a debt not yet payable. 


5 
* 
* 


death of Eliſabeth Murdoch. | 
He afterwards conveyed his whole eſtate to Walter, his only fon, de- 
claring. That Walter, and the ſubjects conveyed to him, ſhould be 
affected with the payment of his juſt debts, and the proviſions made 
in fayour of Janet and the other children.” WRAY 
Patrick Niſbet, after the death of William Stirling, uſed inhibition 
and arreſtments againſt Walter Stirling, for ſecurity of this ſum, which 
was not payable till the death of Eliſabeth Murdoch, an event which 
had not then happened. 5 


Malter applied to the court to have the inhibition recalled, and the 


arreſtments looſed whithout caution L and argued, That this was a debt 


. —þ 


Illiam Stirling granted bond to Fanet his daughter, the wife of 
Patrick Niſbet, for L. 250, to be paid at the firſt term after the 


rr — 2 
* - > - = - 


$f Amer AG Be er Arnot <> Drag 


: 
; 
i 
. 
. 
"x4 
Te. * 
7 
* 
© + 
1 
1947 
1 * 
; 
: 
3 
Wa: £ 
, 
— 
i 
F! 
1 
11 
: 
9 np 
4 
0] 
* 
{> 
n 
U 
10 
* 
4 
. 
181 
1 
in 
Y 
$7 
” 
* 
o 
c 
£ 9 
j 
4 
/ 
; 
: 
. 
df 
7 
1 
[1 
7 
br 
x 
; 
2: 
117 
ES 
TE 
1 
4 
17 
150 
237 
(44 
A; 
155 
1 * 
ao» 
' 
1 
14 
$: 
3B. 
13 
11% 
124% 
11 
5 
| $4 
108 
17406 
[y 
i 
i 
1 
1 
4 8 
* 
14 
1 
& 
JP 
* 
1 
1159 
18 
by. 
[1888 
"5 
1 4 
. 
[ 
4 
18 
; 
1 
$ | 
14 
1 
1 
; 
£ x 
ty b 
I 10 
11 
BT + 
b 1 
? q 
3.7 
135 
1 *. 
of? 
"© 


** 


D 


n 


— — > * 2 * 7 - 
* 4h 5s 5 > a = Led 4 2 > — 
— — Dag —— . ² ³] > Dur bao oc Ca EIS 
es At ns pI er rag _ 

P + ay * $ - yoo * r 4". AY =; H 
EIS 4 = 2 « . 8 * 
. 8 5 + 2 — r —— N 2 

5 2 . STEELE Eves — 

—— - 

Z 


„ 


— Wer. 8 
. Ph —— — 2 g 
„ I BESS ne Wo 


4 — 
. - — 222 5 
8 r — — 22 · 2 SA, > ins, 
o 4 ** 2 0 1 8 
« * 4 7 2 
b Fa . — 

REIN IDA CT IN RT IRON. 
— * 2 TE 2 *, 

= — 2 22 * G4 I 
7 See - n 2 3 — 


ä 
0 J — 


% DECESFONS OF THE wen. 


not yet due; and therefore that no diligence could be taken out upon 
it, unleſs the debtor were vergens ad inoptam 5 which could not be pre. 
tended in this caſe, as Walter's affairs were in a good ſituation: That, 
of old, the diligence of inhibition was not allowed to go out till pro- 
bable evidence was given, that the creditoF had cauſe to apply for it: 
That, in latter times, the diligence had been allowed to paſs in courſe; 
but the court were ſtill in uſe to diſcharge it, upon application made, 
where it appeared to be unneceſſary or malicious. — 
Anſwered, It was in this caſe the intention of William, the father, to 
make the L. 2 5; a real burden upon the eſtate; for it is made a burden 
upon the deed granted to the ſon, though the clauſe is not conceived 
in ſuch a manner as to be effectual for the purpoſe intended; Patrick 
Niſbet had therefore a title to inſiſt upon having it made a real burden, 
agreeable to the father's intention. Walter Stirling has refuſed to do this 
voluntarily; and therefore inhibition becomes à proper ſtep, without 
being obliged to alledge that the debtor is vergens ad imphftlr”. 
«The Lordsrecalled the inhibition, and looſed the arreſtments.” w. ]. 


For Walter Stirling, Forguſon. Alk. Mi, Clerk, Gidfon. 
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Iunbibition refuſed to be recalled. 


N inhibition was executed, againſt Dr Gregory, upon an obligation 
granted by him in favour of Helen Burnet, his brother's relic, by 
which he was bound to infeft her in his third of the lands of Blairtoun 
and Hop/hill, for ſecurity,of her annuity of 600 merks ; but under a 
condition, That if he ſhould happen to ſell theſe lands, ſhe ſhould be 
obliged to renounce her liferent upon his granting her a new ſufficient 
ſecurity. NP E | 
Dr Gregory applied to have the inhibition recalled upon theſe reaſons: - 
That he had an intention to ſell the lands, in order to buy others; and 
therefore her infeftment would only occaſion an embarraſſment and 
additional expencg: That he had offered to infeft her in a fiſhing let 
at L. 85 per annum or to give her the beſt. perſonal ſecurity in Scot- 
land; and the ſituation of his affairs was, not ſuch, as to expoſe her to 
any hazard by the del: J. PPP . 
Anſwered, The intention to ſell the lands was too vague a reaſon for 
delaying the ſecurity. The infeftment in a precarious ſubject, the fiſh- 
ing, was not equivalent; in which ſübject the Doctor was, beſides, 
hound to infeft, his mother fon her annuity ; and as the fiſhing was 2 
fee limited to males, her infeftment in it would require the embarraſſ· 
ment, of truſtees, . She: was not hung to accept of the beſt perſonal ſe 
gurity, which.was not gal to the ſecurity of land. The Doctor was 
es; but he yas bound to make ſuch large one” 
: 5 ons 


in good circumſtances; 


—— 
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- 


petition of-eredators might ariſe. 10 nnen lot 941) 1511119 + | 

- + The Lords refuſed to. recal the inhibition; and found the Doctor 
by % liable in expences.“ en ine An we ton 61205 W. J. b 
3a T4414 V 181001 Fine IR if; 


: E 
. * ©.) : F $ i# 


* 4 i | Fan 
7 0 IJ : 1 * 
Saif - 


+ F 9365: 


9 5 * 4 2 1 > 7 1 : 8 * 1910 d 
« 3 4 4 e- of * 4 y N * 1 4 * 
Alt. Garden. Clerk Home, 

; */ 31 £8) A Th £2 "FP: 

a SI ITY: . l K. * einne 4.57 $04 LAs 
4 Fo * F * 7 F- 

; i TCL & 0 . "x x: #* N. "#4 

Us Po * - 4 , 


: . 
: 4 * 1 
4 
9 x 
8 * = 4 x a 
* 
14 


42 


E 

6; 

„ x * 4 : * > „ 
: N * 19 4 { 4 4 « ; 16 £4 TS: £44 

'1 7 Jo 44#%{ I IVe A I £4 4 $4) „ | * %S . a * 

- , 


: 1 
Weine cn mms dan . x4th November 
FR EI 1 pt x ”* ++ x , 
: 0 4 . 7 *4 a , 


* 
* 


6. 


* 3 8" 
Y # $. . p 
2 1 $ * 1 * 2 
18 7 TN 
K+ 7 * 55 1 


1 A Py N 2 x 
„ / e 
4 5 F 4 * * f $ 1 «4 ”" * S # 4 * . . : * * 1 & * bl © a # " * 
. A — " — 2 f F , 
6 4 : , " ” 17 4 ; ut a4 
6 + 4 42.7 * 2. 2 ? * > : , "4" 0 45 1 1 | q ? ; "Iz ;F 7 
1 . „ N % - N . 5 400 
N ? * ln . * # 5 * * 4 * * * 7 % , 
| £ " | d- . ' Nr. a 1 Mn 
"FP: v 2 ” i L ' 7 0 1 # a A # 14 F $4" » : ; _— $5 - * 4% £3 Fl i. 4 : 1 7 1 4 . 44 * ; [4 11 £ ' 1 
5 4 : #6 # # 3 F# F . 9891 oy 1 * 94 Sg * 4 : 19 $4. 4 1449 i 


„ o . 1 . 
& 1 . * x 4 y "OR 4 7 * ; Pas W 4 * 9 4 * 4 0 . - £ * 1 £ 27 * a. 6 4 * * 9 1 4 i « 7 1 = 
j : Fa # F a * 1 4 G : 5 F + , A o e 4 "4 1 N e 8 . * : ” N N 3 n : i * f 4& # wv ' 4 | [| * all. f * 
- * of ö 4 Fa id > "T5 ; ; 
1 4 a F 340 * & 3 >, : I BR 4 „ r f | & 1 * . * F X a NX wa 11 &* 
* - o 1 n 7 
4 v0 ? 0 1 ** 5 R * : 0 
7 5 ww & % ö g T4 $ 4 FEWVS 1 1 { LEA 4 "FT. N #, ay Ca 
ROBERT MACNAIR, and two other partne the ARRA 
* - „ 3 » * * , ” R * } ” * , 

. N * 0 4 N a | : p25 42% 24 r a N f 3 n EM 

e i F e 19069: 

” F 
F 4 „ : a * 7 2 

P : - * . % 61 2 4 8 * « k "i, v » * ; ; " ö 1 FA 
i * ; : * z x * 4 4 0 % 5 \ 


JVC 


J ee eee e e e e be bee Ve e a . 


1 ” 


| 14 . F8 94 . 0 3405 fr; Sid 6 
It was further agreed, That the trade ſhould be carried on by certain 


rectors, or any general meeting, to compel any partner or ſubſcriber 


<< to pay or contribute any more money to the ſtock than the ſum 
* by him ſubſcribed.” —And by two other clauſes it was ſtipulated, 
„That none of the company's ſtock ſhould be liable to be affected 
with the private debts of any of the parties, or to diligence at the 
« inſtance of any of their creditors, fo as to give the creditors uſing 
« ſuch diligence any other right to the ſubject than the price at which 
< his debtor's ſhare ſhall be ſold for at public roup: That in the event 


« of any partner's ſhare being affected by legal diligence, and in the 
* event of the death of any partner, and more perſons claiming right - 


* to his ſhare than one, or the right of that one affected by diligence, 
it ſhall be in the power of the directors, or general meeting, to ſell 
* the ſhare ſo affected by.diligence, or that ſhall be claimed by more 
* perſons.than one, by public roup; and the company to be only ac- 
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88 DECISIONS OF THE Ni. v. 
Otijecteu for the defenders, mo, All parties having intereſt are not 


called: either the whole partners, or at leaſt the directors, as repreſent - 
ing the whole partners, ought to have been made defenders. 2do, The 


defenders could not be liable in their private fortunes. ' From the con- 
tract it appears, that the preſent was not an ordinary ſociety, but was 
an agreement of a number of gentlemen to carry on a new branch of 
trade, by a certain limited capital, compoſed of diſtinct and equal 
ſhares; that to keep theſe ſhares always ſeparate, they were withdrawn 
from the common rules of ſucceſſion and attachment ; that the ſhares 
were to be under the direction of certain perſons, ſeparate from the 
other funds of the ſubſcribers; and in ſuch a manner, that nothing af. 
fecting them ſhould affect their other funds. Such ſocieties are well 


| known in trading nations, and in them it was never dreamed, that the 


private funds of the partners could be attached for the debts of the 


company. The French are beſt acquainted with, and have derived the 


greateſt advantages from partnerſhips of this kind, of any nation 
in Europe. Savary, in his Parfait Negociant, ſeconde partie, l. 1. c. 1. in 
giving an account of them, called by him, Societez en commandites, ſays, 
p. 24. Les marchands, et autres perſonnes qui feront des ſocietez en 
commandites, doivent bien prendre garde de mettre tous jours cette 
« clauſe dans Pate, Qu' ils ne ſeront tenus a aucune dette de la ſocieté; 
« et qu' en cas de perte, ils ne pourront perdre que juſques a la concur- 
* rence des ſommes qu' ils y auront miſes.”” And, in giving the form 
of ſuch a contract of copartnery, p. 52. the 23d article of the contract 
is expreſſed in theſe words: Toutes les dettes faites et crẽtes, tant par 
la maiſon de Paris, que celle de Lyon, ſeront aux riſques, perils, et 
* fortunes, de la dite ſocietẽ, et ſeront ſupportees SUIVANT LES PARTS 
« ET PORTIONS QUE CHACUN DE NOUS AURA EN IcELLE; ſuivant 
% qu'il ſera dit ci-apres. Neanmoins,—ne ſera tenu à aucune perte 
« que juſques a la concurrence des profits.” 280 

The Lords waved giving judgment on this laſt defence; but 

Aſſdilzied the defenders, in reſpe all parties having intereſt were 


* 


not called into the field.“ ns 


Ast. Tockbart, Alt. J. Dalrymple. 


No Lv. 15th November 1757. 


| Hearing in preſence. 
' YOUNGER CHILDREN of HUGH CAMPBELL, 


a0 41 e 

| 5 :41-6)5 His, LEDESP- SON. | 

* Father cannot, on deatbbed, grant bonds of proviſion to younger children 
Fus. Campbell purchaſed the lands of Penclee, of 600 merks yearly 
1 rent, from his brother Andrew, for 19,600 merks : he paid the 


* 


* 


g * 


n 5 
a 


. 
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price, and received a diſpoſition ʒ but no infeftment followed. This 
purchaſe exhauſted all the fortune he hauuwwwQ .. 
Six months after, Hugh: being upon deathbed, and ſeeing that he 
had no other fund for proviſions to his younger children, cancelled 
the diſpoſition, took an obligation from Andrew to ſell the lands for 
behoof of Hub and his heirs, and granted reaſonable bonds of provi- 
ſion to his younger children, to be paid out of the price of the lands. 
The tutors of the heir having quarrelled this tranſaction on the head 
of deathbed, the Lords, abſtracting from the circumſtances of the 
caſe, ordered a hearing at the bar upon this general point, Whether 
4 man could, upon deathbed, grant rational proviſions to his younger 
children, ſo as to affect the land- eſtate deſcending to the heir? 
Pleaded for the heir, The words of the 'Regiam Majeſtatem, lib. 2. 
cap. 18. intitled, De donationibus terrarum, \ 7. and 9. are, Licet au- 
tem, generaliter, cuilibet liceat de terra ſua rationabilem partem, 
% pro voluntate ſua, cuicunque voluerit, in vita ſua donare; in ex- 
* tremis tamen agenti, hoc nulli hactenus eſt permiſſum.— Unde 
« preſumeretur, quod fi quis in infirmitate poſitus quaſi ad mortem, 


terram ſuam diſtribuere ceeperit ; quod in ſanitate facere noluit, hoc 


9 


4 potiùs ex fervore animi, quam ex mentis deliberatione, eveniret.”. 


And the words of the laws of William the Lion, cap. 13. are, Nullus 


© poteſt, in lecto ægritudinis ſuæ de qua moritur, alienare aliquas 
© terras quas hæreditarie poſſidet, in comitatu vel in burgo; nec 
etiam aliquas terras quas acquiſivit in fanitate ſua; nec alicui dare 
“ aut vendere ab hærede ſuo, nifi forte ere alieno fit oneratus; prop- 
« ter quod, de neceſſitate, ipſum oporteat terras vendere vel impigno- 
% rare; communiter enim dicitur, Quod neceſſitas non habet legem ; 
* ubi heres ejus nec poteſt, nec vult, eum de ſuo debito relevare.” 

Originally it was the law of almoſt all nations, That not man, but 
God only could make an heir ;-and hence it was our moſt ancient law, 
That even in liege pouſtie a man could not diſpoſe of his heritage. Af- 
terwards indeed this came to be altered, and he was allowed to diſ- 


poſe in liege pouſtie; but ſtill he was incapacitated to hurt his heir 


upon deathbed. The principles, therefore, on which the law of 
deathbed is founded are, the remains of the ancient favour to the 
heir, the ſuppoſed incapacity of a dying man to judge aright of ſet- 
tlements, and the danger of dying perſons being teaſed in their laſt 
moments by thoſe around them. = | 


As ſuch is the preciſe rule of the common law, laid down in the Re- 


4 


5 | giam Majeflatem; and of the ſtatute law, laid down in the law of William 


the Lion, and as that rule has not been altered by any ſubſequent 
ſtatute, it is not in the power of the Court of Seſſion to infringe upon 
it. That court is to apply the law, not to make the law. The Court 
of Seſſion has no pretorian powers. The pretor was a magiſtrate, as 
well as a judge, who derived his power immediately from the people, 
and ſueceeded the conſuls in their judicative power; as they again 
ſucceeded the kings in that part of their regal office. This account 
of the origin of the office, gives the reaſon why' the pretor not only 
acted the part of magiſtrate and judge, but of lawgiver, giving out laws 
under the name of edicts, according to which he adminiſtered juſtice. 
The judicial part he committed, in ordinary caſes, to certain judges 
under him, called judices pedanii, * were judges, and nothing more; 

| | 20 ; and 
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and therefore had not the power of executing their own ſentences, 
which were executed by the magiſtrate who named them. Theſe were 
the proper judges known to the Romans; and that part of the trial 
which was carried on before them, was only, in their language, called 
judicium. This was the power of the Roman pretor. On the other 
hand, the judges of the Court of Seſſion are not magiſtrates, but judges, 
having a delegated power from the chief magiſtrate of the country; 
and who himſelf, by our conſtitution, hath not the power of ſuſpend. 
ing or diſpenſing with the laws, much lefs of abrogating them. And 
even the ſentences pronounced by them they cannot execute; but, 
like the ſentences of thoſe judges juſt mentioned among the Romans, 
they are executed in name of the king, or chief magiſtrate, from 
whom the court derives its authority. And although, like thoſe 
judges, the court does not judge under the reſtraint of a formula in 
every particular caſe, yet it has a general formula, namely, the law 
of the country, from which it cannot in any caſe depart. Even the 
Roman pretor, great as his power was, did not take upon him directly 
to abrogate the eſtabliſhed laws; but, on the contrary, treated them 
with the greateſt caution and reſpec, rather eluding, and breaking 
the force of them, by circuits and devices, than directly repealing 
them: nor can any example be given, where the pretor went ſo di- 
realy in oppoſition to the eſtabliſhed law, as it is propoſed the Court 
of Seſſion ſhould do in this caſe. | 1 | 1 
Anſwered for the younger children, The words of the two laws bar 
only gratuitous alienations to the prejudice of the heir, but not ra- 
tional deeds to his prejudice. The chapter of the Regiam Maje/tatem 
founded upon, is intitled expreſsly, De donationibus terrarum but then 
a law founded on utility, and which promotes the common intereſt, 
may be extended beyond the words, to fulfil the purpoſe of the legiſ- 
lature; and the judgment may fall to be pronounced in equity, and 
not in ſtrict law. In this view, the preſent queſtion is, Whether the 
law of deathbed ought to be ſo far extended by a court of equity, as 
to annul a bond of proviſion granted by a man upon deathbed ? 
When the principles of equity are applied, they will be found to 
vary with, the merits of the bonds. That the law of deathbed ought 
to be extended againſt bonds merely gratuitous, ſeems obvious ; for a 
law prohibiting alienation upon deathbed, fo far as prejudicial to the 
heir, could never intend to lay the eſtate open to be ſwallowed up by 
' a gratuitous bond: and indeed, were this permitted, the law of death- 
bed would avail very little. A bond merely voluntary, or-gratuitous, 
granted on deathbed, will not-be preſumed, in terms of the law, to 
be done deliberately, or by good advice: it will be preſumed to be 
either the effect of undue influence upon a man in trouble of mind, 
or of an unjuſt purpoſe, to defraud the heir ; and, in either view, it 


due influence, and as little that it was done to defraud the heir. There 


l 


* 


more than in tlie words, to cut down ſuch a „„ 00072 101 
Thus a bond of proviſion, which is immoderate, and beyond tl. 


has been elicited by undue influence, or muſt have been intended to 
the heir's prejudice: But a moderate bond of proviſion cannot admit 
of either of theſe preſumptions: it has a moſt rational motive; not 
he that provideth not for his family, is worſe than an infidel. 
This doctrine takes off the force of the argument drawn from the 


danger of mens doing irrational deeds when they are incapable of 


judging for themſelves. The authority of the court is aſked to ſup- 
rt rational, and not irrational bonds of proviſion. 

It takes off too the force of the argument drawn from the danger 
of dying perſons being teaſed to execute ſettlements. It will require 
little teaſing, to get a man to grant rational bonds of proviſion to his 
children ; and-it cannot be called undue influence, to aſk a man to do 
what he ought to do. ff! CGH 

It takes off too the force of the argument, That the court have no 


power to ſupport ſuch bonds, even though they thought it right to do 
it. The Court of Seſſion is either a court of ſtrict law, or a court of 


equity. If it 1s the former, it cannot cut down rational bonds of pro- 
viſion ; becauſe, not being gratuitous alienations of land, they are not 
within the ſtrict letter of the law of deathbed : if it is the latter, it 


would appear to be the province of the court, to beat down bonds of 


proviſion when they are exorbitant, and contrary to equity, but to 

{upport them when they are moderate, and according to it, 
„The Lords found, That the father could not grant the proviſions 
. © in queſtion to his younger children upon deathbed.“ ]. p. 


For heir, Fan Alvocatus, Ferguſon. 3 Alt. Jo. Dalrymple, Miller, Lockbart. 
Ne LVI. 5 4 15th November 1757. | 
GEORGE FULLARTON of BARTONHOLM, 
EA GASRS DT: 
CHARLES SCOT of BAVELAW. 


Efect, as to the right of the buſband, of a ſupervenient beritable ſecurity 
or adjudication for a moveable debt due to a wife. | 


llliam Scot of Bavelaw having died in the 1691 without iſſue, the 
_ ſucceſſion of his heritable eſtate devolved upon Charles Scot of 
Bavelaw, his brother; and the right to his executry fell to his, five 
ſiſters; four of whom were married, and one of them, viz. Agnes, to 
Adam Fullarton of Bartonbolm. YE by ITS, 


4 


Charles Scot, ſoon after his brother's death, with conſent, as it would 
ſeem, of his ſiſters, confirmed himſelf executor to his brother; and, 
inter alia, gave up L. 2820 Scots, as the bygone annualrents of two 

| | bonds 
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is not the ſlighteſt foundation in the ſpirit of the law of deathbed, 


circumſtances of the granter, ought to be cut down; becauſe it either 


only humanity and parental affection, but even parental duty; for 
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bonds which had been granted to-William Scot, ſecluding his executors, 

for L. 1000 each, by Richard Lauder of Hatton; and having after. 
wards made up titles, by general ſervice, to theſe two bonds, led an 
adjudication, in 1694, againſt the eſtate of e ter en eee of | 
the accumulated ſum of L. 5524 Scots. DOT einge 2 

In 1695, Charles Scot entered into a ehiitiact with Me fiſters, A 
their reſpective huſbands ; whereby, upon a narrative of his brother 
William's having intended to divide 4000 merks in different propor- 
tions therein named, amongſt him and his ſiſters; which intention 
he was willing to fulfil; he therefore aſſigned and diſponed to his ſaid 
ſiſters certain debts there ſpecified; partly heritable, partly move- 
able; particularly the foreſaid two bonds due by Lauder of Hatton, to 
be divided amongſt them, according to the proportions mentioned i in 

the deed, deducing the expence that might be laid out by him in re- 
covering the ſame. On the other hand, the ſiſters and their huſbands 
renounced, in favour of Charles, all right they might have to the of. 
tice of executry, or to the moveables of William, accepted of the ſaid 
diviſion in lieu thereof, and empowered Charles to proſecute all neceſ- 
ſary diligence for recovery of the above debts; with a proviſo, That 
what further ſhould be recovered, beyond the extent of the 4000 merks, 
ſhould be divided according to the ſame proportions. 

In 1701, Charles Scot diſponed thoſe debts mentioned in the con- 
tract 1695 to Sir Alexander. Brand, Mr Michael Lumiſden, and Adam 
Fullarton, (the huſbands. of his three ſiſters), their heirs and aſſignees, 
to the end they might recover the foreſaid ſums, and divide the ſame 
according to the proportions mentioned. 

Soon after this Charles Scot died, and was ſucceeded by William Scot 
of Bavelato, advocate, his ſon: and heir. 

The truſtees above named, by virtue of hy conveyance from Charles 

| Scot, having taken meaſures with regard to all the debts contained in 

the contract 1695, (excepting the two debts due by Lauder of Hatton), 

in 1708 made a diviſion of the ſums recovered, according to the pro- 
ortions mentioned in the contract 169 5. 

About the year 1720, William Scot, as in right of Charles his father, 
brought an adjudication againſt the Earl of Lauderdale, for payment 
of the foreſaid two bonds due by Lauder of Hatton; and the Earl of 
Lauderdale having propoſed to tranſact this debt, by granting his bond 
of corroboration for the ſame, William Scot, in order to entitle him 
to make the tranſaction, entered into a contract with the ſeveral par- 
ties intereſted in this debt, viz. the repreſentatives of his aunts, and 
particularly Robert Fullarton writer to the ſignet, as factor for William 
Fullarton of Bartonholm, only ſon of the above- named Adam Fullarton 
and Agnes Scot; and from them obtained a commiſſion, empowering 
him to tranſact with the Earl, and accept of the bond of corrobora- 
tion. This contract proceeds upon a recital of the agreement 16953 
and a particular clauſe is added, whereby it is agreed, That the ſum 
for which the Earl was to grant bond,” ſhould be divided into certain 
praportions, agreeable to the rights ariſing from the former contract; 

articularly 7200 eighth parts are declared 10. ppertuin to William F. ullarton 

Bartonbolm, as deriving right, by Progreſs from Agnes Scot bis mother. 
In conſequence of this contra Aland commiſſion, the Earliof Lauder- 
date 8 kis bond of corroboration to thefaid nam got forthe 
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principal fun and annualrents contained in the foreſaid two bonds, 
accumulated into the principal ſum of L. 7638 Scots, payable at the 
term of Whitſunday 1720; and William Scot, upon receiving payment 
of the annualrents due thereon, divided the ſame among the part 
having right, conform to their ſeveral intereſts. | 
The Earl of Lauderdale having failed in payment of this bond, Mil- 


99 


tam Scot proceeded in his adjudication; and, in the 1729, obtained 


a decreet of adjudication againſt the Earl's eſtate for the accumu- 
lated ſum therein mentioned. And thereafter Laurence Scot of Bave- 
law, the ſon and heir of the ſaid William Scot, with concurrence of 
the other parties above mentioned intereſted in this debt, received 
payment of an agreed ſum from the preſent Earl of Lauderdale, in ſa- 
tisfaction of the debt. rol bs. 1 

The ſaid Robert Fullarton writer to the ſignet, as having right by a 
general diſpoſition from William Fullarton of Bartonbolm, brought an 
action againſt the ſaid Laurence Scot of Bavelaw, for payment of Wil- 
liam Fullarton's proportion of the ſums paid by the Earl of Lauderdale; 
and Laurence Scot having brought a multiple-poinding againſt all par- 
ties concerned, pleaded, by way of defence, That this debt due from 
the family of Lauderdale, having been rendered heritable by the adju- 
dication in 1694, led by Charles Scot of Bavelaw, the proportion 
thereof aſſigned to Agnes Scot by the contract 1695, did not fall to 
Adam Fullarton, her huſband, jure mariti, but belonged to herſelf, and 
deſcended to her heirs; and that as no title by ſervice had been made 
up to her by the ſaid William Fullarton her fon, the purſuer's author, 
it now deſcended to Laurence Scot, the defender himſelf, as her heir; 
and that he had right to —4 the ſame. | 

Both parties died during the dependence, and the proceſs was re- 
newed betwixt the purfuer and defender. 3 
Pleaded for the purſuer, imo, The claims competent to Charles Scot's 
ſiſters before the contract 1695, being ſuch as fell to their huſbands 
jure mariti, the nature of them was not altered by the contract 1695, 
which was only intended to make thoſe claims effeQual, and not to al- 
ter or impair the rights of the huſbands; and therefore that Agnes 
Scot's ſhare in that contract belonged to Adam Fullarton her huſband, 
and afterwards to William Fullarton, as executor to his father. 2d, 
That the right veſted 1n Agnes Scot by the contract 1695, to call Charles 
Scot to account for the payments he ſhould recover out of the debts 
mentioned in that contract, was a perſonal and moveable right, and 
not an heritable right; and therefore that that right was veſted in 
William Fullarton her ſon, both by the contract 1720, whereby William 


Scot became bound to pay her ſhare to William Fullarton, and by il. 


ham Fullarton's having been confirmed executor to his mother. 32s, 
That William Scot having, by the contract 1720, become explicitly 
bound to pay this ſhare of the Earl of Lauderdale's debt to William Ful- 
larton, as having right thereto, could not afterwards object to William 
Fullartor's right; and that this objection is as little competent to the 
defender, the heir and repreſentative of Milliam $cot. © 
Anſwered for the defender, The principte upon which the whole of 
the purſuer's argument is built is not well founded, vis. That an ac- 
ceſſory heritable ſecurity taken, or the acquiſition af an heritable 
eſtate made, after marriage, for a TEE due to the wife ſimply, _ 


ies 


Mags 258 + 7 


S IHE, 7 ACE 


cn. ue ISI ITS: 
—— 4 — — 2 
ä 


— So ID mo 
— .. ̃ ͤ nn Pare age, 
— * ee 
— 2 2 
- 2 — > 
— — 
D 1 


— — 


7 


8 — EIT 5 * — rr 2 2 — 2 
K-... — — — 
** 2 * N * — = 


oy 
* 


— 9 


Gs . 
* nne 


M -  DECISIONS/OF/THE N. Ion. 


able, and falling under the huſband's jus mariti, would not exclude 
the huſband's right. For, if a huſpand and wife concur in taking 
an heritable ſecurity for a legacy, or purchaſing in her name an he- 
Titable eſtate, with any debt falling /ub jure mariti, it is clear, that 
the huſband's conſent to convert ſuch debt into an heritable eſtate, 
muſt, in the eye of the law, be held a donation or gift on his part; 
which, though it might be revoked by him, or reduced by his credi- 
tors; yet, if not revoked or reduced, muſt ſtand good, and the heri- 

table right deſcend to the heirs of the wife, and not belong to the ex- 


ecutors of the huſband. | 


Obſerved on the bench, The legacy intended by william Scot to his 


ſiſters in 1691, was plainly the foundation of this claim zcherefore the 
ſhare of each of the fiſters was a ſubject which would fall under the 
Jus mariti, ſeeing the ſecurity granted for it came in place of the lega- 
cy, and muſt be regulated by the ſame rules. And all the future 


tranſactions ſhow, that it was ſo underſtood, particularly the com- 


miſſion to Mr Miiliam Scot in 1720, which was equivalent to an obli- 
gation to pay the proportions there ſettled. Oey | 
On the other hand, it was ob/erved, That by the expreſs terms of 
the contract 1695, there appeared to have been no legal claim for a 
legacy; therefore the ſubjects ought to remain, and be regulated ac- 
cording to their proper nature: That the right to thoſe debts was 
clearly in hereditate jacente of Agnes Scot at her death; and therefore 
could not tranſmit without a ſervice to her; nor could the commiſſion 
in 1720 diſpenſe with the neceſſity of making up proper legal tit les. 
“ The Lords preferred George Fullarton purſuer, to Charles Scot de- 
fender, for the purſuer's proportion of the ſums paid by the 
Earl of Lauderdale to Laurence Scot of Bavelaw; and therefore 
found the ſaid Charles Scot liable for the ſum of L. 217: 7: 
* Sterling, being the purſuer's proportion of the ſaid ſum uplift- 


« ed from the Earl of Lauderdale... dns. Co 
AQ. And. Pringle. Alt. Montgomery. 2 Clerk, Home. 
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WILLIAM DOUGLAS and PATRICE LINDSAY 


( 


merchants in Edinburgh, 
AGAINST. 
ALEXANDER BROWN merchant in Edinburgh. 


| Bill bearing intereſt from the date found null. 

JN the ranking of the creditors of Robert Brown of Whitecroft, Alzx- 
ander Brown produced, as his intereſt, a bill for L. 76: 5: 5 Ster- 

ling, dated in 1725, accepted by the common debtor, pay able at a cer- 
tain day, and bearing in it a ſtipulation of zntere/t from the date. It ap- 

peared to have been taken for the amount of; an account of goods, 

which was diſcharged at the time of the acceptance. Inhibition was 

executed upon this bill in the 1726, and followed by an 9 

| | ras ect 


Wh. 


7 4 


W Ae D r OF SESSION. of 


. if 
— AA ' DIO Its > IS : "Me 
2 — FF 8 nr 
EE IE ne oo 
53 - —_ — > 2 - = 
— 13 — 
— ERS 


Objected by Douglas and Lind/ay, competing creditors, That the ſti- 
pulation of intereſt from the date contained in the bill, renders it 
void and null; becauſe bills are not intended to be ſubſiſting ſecuri- 
ties for ſums lent out upon intereſt, but are conſidered as bags of mo- 
ney paſſing like ſpecie from hand to hand. The law has provided, that 
they ſhall bear intereſt againſt the accepter from the term of payment, 
only in paenam of his' neglect of making payment at the preciſe term, 
and no. intereſt is; ex lege, due upon them, when accepted; between the 
date and the term of payment, as till then the accepter is not in nora. 
Where other ſtipulations are intended, the preciſe form of executing 
and teſting an effectual obligation is directed by ſtatute; and as bills, 
whether foreign or inland, make a ſingular exception from the general 
rule, wiſely calculated to prevent frauds and forgeries, their privilege 
is loſt by any material deviation from the known and eſtabliſhed form 
of bills uſed in this and other countries: and, a fortiori ſhould it be ſo 
in a caſe like this, where a condition is introduced inconſiſtent with 
the very end and intention of bills. | r 
Anſwered for Brown, Imo, The bill in queſtion was accepted for full 
value received ; and it would be very hard to forfeit a lawful onerous 
creditor, on account of a trivial miſtake in drawing the bill. 240, It 
has all the known requiſites of a bill jure gentium; and therefore cannot 
be annulled without the force of a ſtatute. 3770, This addition to the 
bill cannot change it into a writ of another kind, not entitled to the 
privileges of bills; Imo, becauſe there is nothing unlawful in a credi- 
tor's taking intereſt from the date of his ſecurity on a debt then ſub- 
ſiſt ing; nor is ſuch a ſtipulation foreign to the nature of bills, eſpe- 
cially inland ones, which, in general, were only intended to be ſe- 
curities for lent money, or debts; and, 2dly, if it were foreign, it 
could not have the effect by law to vitiate a bill, otherwiſe good, but 
the condition muſt be held pro non adjecta. 4to, Suppoſing this writ 
could not be ſuſtained as a bill entitled to the privileges of the acts 
1681 and 1696; yet it ought to be held as a probative and privileged 
writ, and as ſuch allowed to be a ſufficient document of debt and 
ground of action, in the ſame manner as miſſive letters in re mercato- 
71a, and other privileged writs. And, 5to, It was, for many years be- 
fore and after the date of this bill, the general practice, to draw bills 
with ſuch a condition in them; and ſuch bills were ſuſtained by many 
deciſions fince the 1725, when this bill was drawn: and therefore, 
whatever may be the fate of new bills, this ought, ex æquitate, to be 
ſuſtained, otherwiſe the deciſion muſt have a ſevere retroſpect. 
Replied, I/, The bill's being onerous, cannot ſupport it againſt a le- 
gal objection, eſpecially in a queſtion with creditors equally onerous; 
for were it gratuitous, it would be ſet aſide on that ſingle ground. 
2do, It is not the practice of other nations, to make bills with this 
condition in them. By the French King's ordinance 1673, intereſt on 
bills 1s only due from the date of the proteſt for not-payment, when 
accepted. And the {ame rule is eſtabliſhed by the regulations of Hol. 
land, and the trading cities of Hamburgh, Frankfort, Augſburg, and Leip- 
fic, in Germany, and Bolapna in Italy; which proves, that there intereſt 
could not be exacted or flipulated from the date, in caſe of acceptance. 
The acts 168 f and 1696 only ſupport, bills executed according to the 
cuſtom of nations; and conſequently, by declaring this writ null, the 
364940; court 
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which muſt vitiate the writ, and have the ſame effect as an uſurious 


a valid obligation at common law. Miſſives, in re mercatoria, are held 
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court will not forfeit the creditor of a valid obligation, or aſſume le. 
giſlative powers, but only find, that the writ founded on does not fall 
within the deſcription of what is intended to be privileged by thoſe 
ſtatutes; and is therefore null at common law, as wanting the form 
and ſolemnities of atteſtation requiſite to other obligations by the acts 
1579 and 1681. 3tio, This addition renders it not a proper bill; be. 
cauſe the nature of a bill implies, that the creditor has no uſe for his 
money till the term of payment, ſo that he cannot even be obliged to 
take payment ſooner; and conſequently his exacting intereſt from the 
date is unjuſt, as well as informal. Neither can this clauſe be held 
pro non adjecta, as it is not a ſuperfluous addition, like a ſtipulation 
of intereſt from the term of payment, but an unlawful condition, 


ſtipulation in a common contract or obligation. Inland bills never 
were intended as laſting ſecurities more than foreign ones, but were 
authoriſed by the act 1696, for the benefit of inland commerce, upon 
the ſame footing as foreign bills. 470, If this writ is not a bill, it is 
good for nothing; becauſe it wants all the requiſites for conſtituting 


probative, in reſpect to the practice of nations, and benefit of com- 
merce; and other writs have been privileged from different conſider- 
ations, that do not apply to. ſuch writs as the preſent, which can only 
derive validity, in fo far as authoriſed by ſtatute in exception from 
the common rules of law ; and where they do not come up to the ex- 
act nature of the writs intended to be privileged as bills, they muſt be 
altogether ineffectual. And, '5t0, No evidence appears of its having 
been a general practice to draw bills in this country after this manner. 
It is true, ſome ſuch bills were formerly ſuſtained; but this bill was 
drawn before any of thoſe deciſions; and therefore the dra wer could 
not have relied on them. Beſides, an erroneous practice, when diſco- 
vered, cannot be too ſoon corrected. The deciſions fince the 1738, 
have uniformly ſuſtained the preſent objection; and in doing ſo they 
do not make a new law, having a retroſpect, but only declare what 
is now found to have been originally an intrinſic nullity. 
«© The Lords ſuſtained the objection to the bill, and found the ſame 
« null.“ D. Re 
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Adjudication reftrited, where accumulate ſum blank in the decreet. 


N the ranking of the creditors of Dunjop, it was objected by ſome of 
the creditors, to an adjudication againſt the eſtate of Dunjop pro- 
duced by Anne and Margaret Auchinlects, That though the ſummons of 
adjudication recited: the debts on which adjudication was fought ; yet 
that the accumulate fum was blank in the decreet of adjudic _ 5 
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poſitive clauſe : © With the burden always of my ſaid ſon's payment- 


to my ſon to intromit with, and difpofe of the ſaid moveables diſ- 
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* Fath/ons, The { d in the forthcoming ;' Robert Syn: 
/ Et urn 
 Simſon pita, in the ady6cation, That a diſpofitiot' bm bimorme 
by a bankrüßt, cbuld not ſtop the diligence of creditors, 
Sn made ajſwer upon the common” argument de uſe of in ſup- 
ort of ſuch diſpoſitions. And; 24% That the caſe in hand was more 
favourable than the common caſe of ſuch general diſpoſitions; for that 
it was otily a coſtyeyance of the remaining part of the bankrupts eſtate, 
after the greateſt part of it Had been torn away by diligence; and chat, 
even of it, the diviſion had, before the meeting of the creditors, been 
already fixed by the diligences Which the creditors bad by that time 
uſed, in which thoſe who had diligetices Had only an intereſt, and in 
which Sim/on had no. intereſt, it not being denied, that if the other cre. 
ditors had gone on in their diligetices, Without uſing the truſt-diſpo- 
ſition, there would not have been left any thing for him to have drawn, 
The Lords aflbilzied Robert Sym.” 3. 
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For H, J. Daitymple, Go. Brown, For Sintfon, Arch, Murray, Lockbiirt. 


ISAB EE G OR DON, 
. | fs CEP TL EY 
KATHARINE ROSS. 
. P , Taped ee 
1 Sie 3 eh whereby, 
under other proviſions, he aſſigned and diſponed, to his fon J7obn 


Gordon, part of his moveables, and a wadſet of 10, ooo merks, 3 
Lord Sutherland's eſtate: After which followed theſe words in the diſ- 


“ making to William Gordon, his ſon, and my grandſon, of the ſum of 
« 3000 merks; and with the burden of payment-making to _ Gor- 
e don, my eldeſt grandchild, of the fum'of 1 200 merks; and of payment 
4 to them of the annualrents of the ſaid principal ſums after my 
i deceafe, and termly during the not payment thereof; with full power 


„ poned to them, as fal is; after tny deceafe; and to my ſaid ſon and 
« his hetrs, to charge and purftie för the aid L. 10,000 Srots money 


don the wadſet in 
e Lord 


ar or SESSION: 


Lord Surberlundseltate; ro, in her own ri t, for the 200 merle pro- 
vided tg Her by her gtandfather; 20b, in her brother JF5iam's right, 
to whori! ſhe” was heir, for the 3000 merks tern: to him . br 


grand father. 
To 1/abtÞs claim forthe I 200 me tis, jefied b. . Katharine:Rof That 


8 Ge 
Nov: 1957 


\ Jerfſood to create a real lien upon the fubject diſponed;;-yet.a-diſtinc- 
tion ought to be made betwixt the caſe where; the debt ab ame exiſt- 
ing, the granter only burdens his own ſubject with his own debt, and 
the caſe where; as in the preſent queſtion, the proviſions were by the 
diſpoſition only created debts upon the diſponee. 

cM" The Lords found the proviſion a real burden on the wadſer,” 


ts Iſabut's cla, in her brother's right to the hogs merks, objebted, 
for Katharint, That the ſum, being ſubje& to the grandfather's power 
of reyocatibn, payable only at the firſt term after his death, and inte- 

reſt from thar term, ought to be conſidered upon the ſame footing as a 
bond of proviſion by a father to a child; having an implied condition, 
That if the child predeceaſed the father, or died before the term when 
the proviſion became due, it did not tranſmit to the child's heir. 
Anſwered for Iſabel, This was no bond of proviſion to a child; Wil. 
liam had his own father living to provide for him; butwas a debt crea- 
ted by Alexander upon the ſubject he diſponed; and therefore, like 
other debts, tranſmits to heirs. There is nothing in the circumſtance, 
that it was: ſubject to a power of revocation. The diſpoſition to Fobn 
veſted in him the right immediately. The only eſſect of the power 
of revocation was, that'the right fo veſted might afterwards have: 
been defeated; but that never happened; and therefore it remained 
always veſted, in Jobn, with the burden impoſed upon it. of the debt to 
William, and conſequently to William's heir, though William happened 
to die before the ſum was exi ible. 

„The Lords found, That t conveyance of 3000 merks, in favour 

* of William, was vacated by his e the granter.“ J. D. 


For 1/abel, * Lockbart. For Kethariae, Macintoſh. 


No LXI. e e, 20th November 1757. 
JouN FORDYCGE of GASK, 
AGAINST. 
on nA, of MELDRUM. 
Evidence of forty: billing land rior to the year 1 681. 1. 


IN a as by John Fordyce of Gaſt, a gain bender of Mel. 

drum, and other ffeeholders of Aber doenſbirt, for refuſing to inrol 
Im in the roll of freeholders for that county; the title he founded on 
was a retour in the year 1523, which retour, in anſwer to the firſt head 
of che — vis. „De * 5 berris et aunuis redditibus-quondam 


though burdening clauſes of the nature of this one, are generally un- 
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0 þ terris ws Hallaali, 2 & c. And, | 
In anſwer to the fifth head of the 3 ix. 0 Et quantum ut 


Ad ictæ terræ et annuus redd itus nunc per annum ; 3 et quantum valu- 


e erunt tempore pacis?ꝰ the retour bears, Et quod dictæ terræ et 
“annuus redditus valent nunc, Rerum, duodecim mercas, et va- 
« Juerunt decem tempore pacis. T 

Objected for Urquhart of Meldrum, The act of the 16th of the King 
provides, © That no perſon ſhall be entitled to vote, in reſpect of the 


old extent of his lands holden of the King or Prince, unleſs ſuch 


old extent is proved by a retour of the lands, of a date prior to the 
« 6th September 1681. And, ſecondly, That no diviſion of the old ex- 
tent made ſince the aforeſaid 16th September 1681, or to be made in 
< time coming, by retour, or any other way, is or ſhall be ſuſtained as 
<« {ſufficient evidence of the old extent. But here the retour contains 
not only the lands of Gaft, but alſo an annualrent of one merk out of 
other lands; and there is no room for diviſion ſince the year 1681. 

. Anſwered for Gaſt, All that the law of the 16th of the K ing requires 
is, That it be proved, by a retour prior to the year 1681, that the lands 
on which the title is founded were a forty-ſhilling land of old extent. 
Now, it is triti juris, that annualrents are retoured valere ſeipſum; and 
therefore, deducing the value of the annualrent from the retour, which 


it is abſolutely certain muſt be exactly one merk, there is a proof i in- 


controvertible, that the lands of Gaſt were, of old extent, nine merks; ; 


which is far more than the forty-ſhilling required. 
The Lords found John Fordyce entitled to be inrolled. 3 D. 


; For Fordyce, W. Grant. 7 Fe or Urqubart, Burnett, F. erguſon. 
Ne LXIL, | i CI 23d November 1757. 
x ROBERT BALFOUR of BALBIRNY, and others, 
4 AGAINST 


Mrs ISABEL DOUGLAS of KIRKNESS. 


In the diviſion of a commonty, the poſeffion by part of. a barony, found to 
male, the 1 80 SA the whole N | 


8 4 


&Þ 6 


bee. % —GOURT or SESSION, 701 


adjoining 


Balfour-Ram/ay of Balbirnic, and others, were infeft in lands 
to the bag ef Beglocbty, with a privilege of common paſtu- 


rage in that bog; and they, and all their tenants, bad been in uſe, 
both in old and late times, to paſture; their cattle upon it. 

In a diviſion of this commonty, brought by Robert Balfour-Ram/ay 
and others, againſt Mrs {/abed Douglas, the purſuers in//fed, That Mrs 
Douglas bad right to a ſhare in the diviſion of the commonty, not in 


proportion to her valued rent of the whole barony of Kirkneſs, but in 
proportion to thoſe parts of it which had, for above forty years, been 


in uſe to paſture upon the commontʒ 


Anfewered for Mrs Douglas, it appears from the proof, that, of 
old, the whole farms of the barony poſſeſſed this common, whereby 
their common property in it was eſtabliſhed equally with that of the 
purſuers: and though ſome of the farms, by being incloſed, had no 
occaſion, for many years paſt, to ſend their cattle to the common; 
yet the poſſeſſion that has been had is ſufficient to preſerve the right 
of common property once eftabliſhed in the proprietor of the barony. 

The Lords found, That the defender has right to a ſhare in the 


% diviſion of the commonty, in proportion to her valued rent of 


46 


the whole barony of Kirkneſs,” 1 B. 


FE Ad. Aduocatus, Lockhart. Alt, And. Pringle, F. erguſon. 


No LXIII. . 1 | iſt December 1757. 
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I. 1. Debts acguired by a huſband, affetting his wife's eflate, do not pre- 
ſeribe during the marriage. —2. Preſcription does not run during the 


WILLIAM GORDON writer to the Signet, 
441 7 i 


Major ARTHUR MAITLAND. k 


minority of the perſon for whoſe behoof a right is acquired in truſt. 


CR 


Charles Maitland of Pittricbie, in the year 1700, executed an en- 


tail of his eſtate by procuratory, © in favour of himſelf in life- 
rent, and Charles, his only fon, in fee, and the heirs-male of his body; 
4 which failing, to the other heirs-male of his own body; which fail- 
ing, to the heirs-female of his ſon Charles's body, and the heirs-male 
„of their bodies, the eldeſt daughter or heir- female always ſucceed- 
ing without diviſion; which failing, to Jean Maitland, his own eldeſt 
daughter, and the heirs-male of her body; which failing, to his 
other four daughters ſeriatim, and the heirs-male of their reſpective 


This deed contained no limitati 


on upon Charles the fiar, or the 


 beirs-walez hut the daughters and heirs-female were reſtricted from 


ſelling 


Sir Gharles Mait land 


Or 
9 * 
7 \ 


ar alienating the et 


a. Re 


it with debt above 20,000 


Maitland. was ſucceeded by his ſon Sir Charles the 
died in the ee the year 1704, without iſſue, 
| C 
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whereby the ſucceſſion opened to his eldeſt ſiſter Nun who made up 
titles to the eſtate of Pittricbie, by ſervice to her brother, and infeft- 
ment; and ſoon after intermarried with Baron Maitland ; of which 
marriage there was iſſue one ſon, Charles, and four daughters. 
Sir Charles the younger, during his poſſeſſion, as he was under no 
limitation by the tailzie, had contracted large debts, the principal 
ſums amounting to L. 19,640 Scots, all due by moveable bonds. Theſe 
debts were, by degrees, purchaſed in by the Baron, and aſſignations 
taken to them, either in his on name, or in that of a truſtee; and, in 
the year 1721, a ſhort time before the Baron's death, they were all 
conveyed by him and his truſtee to Dr John Gordon of the fame date 
with which conveyance Lady Pittrichie granted an heritable bond to 
Dr Gordon for the ſum of 20,00 merks, with annualrents from the 
term of Whitſunday 1721, and bearing to be in exerciſe of the powers 
reſerved to her by the tailzie of Pittricbie; Dr Gordon, at the ſame 
time granted his backbond, acknowledging himſelf to be only truſtee 
for the Baron, and obliging himſelf to denude of the heritable bond, 
as well as of the whole other debts, in fayour of the Baron, or any 
other perſon to be named by him. 
Accordingly, by a deed executed in 1721, the Baron nominated his 
only ſon Charles Maitland as the perſon in whoſe favour Dr Gordon was 
to denude, upon his attaining to the age of majority; but with and 
under the burden of certain proviſions therein ſpecified to his four 


” 


daughter s. | | | 
In 1728, Charles Maitland the ſon, executed new bonds of proviſion 
in favour of his two only ſurviving ſiſters, Katharine and Anne ; where- 
by, in lieu of the proviſions formerly ſettled upon them, which were 
8000 merks to Katharine, and 6000' merks to Anne, he became bound 
to pay to his ſaid two ſiſters, at their ſeveral ages of twenty-one, or 
marriage, to Katharine the ſum of 10,000 merks, and to Anne gooo 
merks, with penalty and annualrent after the term; and it was decla- 
red, that theſe ſhould be in full ſatisfaction of the proviſions contained 
in their father's ſettlements 172 1, and of all bairns part of gear or por- 
tion- natural to which they might be entitled through the deceaſe of 
their . dd ĩ OW ME ND 0} SO 
In 1730, Dr Gordon, upon a narrative of the backbond and deed of 
nomination above mentioned, denuded himſelf of the heritable bond, 
as well as of the whole other bonds already mentioned, by a convey- 
ance in favour of Charles Maitland, his heirs and afſignees, 

_ "Upon Lady Pittrichie's death, which happened in October 1746, the 
ſucceſſion devolved: upon her fon Charles; who made up titles, by ſpe- 
cial fervice and infeftment, as heir-male to his mother, without re- 
-peating any of the reſtrictions and limitations which, by the entail 

1700, were impoſed on the heirs- female; and ſoon after he executed 
a new ſettlement of the eſtate, whereby, failing iſſue of his own body, 

he called his ſiſters to the ſucceſſion, in preference to the heirs ap- 
pointed to ſucceed by the deed y4by.,4t Hf onion pooh © 


4 


LY 


+." Upon Charler's death, in the 1751, a competition aroſe bet en Aa. 


 tharine, his eldeſt fiſter, who entèred into poſſeſſion of the lands, and 
Major Arthur Forbes alias Maitland, eldeſt ſon of Margaret Maitland, 
ho was ſecond daughter of old Sir Charles; the Major laying claim 
to the ſucceſſion 'under the deed of ſettlement 1700,” . 
e e * 8 claiming 
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_ dining 18 Virtue of the deed executed by her brother. In this com- 
petition the Major finally prevailed, the Lords having found, © That 
«© Charles could not gratuitouſly alter the deſtination of ſucceſſion in 
t prejudice'of Major Maitland ;*" which decree was affirmed in the 
Houſe of Peers; and the Major, in conſequence thereof, made up titles 
to the eſtate of Pittrichie, in terms of his grandfather's entail. 

The two ſiſters of Charles Maitland being thus excluded from the 
{acceſſion to the eſtate, and reduced to the proviſions made for them 
by their father and brother, aſſigned theſe proviſions in truſt to William 

Gordon writer to the ſignet; who led an adjudication of the heritable 
bond of 20,000 merks, for payment of the original proviſions which, 
by Baron Maitland's deed of nomination, were aſcertained to be paid 
out of that fund; and having likewiſe obtained himſelf confirmed ex- 
ecutor-creditor to Charles Maitland for the 19,000 merks contained in 
Charles's bonds of proviſion to his ſiſters, he gave up in inventory 
the bonds above-mentioned, granted by Sir Charles Maitland younger, 
the rights to which had been purchaſed by Baron Maitland, and after- 
wards conveyed to his ſon Charles, —Upon this title, Mr Gordon brought 
an action againſt Major Maitland, as repreſenting the ſaid deceaſed Sir 
Charles Maitland, concluding for payment of theſe debts, with annual- 
rent from the time of Baron Maitland's death. | 

"Pleaded for the defender, 1mo, The whole of the ſaid debts are lo 
by the negative preſcription, as no action has been brought, or docu- 
ment taken on them, within forty years. | | 
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Anſwered for the purſuer, In the fr/t place, Preſcription could not run 
during the life of Baron Maitland, becauſe, from the time of his mar- 
riage with the heireſs, to his death in the 1721, he was entitled jure 
mariti to the rents of the eſtate; and conſequently was debtor in the 
current annualrents of the debts. Accordingly, theſe annualrents were 

, extinguiſhed in his perſon, by his intromiſſion with the rents; which 
therefore was a proper interruption of the preſcription, juſt as much 
as if the annualrents had been paid to any extraneous creditor. It 
would have been to no purpoſe in him to have brought a proceſs againſt 
his wife; becauſe, by his univerſal intromiſſion with her eſtate, he him- 
ſelf was poſſeſſed af ae rents, out of which the annualrents fell to be 
paid; and therefore he was non valens agere cum adh Neither 
could the preſcription run during the period which intervened between 
the Baron's death and the majority of his ſon Charles, which was not 
till the year 1727; for though the right ſtood at that time in Dr Gor- 
don's perſon, he was but a truſtee for Charles, and preſcription muſt be 
interrupted by the minority of that perſon for whoſe behoof the truſt 
was created, and who has the ſubſtantial right in him. —Lafly , No 
preſcription could run during the poſſeſſion of Charles, after his mo- 
ther's death; that is, from the 1746, when he ſucceeded, to the 1751, 
when he died, becauſe during that time he was both debtor and credi- 
tor in the debts; and it is impoſſible to figure any benefit that he could 
have reaped from bringing an action againſt himſelff. 
© Keptted'for the defender, It appears, that Baron, Maitland did not ap- 
ply his intromiſſions with the rents to the payment of theſe annual- 
rents; for in the year 1721 he concurred with his truſtee in aſſigning 
. the principal ſums, and whole bygone" intereſt, to Dr Gordon; which 
plainly. ſuppoſed, that theſe annnalrents were ſtill unpaid. - And as oo | 
I | the 


— oh 
EE - * 8 v 
. ry e 1 = * 7 
E oC ner Sie 
; mn 5 We 2. — EY 


*f » - V. ＋ "A 5 * vx - PS uo. 


ena 
12 
fr 


— 
— — PL 


San roms 
r 


Cer ts 
an 

—_— 

be he 


Res” or — 
5 $6994,” — 
ca ACS ove OY 
4 1 22 E 
r 
—— 


* * 
x. 7 * 
ET COTE Ine 
YE * 
— Baron 4% 
a4 2 . 
e's 0 * - ws 
2 2 


= 
1% * 
13 
= 
9 
1 
94 
1 


4 f k . ——— — * &- r — x — — — 
Py Grp nt at rH * ö — 1 wwe TITTY 
* W Cn. * — a 1 
2 ESE . eat A er , ning fe Wen 1 — 
cc rr ö 
c In rec Oe es r N hes 
Arn 2 n PP - — 
I 2 


UI 
[ 17 
N 
1 
$4 | 
97 
145 
K 
w a 14 
* 3 
L WT 
} q 
Lf G 
* 1 
10 
a £ 3 
LI Dl 
4 
1 


* 
4 
" 
$3: 
: 1 
$1. 
5 
"1: N 
14 
4 * N 
57 $ 
$ 
© = N 
1 14 
1 
14 
45 
51 
3 4 
2% 
b bl 
1 9-34 
SIA 
I A , 
1 
: 
a en 
: 413; 514 i 
e 
1 5 U 
? TY » 7 . 
7 t N. 
» « 4 
. BY 
; ? 
18 5 { 
. - 7 
4 03 : 
* 1% 4 uy; 
. SF ry 
; 715 :| 
ige. 
ie 
1 1 4 
+1 | * 
N N 
* 75 5 
1 
14 1 
: # is 
: it 24006 
T3 ARS 
44 . 
' 2 #7 
. 14 
1 
IK - 
7 7 
* * 
: Les 'S 1 
nee 
14 1 
1 1 
1 £ REG: 
i \ * 4 
: 4 q5 3 
eee 
/ d | ' 
i q F 
: 1 1 8 1 
i l 
| 6 & © 
8} 3 18 JH 
WF. ö 
e 
4 4 
I Kot 
148 Ai * 
1 EP +4 
1. 4 . 
418 Wy © 5 
' cy q 4. 
19 ; 2 
Kn 
14 14 
1 3 
. 5-408 £ "0 
i C *# 78 
I . 8 
eee 
$17 $ x: 
„ 5 4 
111 
Mies — 
" - - * 4 
„ N g 
1 * 11610 
551 By * 9/ 
. 1 $4 
D221 
4 8.3 YEW 5 
27 * 1 * * 
e 
WHT 1-1 it 
4 BF 3 b 
WH 7 k 
Nee 
n 
419 1 2 
Nr 
| N 148 
1 1 
Aan 1 
inn 
1 . 
1 74 
* F + 
1 
44-4 -: : 2 
n 5 8 
11 175 
1 8 * * 
Fin 
4:5 FILL WI 
3-9 (55 >: * 
. * {ih © 
"$3 v.08 C 
ws THY 
x 1 Bis 
134+ ** 
£3. 
8 16 1 1 
1 
BE? ö 
j 8 
5 4 1 7 
i} 
1 * 
1 
is 1 
Nn 
vis 919: 
14 £ 
un enn 
1 
1 
1 1 
44 * 9 
1 5 
ö 
147 
E 
1 
$3; 4+ 3s 
. 4 
Ws 148 
1 4 bl 
c 4 
: 3 T4 
4,04) 
9 (Ap 
| E 
N 
' i 
9 
i 
N 
W 1 4 
0 1 
n 
N 
5 Re 
ty 2+ 
1 
I; a 
Min | 
Nite. 
> voy 
Fr * 4 : 
bh £ 
k 
- 
x 


104 cls ONS Or TBB NeLaim, 


the fix years of Gharles- Maitland's minority, from the Fear 1921 to 
the year 1725, the ſame could not operate any interruption of the 
preſcription; >ecauſe Dr Gordon ſtood at that time fully veſted; in the 
right to theſe debts, and had the ſole u Ame and therefore his 
minority alone was to be regarded. 
The Lords found the debts e by Bacon Maitland and bis 

« truſtee not \profexibed.” N | 


IL. 4 eredlitar i in debts eckig an dae Patty e as belr of 
entail in that youre the debts are not - gs confuſſone. 


The defender pleaded, nds, That the whole of theſe dobes; e 
and intereſt, were extingu jbed confufione by Charles Maitland's ſacceſſion 
to the eſtate, by which he became both debtor and creditor in the 
debts. The extinction of debts confuſione, where the creditor ſucceeds 
to the debtor, or the debtor to the creditor, is an acknowledged prin. 
ciple of the law of Scotland, as well as of the Roman law. In the preſent 
caſe, the debts'acquired by Charles were his abſolute property, deſcend- 
ible to his heirs and aſſignees whatſoever, without any limitation: and 
as Charles would have been perſonally liable for theſe, had they be- 

longed to any third party, as heir in the eſtate of Putricbie, and there- 
by repreſenting his mother, who was in like manner univerſally liable 
to the debts of her brother Sir Charles the younger, there was an ab- 
ſolute extinction of theſe debts in the perſon of Charles confuſione. 
Anſwered for the purſuer, By the Roman la w, there was only one kind 
of heir who —— the defunct univerſally; and therefore all obli- 
gations were neceſſarily extinguiſhed confufione, wherever the creditor 
or debtor facceeded as heir to each other. But it is quite otherwiſe 
by the law of Scotland. A fervice qua heir of tailzie in a particular fub- 
je is not an univerſal repreſentation, ſo as to extinguiſh debts which 
were due by the defunct to the heir of tailzie before his ſucceſſion. In 
like manner, where an heir of entail purchaſes in debts affeQing a tail- 
zied eftate, and takes aſlignattons, either in his own name, or that of 
a truſtee, ſuch purchaſe does not operate an extinction of the debt: on 
the contrary, the debts ſo purehaſed are confidered as a ſeparate eſtate, 
affectable by creditors, and in the abſolute power of that heir by whom 
the purchaſe was made. In the preſent caſe, the debts conveyed to 
Charles Maitland belonged to him and his heirs whatſoever; whereas 
the eſtate of Pittriobie was limited to the particular heirs of entail; 
and as the defender has aſſerted his right to that eſtate as heir fabſti- 
tute under the entail, he muſt pay the debts affecting it. 
Ke The Lords found, Thar the ſaid debts were not extinguiſhed con- 
. fuſpone, 17 e ane Wer N to che N of Pit. 
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II. WA a/ ö ne to etal Jul; being fed by the executors 
| of the former btir,' may plead retention againſt them for debts, of wo 
the d hand was bund bo rellout the ofate 5 Dur cant pins again 
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and alleged, That the bonds of provifiun for 190 merk * w 
arles 


ben e COURT OF SESSION —@ toy 


barks to his fiſtets, were gratuitous; in ſo far as they exceeded the pro- 
— ſettled; upon them by. their father; and conſequently 


were reducible by the defender, who was a creditor upon Charles's exe- 
cutry, for relief of the debts, which he had wilfully brought upon the 
entailed eſtate, by neglecting to repeat the prohibitions and irritant 
claufes in the titles made up by him: That, beſides, theſe bonds bore 


no clauſe diſpenſing with the not-delivery ; and unleſs it were proved, 


that they were delivered by Charles during his lifetime, they muſt be 
good for nothing. And further, ſuppoſing them both to be onerous, 
and to have been properly delivered, the defender is nevertheleſs en- 

for relief of Charles's debts, to plead compenſation 
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wood have been table th pay theſe proyiſions, ſuppofing Cbarler had 
left no ſeparate eſtate of his own; and much more muſt he be liable in 
this action, which proceeds upon a confirmation of bonds due to 
Charles Maitland himſelf, which the defender is liable to Fay, as re- 
prelenting Sir Charles Maitland, the debtor in theſe bonds. 

«© The Lords repelled the objection made to the delivery öf che 
* bonds of proviſion by Mr Charles Maitland to his fifters, being 
the title of the confirmation; and found, That the bonds being 

in fatisfaction of former bonds of proviſion, and in full of 
their legitim, are preſumed to have been delivered of the dates, 

* unleſs the contrary is proved: Found, That the faid bonds of 

hy  provifion were onerous to their full extent: Repelled the de. 
l Fence of retention and relief, in fo far as regards the ſaid bonds 
ane proviſion ; but found, That after payment of What is due to 

„ Mrs Katharine and Anne "Maitlands on their bonds of proviſion, 
ce git" of the ſums confirmed, Major Maitland is entitled to re- 

ph ce « cenition and relief out ot the remainder of the ſums 825 
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affecting the eftate during his poſſeſſion. . "e. þ ſervice as beir-male in 
| "Bar upon 4 deed of entail, . e 125 ee late, | 


does wu infer an univerſal paſſroe ve title? „ i 


_ the defender: (pleaded, That no claim could lie agninſ him for 
the annunlrentt of the debis contracted by young Sir Charles : For, as 
the purſuer had pleaded the extinction of theſe during the incumbency 
of Baron Maitland; by his intromiſſion with the rents, while he was, 
at the ſame time, debtor in theanifuaſrents;' and as this would equally 
apply to the years of 'Charles's poſſeſſion after his mother's death; ſo 

purſuer could have as little claim to the arnoalrents of the inter- 
venite years between Baron Maitland's' death in the 172 7, and the 

Lady Pittrichie*s death in the 174735 during which time the Lady 

Pittrichie, as poſſeſſor of the entailed eſtate, was bound to keep down 
the current annualrents: and as Charles, her ſon, the creditor in theſe 

annualrents, did univerſally repreſem his mother, both by his ſervice 

to her under tlie general character of heirimale,” and by eng 
with her moveable effects; therefore theſe ammualrents were likewiſe 
extingmthed conf uſrone: in the 1 of Charles, and could not again be 
_ reared up ag a debt againſt the tailzied eſtate. The words of the re- 
tour of Charler's ſervice to his mother, ſhew, that he intended to re- 
preſent her univerſally; for, after reciting: the charter under which 

Jean Maitland, Lady Pislricbie, died Taft veſt and ſeiſed in the lands, 

with the ſubſtitutions therein contained, but without any of the pro- 

hibitions or irritancies, the jury find * Quod Magiſter Carolus Mait- 
land eſt legitimus et propinquior heres maſcutus dict. quond. Magiſtrz 

Jeane Maitland = Pittrichie, un matris, in integris terris, &c.; 

et. quod eſt legitimæ tits c. oF ds 

The uſer A That tlie Fantl ente incurred ting Lady 
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PittHebit's p poſſeſſion, were fill a fübfiſting debt againſt the defender. 
For: in the bo place, as the tällzie in queſtion contained no clauſe ob- 


yd Ho current aomalrents, it was 
doubted, 


I 6 


by gg & the Teveral "heirs to "__ 


k * 
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doubted, how far the ſame could be ſupplied by implication. An heir 
of tailzie4#s not in the ſame caſe with a liferenter, who has only right 
to the free rents of the eſtate, and is under an implied obligation to 
'rranſmit the eſtate to his ſucceſſors 'in as good condition as he finds 
it: àn heir ef tailzie is to be conſidered in every reſpect as an abſo- 
lite proprietor; unleſs in ſo far as he is expreſsly limited by the deed 
of entail. Secondly; Charles Maitland did not repreſent his mother, 
otherwiſe than qua heir of tailzie ; and therefore, ſuppoſing it true, 
that ſhe was under an implied obligation to keep down the annual- 
remts during her poſſeſſion, yet that will not affect Charles, nor his 
ſiſters, who do not reprefent her. Garles's ſervice was intended for 
no other purpoſe, but to veſt in him the tailzied eſtate as heir of tail- 
zie; and the form of the fervice was in every reſpect proper and ha- 
bile for that purpoſe. It ſets forth the tailzie under which Mrs Fear 
' Maitland died aſt veſt and ſei ſed in the lands; it ſets forth the fub- 
ſtitution of the tailzie by which the ſucceſſion devolved upon her 
neareſt heir-male; and the jury find; that Mr Charles Maitland, the 
claimant, was her neareſt heir-male in the tailzied lands. If it had 
added, virtute prirdictæ carte; there could not have been a queſtion : 
but this adjection was abſolutely unneceſſary; becaufe the anſwer of 
the jury cannot poſſibly refer to any other title of ſucceſſion in Charles 
but the tailzie, under which alone he claimed to be ſerved, which he 


produced before the jury to inſtruct that claim, and which they again 


narrate in the ſervice, as the foundation of their verdict; therefore it 

was, to all intents and purpoſes, a proper ſervice of Charles Maitland, 
as heir to his mother, under the tailzie; and muſt infer a repreſenta- 

tion of his mother in the tailzie, but cannot infer an univerſal paſſive 
title againſt him, as heir-male of his mother. ee LL 
„The Lords found, That the deceaſed Lady Pittricbie, the heir of 
mY its tailzie, was bound, during her poſſeſſion of the eſtate, to have 
0 ee 


14 


ept down the growing intereſt on theſe bonds incurred du- 


* 


5 ring her poſſeſſion: but as ſhe failed to keep down theſe grow- 


AI * ing antualrents; found, That her fon Charles Maitland his ha- 


l ving ſerved himſelf heir-male in ſpecial to her in the ſaid eſtate 
of Pittricbie, by virtue of the deſtination contained in the tail- 
© © S1E, des Not — — him in payment of the annualrents that 
b became due on thefe bonds during his mother's poſſeſſion; in 

 * reſpect it is not alleged, that he took any other eſtate beſides 


re tailzied eſtate, by virtue of the ſaid ſervice: but found it 


relevant to the defender to prove, that Charles intromitted with 
the effects of his mother after her death, other than the tail - 
e zied eftate; and found ſuch intromiflion relevant to reſtrict the 
s claim to the extent of ſuch intromiſſions; and allowed the de- 
1 fender a proof thereof, Sc. Found no annualrents due on 
_._ theſe bonds during the time that Mr Charles Maitland, as heir- 
male and of tailzie, poſſeſſed the eſtate of Pittyichie, being from 
 *'Offober 1746 to February 1751 years; and found annualrents 
due on the ſaid bonds ont the month of February 1751, du- 
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death, in prejudice of the defender, the heir of the inveſtiture; and 
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of no ſingular title made directly to herſelf, ſhe could take it up no 
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| 4 0 Og” q | & 
. A beende alimenting | bis k * un: to retention out ref the e annual 
rents of their n 5 Hi $5 | 


\ A i 


Fro, The defender pleaded, That no ended Was 1 to che la- 
dies upon their bond of proviſion during the time that they lived in 
family with their brother, 1 were e by him: nam debitor non 
preſumitur donate. | 

Anſwered, They were of — oſs to \ their brother i in the manage. 
ment of his family; z and as they were both of age during this period, 
and no bargain was made concerning their aliment, nor any evidence 
that their brother ever intended to demand any allowance for their 
aliment, theſe circumſtances, together with the nearneſs of their re. 
lation, afford a preſumption in law, that no aliment was ever intend- 
ed to be demanded by their brother; 6th June 1676, Rg. Febru- 
ary 1731, Creditors of Cuningbam. 

bo F ound, That after the Lady Pittrichie s death, and. þ <0 the 

A time the young ladies ſtaid in family with Mr Charſjes Mait- 

4 land, their brother, which was from October 1746 years to Fe. 

20 bruary 1751 years, their aliment in. Charles Maitland's family, 
and any furniſhings for clothes, Cc. during that time, falls to 
„be deduced from the annualrents of their bond; and they mo- 
« dify the ſaid aliment and furniſhings, during that time, to two- 
* thirds of the current annualrents of their reſpective proviſions 
during the period al e e 5 1 e his mother $ 


* deceaſe.“ a 1 . 1 
| Bona, fide FI, 78 ö 


tb, The defender pleaded; an Ben of the purſuer” s claim upon 
account of the intromiſſion of Mrs. Katharine Maitland with the rents of 
the eſtate of Pittrichie for two years and a half after her brother's 


BB. 


which intromiſſion ought to be imputed ke e in payment of her 
bond of proviſion. 

Anſwered for the a, Mrs Katharine 8 4 to the eſtate, founded 
upon the diſpoſition by her brother Charles in her favour, though in the 
event found ineffectual, muſt be admitted to have been ſuch a colour- 
able title, as to found her in a bona fide poſſeſſion of the eſtate, till her 
title was ſet aſide; and therefore the rents were bona fide-percepti et 
conſumpti. She admits, that during her poſſeſſion, ſhe is chargeable 
with the annualrents of her own and her ſiſter's bond of proviſion, as 
a natural burden upon her poſſeſſion; but her intromiſſion with the 
rents, which ſhe uplifted and 88 as the yearly income of her eſtate, 
ought not to impute in extinction of the principal ſum due by her 
bond of proviſion; otherwiſe her caſe will be much worſe than if ſhe 
had never had any pretenſions to her brother's ſucceſſion; and this 
bona fides of hers muſt, as in all other doubtful caſes, remain till the 
is interpelled by a definitive ſentence againſt her 

Replied for the defender, That as Katharine's poſſeſſion was in virtue 


otherwiſe ans as heir to her brother, — only called by the ſettle- 
7 | ment, 


a TT a 7 N 3 


* 
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| ment, failing Charles, and the iſſue of his body. This required a ſer- 


| vice to him, and if, without ſuch, ſhe eee that was behav- 


ing as heir to him, and muſt ſubject her to his debts ; ; at leaſt her in- 

tramiſſions mult, go to the extinction. of any claims, ſhe had againſt 
65 to the extent t jereof; and no bona Ades can be pleaded, in theſe 
circumſtances, to protect ber from accounting for the ſame.— At leaſt, 


in the next place, her bona fides can protect her no longer than to the 


commencement of the proceſs. The rule of law is, That a poſſeſſor, 

upon whatever title, is liable to account for the fruits, and reſtore 
them to the true owner from the time the controyerſy is begun; for 
after that time all poſſeſſors are equal. Nor will it make any differ- 
ence, that the point is more or leſs diſputable, provided the competi- 
tor does not prevail upon ſome new fact or writ chat was not known 
in the beginning of the ſuit. 

Tyiplicd for the purſuer, A ſervice was only nocelihey to veſt the fou- 
dal right of the eſtate in Katharine -. but as the attained the' poſſeſſion 
upon a title clearly in her favour, and which ſhe could have comple- 
ted at pleaſure, this was ſufficient to found her in a bona fide poſſeſſion; 
otherwiſe no apparent heir wh0 continues the poſſeſſion of his prede- 


ceſſor's eſtate, would be entitled to plead a bona fide poſſeſſion. Nor 


can her poſſeſſion under her brother's deed be e into a beha- 
viour as heir. If indeed that diſpoſition had ſtood,” ſhe would have 
been her brother's heir, and as ſuch liable for his debts; ; but as the diſ- 
poſition was ſet aſide, conſequently her- behaviour as heir under that 
deed did alſo ceaſe, and can no longer be a paſſive title againſt her. — 
With regard to the duration of bona fides, the only general rule laid 
down by lawyers 1s, That it muſt depend upon the nature and circum- 

ſtances, both of the poſſeſſor's title, and of the title of his competitor. 
Lord Stair, b. 2. tit. 1. 5 24. ſays, In ſome caſes a citation and pro- 
« duction of another, evidently preferable title, is ſufficient when the 


<« poſſeſſor hath no probable title; but where he hath a doubrfu title, 


% mala fides is only induced by litiſcontęſtation, or by ſentence.” — The 


preſent caſe muſt be allowed to have been a very doubtful one; and | 


chen bona fides muſt be ſuſtained uſque ad ſententiam. 
hh The Lords found, That the rents of the eſtate of Pittricbie, Hom 
*« Charles Maitland's death, to the 13th July 1753, being the date 
*«« of the firſt interlocutor of this court, in the defender's proceſs 


for the eſtate, were bona fide percepti et conſumpti by Mrs Katha- 


** rine Maitland; and that ſhe is not accountable therefor : but 
found, That during her poſſeſſion ſhe is Chargeable with the 
LE annualrents on the bonds purſued for.” Sh + Wi. s. 


Ad. Milleny G. Brown, Ferguſon. | Alt. Burnett, A. Pringle, Lockbart, 
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pen Fi her, when at New Yr: 570, having ee ee a quantity of 
broad cloths from Jobn and Robert Elams of Leeds; and they hay- 
ing informed his father, James Fiſber of Inverary, thereof; James, in 
anſwer to their letter, wrote them, That he would ſtand good for 
the price, upon twelve months credit from the time of ſhipping the 
« goods, in caſe his ſon failed in his circumſtances.” | 

Upon this (pes, Meſſ. Elams furniſhed the does, x which arrived at 


| New York. 


When the price of the W fell due, which was in a year, Meſſ. 
Eloms wrote {ſeveral letters to Adam Fi iber for payment; but had no 
anſwer. When they inquired for his funds in Britain, they found he 
had none there; and there appeared on record ſome arreſtments and 
hornings againſt him, ſubſequent to the furniſhing. Upon this they 
brought a uit. againſt, ys ip on the furniſhing, and againſt James on 


the above letter; in which decreet went in abſence againſt Adam. 


But James. s defence was, That though Adam had: no effects in Britain, 
it was incumbent on Meſſ. Elamt to purſue, Adam in America; and un- 
til they ſhowed, that they could not recover payment : from him there, 
they could not come upon James. 

Anſwered, Where a creditor has a cautioner for his debt in i Britain, 
there is no neceſſity for bim to diſcuſs the PrinGipal, debtor, Een. in 
Britain... ON ag 

© The Lords found James Fiſher liable for the Fahey” > Js Do 
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JOHN HAMILTON. 
AGAINST 
THOMAS HAMIL TON. 


Action ſuſtained on a bill after the elapſe of reenty-on years. 


bn "Hamilton purſued T; homas Hamilton for payment-of a bill of 


L. r 5s accepted by him, and ny on demand to the 45 * 


Dec. 1% %  GOURT: OF SESSION. 1117 


The ſuit was brought twenty-one years after the term of payment of 
the bifl. Joln Hamilton did not allege, he had ever made a demand 
for payment before. (Thomas Hamilton all the time had been in eaſy 


Thomas ; but he ſaid, That in the clearance of accounts between them, 
he had neglected to take it up, and pleaded preſcription againſt the bill. 
The circumſtances brought by the parties, the one to ſhow that it was 
a real, and the other that it was not a real debt, did not afford ſolid 
preſumꝑt ion om eicher ſide. --- ĩð· 
The Lords found, That action lay on the bill, notwithſtanding 


: 2 9 | 
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© KATHARINE CRAIG, 
03 AGAINST , a Pas 7 
WILLIAM LINDSAY, and. others. 


A deed inter vivos, made by a minor witbout conſent of his curators, 


Ohn Craig, at his death, left a ſon, William, and a daughter, Katha- 
rine, both infants. To Pilliam he gave his land, worth about 
400 merks yearly, and a general diſpoſition to his moveable ſubjects, 
worth 600 merks, with the burden of debts. To Katharine he gave a 
bond of proviſion of 3600 merks, which was a debt upon her brother. 

William Lindſay, and three others, tutors to Milliam Craig, during 
William's minority ſaved out of the rents of the eſtate 2200 merks, 
and lent it out upon moveable bonds. A few months before his ma- 
jority, they prevailed upon him to grant to themſelves, and to eight 
others their relations, a deed, whereby“ he bound and obliged him, 
his heirs and executors, c. thankfully to content and pay, upon 
the firſt term after his deceaſe, to the perſons therein named, the 
ſeveral ſums therein expreſſed, with annualrent from and after the 
term of payment: And for the more ſure payment of theſe reſpec- 
tive ſums; he thereby conſt ituted and appointed them his lawful ceſ- 
ſioners and aſſignees, in and to the particular debts and ſums. of 
money therein mentioned.“ And by an after clauſe in the ſame 
deed, he diſponed and aſſigned to the ſame perſons his whole bona 
* mobilia, body- clothes, &c. with power to them, immediately after 
his deceaſe, to intromit with and diſpoſe upon the premiſes.“ The 
ſums contained in this obligation exhauſted the Whole moveable ſub- 
jects of Milliam; and the bonds aſſigned in ſecurity of that obligation, 
were the bonds Which had been taken by the tutors for the ſayings of 
the eſtate. This deed contained a power of revocation. William died 
ſoon after, andibefore:majority.* cw dion 2 
CCC „ ine tho n Katharine, 
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circumſtances. The draught and ſubſcription; were not denied by 
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DECESTON SO F-/THE —=—WLxvi. 


_ Katharine upon her brother's: death, brought a reduction of thi; 
deed; and Butt, Fhar if it was to be confidered: as =: diſpoſition, 
which it truly is; ſeerng it creates an obligation, and contains an af. 
ſignation in ſecurity therebf, then ib is void, as being. a gratuitous 
deed, granted by a minor, having curators, without their conſent ; or 

if it be conſidered as x teſtament, then it is void, as gratuitouſſy 
granted, in prejudice of the relief competent to the heir from the tef. 
tator's moveable ſubject, aud to that relief which Katharine herſelf 
was entitled to, for the payment of her own portion of 3600 merks. 

An ſtpered for the defenders, If the deed in queſtion is to be con. 
dered as a diſpoſition inter vivos, minors are not diſabled to make ſuch 
diſpoſitions, unleſs where they make them to their prejudice. It con- 
veys only moveable bonds granted to the minor himſelf, or his cura. 
tors for his behoof, of which he had the abſolute diſpoſal, and might 
have bequeathed them by teſtament or legacy to any perſon he had a 
mind. It ſeems impoſſible to ſay the minor ſuffered any prejudice by 
this deed ; becauſe he reſerved an expreſs power to himſelf, at any time 
after, etiamſi in articulo mortis, to alter the'fame; and diſpoſe of the pre- 
miſes, in whole or in part, at his pleaſure. And as little can it be 
ſaid, that any prejudice is done to his neareſt of kin, to whom the 
1noveables would otherwiſe have devolved, that he has conveyed them 
to another by ſuch revocable deed; The ſubject was by law at his 
diſpoſal. He could, without conſent of curators, diſappoint their ſuc- 
ceſſion by teſtament. And as they have no legal right by the ſucceſ- 
fion, but upon the failure of his ſettling it otherwiſe, it cannot be ſaid 
they have ſuſtained any legal prejudice, whether he has ſettled it in 
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one form or Dene,, 3 319} ited 44.45 by Pg 
And therefore it is too whimfical a regulation to be preſumed in 
the law, that a minor, who! caneffetually diſpoſe of his whole move. 
ables by teſtament; without confent: of curators, ſhould be laid under 
a diſability of doing the felf-ſame thing by another form of writing, 
by which he himſelf is no wiſe prejudiced; and when the ſucceſſion of 
his heirs i nobilibus is equally diſappointed; Whether he declares his 
will in the one form or in the other. 
But 5f, on the other hand, the deed iii queſtion is to he conſidered 
as of à teſtumentafy nature, which it truly ought to be, ſeeing it be- 
queaths a moveable ſubject, and does not take effect till death, then 
there is no doubt in law; that a teſtament by a minor without conſent 
of his curators;'is good. And with regard to the obligation of relief 
which William is ſaid to have been under to his heir, it truly ſuppoſes 
an obligation upon tlie minor to heap up all the rents and profits of his 
eſtate during his poſſeſſion, and to preſerve the ſame as a fund for pay- 
ment of his predeceſſor's debts. But it would be highly unreaſonable, 
that a minor, who has the full property of an eſtate, without any li- 
mitation, ſhould not be allowed to diſpoſe af the fruits of it during his 
poſſeſſion. This would be to put him in a worſe caſe than an heir of 
tailzie, who is fettered by limitations and irritancies; or than an in- 
terdicted perſon; who, by reaſon of incapacity, is deprived af the ad- 
miniſtration of his affairs: for ſuck perſons are ſtill at liberty to do 
with their tents what they plenſss aid Tt om 
Many worſe conſequences would follow from this doctrine. A mi- 
nor poſſeſſed of an eſtate which goes to male heirs, cannot burthen 
it with a ſhilling in favour of his daughters, if he ſhould die in mino- 
| | wid rity: 


4 * 
* 


Deb. 1% 


75 them the ſavings he Had made out of the rents by his own good 
management; but they tuft be applied; contrary to his will, to pay 
the debts of his eee 'whic fect _ eftate ſettled een heirs- 


male“ 10 0199152597 


Pw wer of the deceaſed William Craig, à minor, gratuitouſſy to diſ- 
« poſe of his moveables, in prejudice of the relief of his — — 
« debts competent to his heir from his moveable ſubjects; and there- 
fore reduced the bond and aſſignation, and decreet following there- 
« on, in ſo far as the ſame are erer to the ger $ ad of 
+ the defunct's moveable debts . 

But the Lords took up the matter upon the feſt point, and 

1 * — That the deed in queſtion was a deed. inter vivos, bid 
dn . a minor ner coufent of Hip curators, and therefore void 
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JEAN ERSKINE 


 fofition, found liable only for actual intromiſſions. _ 


® the Thy enabling her to make payment of ſuch debts as mould be 
e reſfing by Him at his death, and defraying the expences of his laſt 
© Gcknefs and funerals, conveyed to her, in general, all his moveable 
effects, of whatever Kind: and, in particular, without prejudice to the 
ſaid generality], he affigned to her a Hiſt of debts due to Him by many 
different pe: „which are therein ſpecially enumerated. This deed 
contains alſo the following clauſe. *« Declaring always, as it is hereby 


*obli ge to acconnt' to Patrich and Thomas Meets, our children, ng 
iy ire of the ſuperplus, if any be, of the ſums and 
conveyed, after payment of my juſt and lawful debts, =) 
0 awer charges 3 and int Caſe the ſaid Wbt, funerals, and other ex- 
p 421610 9 br tate hen hereby a ny the faid = 
ine is to be no further liable than or what e. all eoeive wh 
« of this'r and afignation.” [3D * . tf Mall {19730 'by« 
Robert Mer Me GI a fy web fer pn enen i debt; wht 
the faitl Feat Erſkine, His reli, in virtue of Ns conveyance in her 
favour, intromittes wit is moveable [ſibjedts, and recovered Parr of 
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bur by this new dockrine it ſhould not be in his power even to 


"The Lord Kilter ran,” Onidiaaey, Fond, «That it Was hot in the 


= reli W with ber buſband's Pecs i in virtue if a general 4 5 


Nose Meek brewer in Dalkeith, by deed, bearing gh: ofh * a 
1739, For love and favour to Jean Erſkine his fpouſe, and for 


"expreſsly declated, Thar the ſaid an Erſtine ſhall be bound and 
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rhe debts aſſigned to her. The remainder of them ſhe alleged were 


old and deſperate, and not worth doing diligence upon 
In the year 1740, Fobn. Watſon writer in Edinburgb, a ereditor of 
Robert Mee#'s, obtained - decreet in abſence, before the ſheriff of 
Edinburgb, againſt the ſaid Fean Erſkine, as repreſenting her huſbang, 
without any proof of the paſſive titles, other than holding her as con. 
feſſed; and upon this decreet he firſt led an adjudication, and there. 
after proceeded. to poind the moveable effects of the defunct which 
were in her poſſeſſion. e Hl oO oTInENGG 2 + 
In 1743. Jean Erftine raiſed a reduction of that decreet; but the 
proceſs. was not properly inſiſted in till the year 1755; when it was 
urged for her, as a ſufficient ground of reduction of the ſheriff's decreet, 
That it was in abſence, and without proof of the paſſive titles; and 
that ſnhe nowiſe repreſented the {aid Robert Meet, her huſband, except. 
ing that ſhe had got a diſpoſition! and aſſignation of certain moveable 
debts from him, by which it was expreſsly declared, that ſhe ſhould be 
no further liable, than for what ſhe ſhould receive in virtue of the 
ſaid aſſignation; upon which ſhe was willing to account. And having 
exhibited an account of her intromiſſions with her huſband's effects, 
the zn/ifted, That ſhe could not be further liable for her huſband's 
debts than to the extent of her actual intromiſſion. Having been re- 
poned to her oath upon the paſſive titles, ſhe accordingly deponed, 
and acknowledged certain intromiſſions with the effects of her huſ- 
band, in virtue of the foreſaid aſſignation; but no other paſſive title, 
The Lord Ordinary, by his interlocutor 21ſt of February 1756, 
* Having conſidered the diſpoſition, with the purſuer's oath, found 
“her accountable only in valorem of the effects of her huſband, which 
„ ſhe has acknowledged ſhe has intromitted with.” _ | 
Jabn Watſon reclaimed againſt this interlocutor, and. pleaded, That 
the general rule of law was, That thoſe who intromit with a debtor's 
effects, upon a title of poſſeſſion ſufficient to exclude others, are them- 
ſelves bound to poſſeſs and intromit, and to do diligence for recovery 
of. the. debts and effects debito tempore, ſo that they may not periſh by 
neglect, to the loſs of lawful creditors: That this rule obtained with 
reſpect to executors, ho are the truſtees of the law, and upon whom 
the inventory is a check againſt embezzlements; and there was no 
reaſon why an univerſal diſponee, againſt whom there is no ſuch fe- 
urity, ſhould be more favoured: That he did not infift, that the pur- 
ner ſhould be univerſally liable for her huſband's debts, as having 
. cepted of a general diſpoſition, though ſuch, was formerly the law 
of this country; zd December 1698, Wampbric againſt Fobn/ton ; but on- 
ly that ſhe ſhould either be liable in valorem, of the particular debts 
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ſpecially, aſſigned to her, or ſhould ſhew, that ſne did exact diligence 


7 
: 


fox recovering the ſame : That it would be a very eaſy method of dil 
appointing creditors, if a debtor were allowed, by a deed mortis cau/s, 
to . his whole 18 to his wife or children, declaring, that 

they ſhall, only be liable for what. they actually receive, of which 
there could often be no other evidence but their oaths; ſo that they 
may embezzle as much as they pleaſe, without. remedy, when it is in 
eee poſſeſſion of all he leaves behind him, to the ex- 
cluſion of his creditors: That the law does not allow a debtor ſo great 
a liberty of making his heirs liable for his debts or not juſt as the) 
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pleaſe mor Was it. in the Pawer of any: perſon to hurt hi 8 creditors, by 
adjecting ſuch a clauſe to a deed, declaring, That his heirs or diſpo- 
nees ſhoud only be liable fer What᷑ they received of his debts or effects. 
 - duaartd- forthe pur ſuex, The rigour of our ancient law, 28 to pe- 
Bal pa ve titles, is now happily ſoftened; and by à long train of de- 
ciſions, it is now eſtabliſhed, That any colourable title is relevant to 
celide the paſſive titles; and that even a general diſpoſition of move- 
ables, though without confirmation, is ſufficient to defend againſt vi- 
tious intromiſſion. If there is no pretenee for ſubjecting the purſuer 
to an uni verſal i paſſive title, neither can ſhe be liable further than in 
valorem of her intromiſſions, when, by the expreſs conception of that 
deed which was the title of her intromiſſion, ſhe is declared to be ac- 
countable only for what ſhe ſhould intromit with. There is no me- 
dium between theſe tWo extremes, of being univerſally liable, or li- 
able only i velorem:of the actual intromiſſions; unleſs ſomething ſpe- 
cial could be alleged, from the tenor of the writing under which ſhe 
intromitted, which obliged: her to exact diligence; and, in pœnam of 


her neglect, made her anſwerable for the whole debts. The purſuer 


was not in this caſe to be conſidered as truſtee for the creditors, and 
as ſuch. hound to exact diligence: ſhe-was aſſignee for behoof of her- 
ſelf and children, quoad the ſurplus value of the ſubjects, after pay- 
ment of the debts; and it would have been highly unjuſt to haveiſub- 
jected her to the negeſſity of doing exact diligenee, which, as to ma- 
ny of che debts, could have been of no uſe, though it muſt have requi- 
red a great expence. Her right did not bar the defender from ha- 
ving acceſs to the funds themſelves. He might have confirmed him- 
{elf executor · creditor, and would thereby have been preferable to her. 
But although he firſt adjudged; and then poinded moſt rigorouſly, yet 
he conſidered any further diligence: as to no purpoſe; and having left 


the puxſuer toi make the beſt ſhe; could of theſe old debts, undencthe 


title of her aſſignation, ſne can only be accountable for what ſhe ac - 


tually recoveted in terms of that dead.. 
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1 _ _, DECrSTONSOOF THE NIxvn, 
lia, carrying off wirk him ſuch of his effects as he could re- 


Hei c a at partir 21550 (99350: leer Hot guide 
In 1735, he having feturned clumdeſtinely to this commtry, a petition 
was preſented by the purſuer Altæanuuer Roſs, to the ſheriff of Rye-ſhire, 
in name of the other purſuer Andrew" Cbalner, as creditor to the ſaid 
William Roſs in ſeveral ſums comalned in three bills, upon which horn- 
ing and oaption had followed before Iiſlium Roſs had left the obuntry, 
and lu name of the ſaid Hintunden Roſs; his agent and füctor, ſetting 
forth the grounds of debt, Rs abſconding, and return; and his in- 
tention to ſecrete che remainder of his effects; and pray ing for a 
warrant to the officers of the law, to fearch for, ſelze, aud impriſon 
the perſon of the ſaid Millian R953; and tò keep him in Care firmance 
unti ł liberated by due oourſe of la Si et 10 Ve Sd 
Phe ſheriff granted warrant in the above terms and, by virtue 
thereuf, William Reſt: was” apprehended; and incarcerated in the pri- 
fon of Tuin by one of the bailies of that borough,” He reinained in 
priſon for ſome days, till by the aſſiſtante of Roderiot Mactulloch of 
Blaflulſiob, his brother-im-law;/ard thè alleged negligence of the jailor, 
he made his eſcape out of priſm; in tlie dayüH fee. 
he purſuers brought their action hu chlsbchurt againſt the magi. 
ſtrates of the borough of Tau as liabte for dhedebt, in reſpect of their 
llaving ſuffe red the priſomer te eſcape; ehe bythe negligence of the 
jaito; or the infufficiency of che jall; and againſt Roderick Macculloch 
of Gluſullich, as aiding and àſſiſting to tile prifencr in his eſcape, 
A full and diſtinct proof was brought of le manner in which the 
priſoner made his eſcapei Phe prifon litfelf was proved to have been 
abundantly ſuſſie ent! That Were were noleſs than three doors through 
which the priſdner malt have made hib w before he could eſcape, 
vi. the rom dο Hh, door ar the fort!efithe ſteeple, and the outer 
door of the priſoh! That albthefs had cat⸗hands, and iren chains for 
hanging les en the oufide;toWhichnoizcedlF could be had from 
within. But it was alſo provech Rar the ga Allowed OAullicb ac- 
ceſs td the priſoner the morning he made his cup, after he had rea- 
{on to ſuſpect that an eſcape was intended: That the jailor was called 
away from the priſon about ſome buſineſs, with ſome of the townſ- 
people: That he left Glaftullich in the room with the priſoner, and the 
room- door open: That he locked the door at the foot of the ſteeple; 
but to this lock there was acceſs from the inſide of the door, and it was 
ſo Miluffieſent, cat it could be opened with a crooked bit of iron: That 


the gat: band on the optfide of this door was not locked: That a young- 
er blocher of 8000 2% s inthe pa} ribs bare prifon 
between the door bf the'Reeple) ati the birter d6or of the priſon, and 
was left there when the jailor went away: That the outer door of the 
priſon was left quite open: That le bat being thus clear, Glaſtullicb's 


brother, from without, too che cat- band, and the priſoner from 
With PH oth ee e ee bnflde-tock of the door 
at tre foot of theſikeple WPF) Wald Out into the ſtreet with G, 
zullich's ſword in his hand, followed by Glaftullich at a little diſtance: 
That they aide up Mrd te be odd df the town; where 604, 
 tullich's horſes were waiting for them; and hes at.clear off, And 
Höhe bel irt e Tit © Peffurter'y efchpe was 


By Wing te Ulis Culpäble deflect öf ke Jartor, as well as to the 


W | aſſiſtance 


s | ' 


and Glafullich ought to be found jointly liable for the debt. 


Pleaded far the magiſtrates, Neither the magiſtrates nor the jailor 


* : 


were guilty of any culpable negligence. The priſon was ſufficient, and 
the jailor was likewiſe proved to be a careful and diligent officer. And 
in this caſe, when no body could have ſuſpected, that a priſoner would 
have attempted to eſcape in broad day Jight, in the face of the people, 
he was even ſo provident as to lock at leaſt one of the doors of the 


with him; and had it not been from a combination of perſons with- 
out, as well as within the priſon, nothing amiſs could have happened: 
and therefore, as there was neither connivance, nor culpable neglect, 
the accidental concurrence of circumſtances, which could not be fore- 


to ſubject the magiſtrates to the concluſion of this penal action. 290, 
In this caſe, the warrant of commitment was of an uncommon nature; 
and indeed altogether improper and illegal. The priſoner was not 
committed upon a caption, nor for payment of a debt: he was com- 
mitted upon this ſingle ground, That being indebted to Andrew Chat- 
mer in'certain ſums, he was in meditatione fugæ, and intended to ſecrete 
his effects, and fly the country. The commitment, therefore, was for 


criminal caſes, That he ſhould remain in priſon until liberated in due 
courſe of law. And therefore, as there is no precedent for ſubjecting 
magiſtrates to the damages of a private party, upon account of the 
eſcape of a priſoner, in- any caſe but where 'the commitment was 
expreſsly made for the GictaQion of a debt, it would be dangerous, 
and unreaſonable, to extend the penal action againſt the magiſtrates, 


neither the principal warrant of commitment, nor a copy thereof, was 
left with the magiſtrates or jailor, which was neceſſary, in order to cer- 
tify to them the nature of the commitment, that they might have 
conducted themſelves accordingly : and therefore, as the magiſtrates 


granted, they cannot be made liable to the purſuer in damages. 


of Glaſtullich liable, conjunaly and ſeverally, to the purſuers, in 
 *®the debts contained in the warrant granted by the ſheriff, againſt 
_ © Witham Roſs: but found the magiſtrates entitled to 8 
_ © the ſaid Roderick Macculloch and that the purſuers muſt aſſign 
_  * the debts contained inthe warrant to the magiſtrates, upon their 

* ming payment of theſe debts, to the end they may operate 
their ſaid relief: and affoilzied the magiſtrates from the ex- 
_ * pences of proceſs ; but found Glaftallich liable in ſaid expenees.“ 
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aſfiſtance giv en by Glaſtullich: and that therefore both the magiſtrates 


priſon, hung the quter chain upon the haſp, and carried the keys along | 


ſcen, and fraudulent aſſiſtance given by Glaſtullich, were not ſufficient 


an alleged fraud or deli; and the warrant accordingly. bore, as in 


in this caſe, beyond the former practice. 3710, In the preſent caſe, 


could not know the nature of the warrant, or for what purpoſe it was 


. * The Lords found the magiſtrates of Tain and Roderick Macculloch 
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| i, Apparent þ bei, cannot remove. tenants. 


HE 920 of . having Jecerned i ina removing at t the inſtance 

of Jobn Macintoſh, an ooh heir, a 1gainſt Thomas Paton, Pa- 

ton 7 pended, on this ground, 50 an apparent heir could not ſue in a 

removing; and quoted a late ca % Robert Boyd of Penkill againſt Mac. 

garva, which had been the ſubje of Lord Chefterballs report, when 
upon his trials, in which the court had Wa found ſo. 
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Servants adnited as watts in bal . their mafters 12 eſt penvria 


Bega, and company in gs were in uſe to ſend + yarn, in the way 
of trade, to the Cumberland factory at Glaſgow : The yarn was 
delivered to Faitly a carrier, and. carried by him, and ſometimes by 
his ſervant Arrol, and delivered to Lang, clerk to the Cumberland fac- 
tory at Glaſgow... 

Ar ſettling accounts, the Cumberland factory ER the receipt of 
400 fpyndles with' which they were "chars ed. Bannatyne and compa- 
ay brought a. ſuit againſt the partners c of the Cumberland factory, Fair- 
20 Arrol, and Lang, concluding, againſt 1 them, to give an account, each 

or himſelf, of this yarn, and fo make payment of it ; and in the courſe 
of the proceſs, the delivery to Fairly was proved. 

Farrly, to exoner himſelf, endęea voured to prove that he had deli- 
vered it to Arrol, and that Arrol had delivered i it to Lang; and offer- 
ed the evidence of Arrol in ſupport thereof. 

Lang objefted, That Arrol was not a  habile witneſs, having an inte- 
reſt ih the cauſe to exoner himſelfs © | 

Anſwered, If carriers were not allowed the benefit of their ſervants 


evidence to prove the delivery of goods, under a pretence, that their 
ſervants 


Die #555) COURT OF SsESSTLON. 


ſervants had an intereſt to ſwear falſely, in order to clear themſelves, 
it would be impoſſible for them to carry on their buſineſs. - 
The Lords, before anſwer, allowed the evidence of Arrol to be 
e taken; cum nta. r ft FATS 21, J. D. 

e Fairly, I bam. Fer Long, Miller, 
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In terpretation of the 447 16 72 and 1690 in favour of royal boroughs. 


VOhn Smith having imported goods to a conſiderable value, from 


London, at the harbour of Inverneſs, this was challenged by the 
guildry, as an encroachment on the privilege of the royal boroughs ; 
and it was infified, That the goods were eſcheated, in terms of the 


acts of parliament 1672 and 1690, in favour of the royal boroughs. 


And accordingly the goods were ſeized, and confiſcated. 
Pleaded for Smith, in a deduction of the decreet of the magiſtrates 
and guildry of Inverneſs, Imo, The purſuer is a burgeſs of the borough 
of Annan ; and therefore entitled to deal in foreign trade in any bo- 
rough of the kingdom... 2do, The greateſt part of the goods he 
brought to Inverneſs were of the growth of England, or of the planta- 
tions, and the whole were'purchaſed at London from the manufacturers 
or importers, in the fair way of trade; and conſequently are not to be 
conſidered as foreign goods, ſince the union of the two kingdoms, and 
the communication of trade conſequent thereupon. By the 4th article 
of the union, it is provided, © That all the ſubjects of the united 
„kingdom of Great Britain ſhall, from and after the union, have full 
freedom and intercourſe of trade and navigation to and from any 
port or place within the ſaid united kingdom, and dominions and 
«plantations thereto belonging.“ And therefore, as the whole ſub- 
jects in Scotland are at liberty to import the commodities of England, 
and to trade therein, as native commodities, no forfeiture can be in- 
curred in the preſent caſe upon either of the above ſtatutes, although 
the royal boroughs, in virtue of the 21ſt article of the union, have ſtill 
the ſecluſive privilege of foreign trade as to all other countries. 
Anſwered for the guildrty: To the frf, Although the purſuer has a 
burgeſs- ticket from the borough of Annan; yet, as it does not appear, 
that he ever paid ſcot and lot as burgeſs there, nor does he pretend to 
have any feſidence, or to carry on trade in that place, his ticket can 
give him no right to any privileges in another borough, of which he 
has not the freedom. To the ſecond: Although, by the treaty of 
union, there is a communication of trade between England and Scot- 
land, yet {till that trade is to be carried on in a regular manner, ac- 


cording to the ſanding laws of either nation,” And as by tlie imme- 
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120 DECISIONS OF THE Ne LXXn, 


morial laws of this , Do! perſbn cauld trade in goods that were 
not the product of Scotland, unleſs he was entitled to this, Privilege as 
a freeman refiding in one of the rayal borou og ſo it was nOwile i in- 
tended by the treaty of union, to derogate from this privilege: on 


the CENT the privileges of the royal boroughs are expreſ ly re- 
ſerved to them. And as the trade carried on with England and the 


plantations is now very conſiderable, had it been intended by the 
union, to diveſt the royal boroughs of the privilege they formerly 
enjaped, with xeſpect to this trade, it would have been juſt to relieve 
them of at leaſt one half of the burdens they pay to the publi IC ON ac- 


count of their excluſive privilege. 
The court was of opinion, that goods "brought from London could 


not be reckoned foreign goods; and therefore 
Reduced the decreet of the magiſtrates and guildry ; and found 


© the defenders liable, conjunctly and ſeverally, to the purſuer, 
« in the value of the MOOS con ſcated, and in damages and ex- 


1 « pence,” dh 3 8. c. 
A. bellen. | Al nanu. 


Ne LXXII. e ee ae 20k December 1757. 
' GEORGE CAMPBELL of ELISTER. 
AGAINST 


ARCHIBALD: GAMBELL. — JURA. l 


5 five; 


Clauſe of return of the tacker in a contrad of marriage. 


Adee Campbell of Jura 3 bound, f in his daughter's con- 
tract of marriage with George Campbell of Elifter, to pay the ſaid 
George Campbell, at Whitſunday 1754, the ſum of L. 166: 13: 4 Sterling, 


in name of tocher. 
The contract contains this clauſe; © Providiae and MELTED That 


“if the marriage diſſolves within year and day after the ſolemniza- 
e tion thereof, or without heirs procreate, and exifting, of the ſame, then 
« the foreſaid tocher i 1s to return to the ſaid Archi ald Campbell,” &c. 

There was a ſon procreated of this marriage; but he predeceaſed 
his mother, who died i in Oftober 1754, A after the marriage! ad ſubſiſt · 
ed two years. 

In the 1755, an Sdion was broggtit againſt Archibald Campbell, for 
payment of the tocher ſtipulated to be paid by him. 

 Pleaded for the defender, By the above recited clauſe; in the contra@ 
of ee the tocher is . to Ae in two 0 caſes, 17 If the 


| Ded 1 COURT OF SE S8 LON: 12T 
tain the tocher, which, in that event, was provided to return to him 
in caſe it had been paid. 3 F 
| u for the purſuer, Although this contract is very maccu- 
rately drawn; yet, from a fair and juſt conſtruction of this clauſe, ac- 
cording to what muſt have been in the view of parties, it is evident, 
that no more was thereby intended, but that in caſe of the diſſolution 
of the marriage within year and day, without heirs procreated and ex- 
iſting, the tocher ſhould return. There was no double condition here: 
and the word or, according to the received and known interpretation 
clearly eſtabliſhed in the Civil law, may, and, agreeably to circumſtan- 
ces, ought to be conttrued, not in the disjunctive but conjunctive 
ſenſe, being only explanatory of the former part of the clauſe ; and im- 
ports no more, than that in caſe the marriage diſſolved within year and 
day, the bare procreation of a child ſhould not preclude the return 
of the rocher, if the child was not exiſting at the diſſolution of the 
marriage within year and day. The contrary conſtruction, contend- 
ed for by the defender, implies manifold abſurdities. For, ſuppoſing 
the word or to eſtabliſh two independent conditions, if the marriage 
had diſſolved within year and day, by the huſband's death, though 
there had been a child of the marriage then exiſting, the wife would 
have been entitled to her liferent proviſion, and the tocher muſt have 
returned. Again, ſuppoſing the marriage to have diſſolved within 
the year, by ths wife's predeceaſe, though there had been a child pro- 
created of the marriage then exiſting, the portion muſt alſo have re- 
turned ; becauſe, according to the defender's argument, the procreation 
and exiſtence of children conſtituted a ſeparate independent condition, 
nowile connected with the diſſolution of the marriage within year and 
day: and in the other event, of the marriage diſſolving, though at the 
diſtance of fifty years, after the procreation of perhaps twenty chil- 
dren, if theſe children did not exiſt at the diſſolution of the marriage, 
the tocher was ſtill to return. Theſe, and others that might be men- 
tioned, are ſo many glaring abſurdities attending the defender's con- 
ſtruction of this clauſe, that it is impoſſible it can be received. | 
Obſerved on the bench, The words of this clauſe are very ſtrong in 
favour of the defender. The obvious import of the word is, That 
quandocungue the marriage ſhould be diſſolved, if there were no chil- 
dren exiſting, the tocher ſhould return. But the court, ex ægquitate, 
may reject the expreſs words, and explain their meaning from the in- 
tention of parties, which is as clear on the other hand, . 
The Lords “ found, That, in reſpect it is acknowledged, that the 
marriage ſubſiſted about two years, and that there was a child 
„ procreated of the marriage, who lived for ſeveral months, the 
purſuer was entitled to the wife's. tocher, although the ſaid 
child died before the diſſolution of the marriage, by the death 
* of the mother.“ OSU DC 
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WILLIAM FARQUHAR, _ 
1 A Lin 8 1 . S's 
JOHN- SHAW. 
Bill granted on deathbed Gi a 1 5 delivered, or ſigned by 1 
- drawer during the granter's life, —if theſe facts probable by witneſſes, 


againſt an onerous indorſee? 


Duca Shaw, the defender's brother, on the 16th March 1753, 
when on deathbed, wrote and accepted a bill, payable to David 


. Shaw, for L. 20 Sterling; which ſeems to have been a legacy, or dona. 


tion mortis cauſa, though bearing for value. This bill, it is ſaid, re. 
mained in the cuſtody of Edward Shaw, the accepter, till his death, 
and was afterwards got up from among his papers, by the ſaid David 
Shaw, not being then ſigned by him as drawer. {hs 

David Shaw ſoon after adhibited his ſubſcription as drawer to the 
bill, and indorſed it to William Farquhar for value received. 

William Farquhar, in 1756, brought a procefs againſt the defender 
Jobn Shaw, as repreſenting his brother Edward, the accepter of the 
bill, for payment of the contents. 

The defence offered was, That the bill founded on was void and null, 
in two reſpects; 1/, As not having been granted for value, but by way 
of donation or legacy upon deathbed; 2dly, As not being ſigned by 
the drawer at the time of the accepter's death, having remained in 
the accepter's cuſtody while he lived, and been thereafter got out of 
his repoſitories by the drawer, and then ſigned by him. Theſe facts 
the defender offered to prove by witneſſes. _ „ 

The purſuer obje&ed, Ii, To the relevancy of both theſe objections; 
and, 2d/y, To the method of proof propoſed : and inj/ifted, That the 
only competent proof in this caſe was /cripto vel juramento of the indor- 
ſee. And in ſupport of this laſt, pleaded, 1mo, That even although the 
queſtion had been with David Shaw, the drawer and indorſer, the on- 

ly competent mean of proof would have been by his writ, or oath: 
for as the bill appears ſubſcribed by him as drawer, his ſubſcription 
muſt be held, praſumptione juris et de jure, to have been adhibited at the 
date; and to admit witneſſes to prove the contrary, would be to take 
away writing by witneſſes, contrary to one of the fixed principles of 
our law. The objections ſtated againſt this bill are not, proper!y 

ſpeaking, intrinſic nullities, ſuch as appear ex facie of the writing, 
and make it no bill: they are purely extrinſic, and ſuch as import a 

ground of defence, rather than a total voidance of the debt. And 
when an extrinſic nullity is objected, and offered to be proved, this 1s 
offering a proof quite contrary to the averment of the bill, which the 
law does not allow by witneſſes, but only /cripto vel juramento. 

- 2do, As the purſuer is an onerous indorſee, no nullity whatever, other 


than ſuch as appears ex facie of the bill, can hurt him, who 12 
t 


o 


S ans ae <1, 


fide gave value for it on the faith of its being a good bill. The law 
has eſtabliſhed it as a fixed privilege in the caſe of bills, That excep- 
tions competent àga inſt an indorſer, cannot prejudice an onerous in- 
dorſee. Were it otherwiſe, the currency of bills would be at once de- 
ſtroyed. And this is not conſined to an exception ariſing after the bill 
is duly conſtituted, ſuch as payment made to the indorſer, or compen- 
ation on his debt; but extended to ſuch exceptions or nullities as af- 
fect the original conſtitution of the bill itſelf. Thus an exception 
founded on the ſtatute for reſtraining exceſſive and deceitful gaming, 
is unqueſtionably a nullity which affects the original conſtitution of a 
bill; and yet ſuch exception was found not to affect an onerous indor- 
ſee, 26th January 1740, Neilſon contra Bruce, ker? 
Anſwered for the defender, 1, The relevancy of both the objections 
to this bill is founded on the principles of law, and the deciſions of 
the court. With regard to the mean of proof, In, Suppoling David 
Shaw, the indorſer, had been the purſuer, it is clear, that the nullities 
here proponed would have been probable againſt him by the witneſſes 
preſent at the granting of the bill, and who ſaw it, unſigned by the 
drawer, among the granter's papers after his death. Such facts in 
thei? nature, cannot be proved by writings, but only by witneſles. 
This general point, That a deed was in the poſſeſſion of the granter at 


the way and manner in which it paſſed into the hands of the pretended 
creditor, are all probable by witneſſes, as conſiſting in facts which fall 
under the obſervation of witneſſes. And the court has applied this 
general rule even in the caſe of bills. Thus, in a competition betwixt 
an onerous indorſee to a bill, and an arreſter, it having been alleged 
by the arreſter, That the bill was not completed by ſubſcription of the 
drawer at the time of the arreſtment, the allegeance was found rele- 


February 1734, Neilſon. 


twixt the caſe of the indorſer and indorſee, The exceptions made 
againſt this bill are intrinſic nullities in the conſtitution of the bill 
itſelf; and conſequently muſt deſtroy the foundation upon which the 
indorſee pleads the privilege which the law has given to bills. If the 
facts ſet forth are true, the bill was void ab initio, quoad the accepter, 


which would be competent againſt the perſon to whom the bill was 
firſt granted, muſt alſo be competent againſt the indorſee. If it were 


ded. The perſon who receives a bill by way of legacy from a perſon 
upon deathbed, would have no more ado, but to indorſe it away to a 


againft the bill; and the repreſentatives of the defunct would be left 
without remedy, The caſe of Neilſon contra Bruce, quoted by the pur- 
ſuer, does not apply: for the exception there founded on from the 
ſtatute, was not an intrinſic nullity in the bill, which did not bear, 
that it had been granted for money loſt at play. „ 
The Lords allowed a proof before anſwer.” b. 6. 
Act. Wallas, Alt. Midler. tn port * — 
ET N* LXXIV. 
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the time of his death, and the condition of the deed at that time, and 


vant to be proven prout de jure; Dict. Deciſions, vol. 2. p. 218. 14th 


2do, There is no ſolid ground in law for making a diſtinction be- 


as if it had not been granted; and therefore the ſame mean of proof 
otherwiſe, the law, in every caſe of this nature, could eaſily be elu- 


third perſon for value; which would effectually exelude the challenge 
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(35 $ 16 5 1 LORE KS DRE ET ( ² iL i] bs 4 14 POR id 1 
NoLXIIxß. iſt December 2957, 
ELISABETH BRODIE, reli of WILLIAM ' STUART merchant 


* 44 


16A N 8 T f 


- ARCHIBALD STUART merchant in Fdinburgh. 


1. Poſſeſſion of the moveables by the neare/t of hin, veſts the right without 


confirmation, ——2., Obligation by one of the neareft of kin decerned 
 exeeutar, t4 account to his brother, who was, abroad, for his ſhare, if 
MHectual, notwithſtanding the brotber's predeceaſe?., 


bee. Gharteris, relict of the deceaſed Daniel Stuart writer in 
<4 Edinburgh, kept a ſhop in Edinburgh, and dealt to a conſiderable 
extent. She died inteſtate upon the 13th of April 1748, leaving iſſue 


four children, viz. William Stuart, the purſuer's huſband, who Was 
then abroad in the Eaſt Indios; Archibald, the defender; and Alexander 


and Margaret Stuarts. A few days after her death, particular inven- 
tories of the whole effects and debts belonging to her, amounting to 
upwards of L. 1500 Sterling, were made up by Archibald Stuart the de- 
fender, her ſecond fon; who took upon him the management and diſ- 
poſal of theſe funds, for the behoof of all concerned. _ 

In September 1748, Archibald moved an edict for being decerned ex- 
ecutor qua neareft in kin to his mother; and was accordingly decerned; 
but before any confirmation could be got expede, and the active title 
thereby eſtabliſhed in his perſon, the purſuer Eliſabeth Brodie, as fac- 
trix to her huſband William Stuart, the eldeſt ſon, who was then ſup- 
poſed to be alive, did, upon the 5th of January 1749, prefer a petition, | 
in name of the ſaid William Stuart, to the commiſſaries of Edinburgh, 
inſ/fting, That the ſaid William Stuart might be conjoined with Archibald, 
the ſecond ſon, in the confirmation; which was accordingly ordered 


by interlocutor 25th January 1749. On the 8th of March thereafter, 


Archibald, with a view to ſave expences, expede a confirmation for the 
ſum of L. 22 Sterling only, being a ſmall debt due to the defunct. 

After William Stuart was thus conjoined in the office, Archibald enter- 
ed into a tranſaction with Eliſaletb Brodie ; the reſult of which was, 
that Archibald, upon the 23d. of February 1749, granted a declaration 
or obligation to the purſuer, as factrix for her huſband; which con- 
tains a recital of the facts before ſet forth; and then proceeds in theſe 


terms: And I being now ſatisfied of my brother's right, which I ne- 


ver intended to difappoint, but only, by not confirming the whole 
* ſubjects which belonged. to the ſaid Margaret Charteris, to fave char- 
“ges as much as poſſible, for the intereſt: of all concerned; and ha- 
eving this day ſigned exact duplicates of the inventories above men- 
„ tioned, which I have here with delivered to the ſaid Eliſabetb Brodie 
** his ſpouſe: I acknowledge. and declare, That I have taken the faid 
« effects, and grounds of debt, into my cuſtody; and that I am to 


*« ſeek in and recover the ſaid debts for the joint behoof of the ſaid 
e M William, 


r23 


72 as 
66 5 


- 


tion of his being then alive; the queſtion occurred, What right or 
benefit ac crued to the purſuer, who had been left William's ſole execu- 
trix, from, the faid obligation? Mit ro 

an action, againſt Archibald to recover her huſband's. fourth ſhare: of 
the effects of Margaret GCharteris, Archibald raiſed a multiple-poind- 
ing, calling all parties concerned; and the cauſe being heard before 
the Lord Juſtice-Clerk Ordinary, his Lordſhip, on the 27th February 
1755, pronounced the following interlocutor: Finds the defender 
« Archibald Stuart muſt account to the purſuer Eliſabetbh Brodie, in the 
right of William Stuart her huſband, for the fourth part of the ſhop- 


which were in the poſſeſſion. of the defender's mother at the time 
of her death, and were intromitted with by the defender; and 
makes aviſandum to the Lords with the other points in debate.“ 


which had been in the poſſeſſion of Margaret Charteris at the time of 


nomina debitorum, or the debts conſtituted by writ, and ſtanding in the 
account-books of the defunct; which laſt amounted to upwards of 
L. 1100 Sterling. The interlocutor was founded upon the authority of 
the later deciſions of the court, particularly in the caſe of Macwhirter 
againſt Miller, in 1744. It was here held, as in former late caſes, that 


time, by poſſeſſion, without actual confirmation; and that the defen- 
der's obligation, though of date poſterior to William's death, ought ſo 
far to operate in favour of him, and of his executors, as to entitle the 
purſuer to William's ſhare of the bona mobilia, notwithſtanding that Wil- 
liam was dead at the time of ſaid obligation, in reſpect he was alive at 
the time when Archibald intromitted with theſe, The Lord Ordina- 
ry's interlocutor, upon this point, was acquieſced in by the parties, 
and became final. uf 1 2 

The other point in this cauſe, reported to the court, was, Whether 
the purſuer had alſo right to a ſhare of the debts due to the defunct? 
Pleaded for the defender, Imo, It is held by all our lawyers, that 
confirmation is neceſſary to veſt a right in the neareſt of Ein to the 
debts due to a defunct, as being the proper aditio bereditatis in mobilibus, 
and the only method known in the law of tranſmitting ſuch ſubjects 
from the dead to the living. The being decerned executor is but an 
| . incomplete 


The purſuer having confirmed herſelf exetiitria 6b William, brought 


goods, lying money, houſehold- furniture, and other moveables, 


By this interlocutor, a diſtinction was made betwixt the hona mobilia 


her death, and afterwards intromitted with by the defender; and the 
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incomplete ſtep towards the making up of the title; it is the actual con. 
firmat ion only which completes it, and ſerves to tranſmit the right. 


Fhis method the law has deviſed, not only for the benefit of all con. 


cerned in the executry itſelf, to prevent concealments; but more par. 
ticularly as to the nomina debitorun, in order to ſecure the debtors 
who have an intereſt to ſee that proper titles be eſtabliſhed, whereby 
they may pay ſafely. And as no debtor can be compelled to pay, but 
upon actual confirmation, this ſhows clearly, that our law, as to this 
point, remains firmly eſtabliſſied. 2do, With regard to the obliga. 
tion granted to the defender, it can have no effect, as it proceeds upon 
an error in ſubſtantialibus, viz. upon an erroneous ſuppoſition, that Wi}. 
liam was then alive, and thereby capable of eſtabliſhing a title to his 
ſhare of the moveable effects by confirmation; or, which would be 
tantamount, of acquiring right by the defender's obligation; but as 
William was dead before that time, and even before the purſuer, as his 
factrix, made the aforeſaid application to the commiſſaries for his being 
conjoined in the office, the obligation was rendered abortive: and as 
Milliam was then incapable of acquiring any right, matters remained 
upon the ſame footing as if no ſuch obligation had been granted. 

- Anſwered for the purſuer. To the firff: Whatever may have taken 
place in our ancient law, it is now an eſtabliſned point, founded on 


reaſonable conſiderations and juſt principles, That confirmation is not 


neceſſary; but that the us ſanguinis veſts the full right of moveables 
in the neareſt of kin, and tranſmits the ſame to their repreſentatives; 
17th December 1729, Shearer contra Wilſon; 14th November 1744, Mac- 
whirter contra Miller. And therefore, as William Stuart, the purſuer's 
huſband, was alive when the above ſteps were taken by the defender, 


the whole moveables which had belonged to their deceaſed mother, 


having ceaſed to be in bonis of her, became the property of her chil- 
dren. And notwithſtanding William died before the execution of the 
foreſaid obligation, and although there was a defect in the incomple- 
ted title of the neareſt of kin; yet the defender having moved an edid, 
and being decerned executor. on the ſaid 28th September, upon which 
confirmation was expede 8th March thereafter, the ſame was ſufficient 
to ſupply any defect of title, and did accreſce to William, and the 


other neareſt of kin. To the ſecond: The induRive cauſe ſet forth in 


the defender's obligation, is, That he was fatisfied with his brother's 
right, which he never intended to diſappoint ;'* and therefore © he 
„ obliges himſelf to account for and pay to his brothers and ſiſter, 
« their heirs, executors, or aſſignees, their full ſhare of the ſaid executry, 
© in the ſame way and manner as if they had been all conjoined with 
& him in the ſaid office, He. As therefore the defender held this 


office of executry in truſt, for the behoof of all concerned, and who 


had acquired a right thereto upon the death of their mother, his after 
confirmation muſt, in terms of his obligation, accreſce to the purſuer 
in right of FWiliam, who was alive at the time that the defender was 


decerned executor by the commiſſaries: nor can he now be allowed 
to counteract his own expreſs obligation, which was founded on mo- 


tives of juſtice, and the principles of lag. 
* The Lords found, That by the obligation, dated 23d February 


„the defender Archibald Stuart was accountable to — 


lian 


66 
ane 1 . 
* — 2 Eliſabeth Brodie, as in the right of the deceaſed W: 
* M WS: 1 2 , Pi ' | | 515 4 . 4 . N . 6c . 
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S een ers sen. 7 


r iam Stuart, the defender's eldeſt brother, and likewiſe to Alex- 
ee Ander and Margaret Stuarts, the defender's brother and ſiſter, 
4. for their proportion of the debts due to Margaret Cbarteris 


ff. SO, SOTO r 144 . 
AR. Da. Dalrymple. Alt. Lockhart. Reporter, Juſtice-Clerk. Clerk, Home. 
I ne A Decenlef 1767-,.1 
Mr DAVID TURNER, MINISTER of GREENOCK, 


purſuer, | 6 
| Fe 5h AGAINST 


The MAGISTRATES and COUNCIL of the borough of 
GREENOCEK, and the FEUERS and INHABITANTS 
thorebt, Gerenders. 


Uſe of payment for forty years paſt, of an additional Aipend, by the inba- 
bitants of a borough of barony to their miniſter, found ſufficient to bind 


them in all time coming. 


I the year 1686, the village of Greenock was erected, by a charter 
from the crown, into a borough of barony, in favour of Sir John 
Schaw of Greenoch, with the uſual privileges competent to every bo- 
rough of barony. ie Beige s ol A; Fan on iirs 

In the year 1741 and 1751, Sir Jobn Schaw granted charters to the 
feuers and ſub-feuers of the borough, empowering them to elect two 
bailies, a treaſurer, &c. for adminiſtration of juſtice, maintaining or- 
der, and managing the funds for the common good of the borough, 
with all powers competent to the magiſtrates of any other borough. of 
barony ; * reſerving to the baron-bailies to be appointed by Sir Jobn, 
* and his heirs, a cumulative juriſdiction over the inhabitants of the 
* town, with the bailies to be choſen in virtue of the above grant.“ 
In purſuance of this charter, a magiſtracy was regularly elected, and 
the borough has continued under their government. "ol 

The pariſh of Greenock conſiſts of the borough and barony of Green- 
oc, and of the village of Crawfurd/dike. In the year 1694, the pa- 
riſh of Greenock having become vacant, the heritors and elders thereof 
joined in giving a call to Mr Jobn Stirling; and as the ſtipend of the 
pariſh was then only L. 50 Sterling, which was all payable out of the 
teinds of the landward pariſh ; and as the number and wealth of the 
inhabitants was then greatly increaſed, by means of their growing 
trade; the feuers of the town of Greenock and Crawfurd/dite, in order 
to encourage Mr Stirling to accept of the call, made offer to pay him 
an additional ſtipend of L. 400 Scots yearly, of which L. 300 was to 
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be paid by the feuers of Greenock, and L. 100 hy the feuers of Craw-- 
furdſdyle. This agreement was entered into at the ſight of the preſ- 

bytery; and, by their appointment, bonds to the above effect were 

granted, and lodged with the clerk of the preſbytery. And it 18 
y, That 


© 
— 


to have been one of the conditions inſiſted on by the preſbyter 
theſe bonds ſhould be granted as a ſecurity for the ſaid additional ſti- 
| | pend 


| WE + 
r f 


228 DDC1 810 NS OF TBE IT 


pend of E. 400 Sehn yearly to the former modified ſtipend; and thay 


they ſhould be regi ſtered in the books of che commillion: for the plan. 
tation of kirks, c. in order that Mr Stirling might have a real right 
and legal title unto the ſaid additional ſtipend, as it is nom ſettled,” 


It appears alſo from the minutes of the preſbytery, that the feuers of 


the town of Greenocł agreed to grant their bonds in the terms required 
by the preſbytery ; © and declared, that they were ſending them in to 
« Edinburgh, in order to be recorded in the books of the commiſſion.” 
But whether they were ſo recorded or not, is not known, as the re. 
cards of that court, preceding the year 1700, periſhed by fire. 

The bonds granted by the feners of Greenoct were loft, and could 
not be recovered; but the bond by the feuers of Crawfurd/dite was 
found. It proceeds upon a narrative of the ſeveral acts of the preſ- 
bytery above mentioned, and that,“ at the time of Mr Stirling's tran- 
<© ſportation, the feuers of Grrenoct and Crawfurd/dite had agreed to 
pay him an additional ſtipend of L. 400 Scots yearly, during his ix. 
* cumbency, according to the proportions therein mentioned; and there- 
4 fore they oblige themſelves, conjunctly and ſeverally, their heirs, 
% x, to pay tothe ſaid Mr Jobn\Sizrling, the ſaid fam of L. 400 Scots 


75 yearly of additional ſtipend, and that during the haill years of his 


« incumbency, and ſerving the cure at the ſaid hirk allenarly.” 
In conſequence of theſe obligations, this additional ſtipend was re. 


gularly paid by the feuers and inhabitants of Greenoch and Crawfurd)- 


dile, from the date of the above ſettlement in the year 1694, down to 
the year 746, to two ſueceſſive miniſters, and to this purſuer, with- 
out challenge or interruption; and the conſtant uniform method of 
raiſing this ſum was by an annual ſtent, ieh was proportioned up- 
on the feuers and inhabitants by ſtent-maſters, and uplifted by collec- 
tors named: by Sir John Schaw!s' baron-banlies vt. 
In 1741, the trade and numbers in this pariſh having continued to 
increaſe; a new erection of a ſecond: miniſter in the town of Greenoct 
took place: but the farmer modified, and additional ſtipends, payable 
to thè firſt miniſter, were expreſsly reſerved to him in the new erec- 
tion; and, agreeable thereto, the additional ſtipend: continued to be 
paid him for ſeveral years after the new erection, down to the year 
1746. After that period; the magiſtrates and feuers of Greenoct refu- 


ſed to pay the additional ſti pend to the firſt miniſter, on pretence, that 


the greateſt part of the inhabitants live within the bounds of the new 
pariſh, to the miniſter of which they are burdened with the payment 
of a competent ſtipend; but the feuers of Crawfurd/Yike continued to 
pay as formeri x o 
The purſuer thereupon brought an action before the court, libelling 
on the two bonds, and uſe of payment above mentioned; and conclu- 
ding, That the magiſtrates of the town of Gyeenoct ſhould be found 
liable for the ſum of L. 154 Sterling of arrears, and in payment of 
«. the additional ſtipend in all time coming; or, at leaſt, that they 


* ſhould be decerned to proportion the ſaid additional ſtipend, and to 


“ name and appoint ſtent-· maſters and collectors as formerly.“ And in 
this ſummons, the feuers of the rown of GreenoeF were called for their 
Pleuded for the defenders, Althougli the conſtant uſe of payment to 


„ 
- 


Devi 1% COUR TOOF SESSION. "0 


i miniſter for forty years of any anal ſom, as a part f his ſtipend 
or benefice, will indeed eſtabliſn an abſolute right to that annual pay- 


ment to the miniſter, and his ſucceſſors, without neceſſity of produ- 


eing any original conſtitution or title in writing; yet this only takes 
place where ſuch payment has been made beyond the years of pre- 
{cription, either by an individual perſon, and his predeceſſors whom 
he repreſents, or by a body- corporate, having perpetual ſucceſſion, 
and power to bind their ſucceſſors,” and the members of the incorpo- 
ration. But the borough of Greenoch was not a legal incorporation till 
they obtained their charter from Sir Jobn Schi in 1751; and the pay- 
ment of the additional ſtipend to the purſuer, and his predeceſſors, 
from the 1694 to the 1746, may be binding upon ſuch of the particu- 
lar feuers and inhabitants as have ſubmitted to that payment paſt the 
years of preſoription, but cannot be binding upon ſuch fevers and in- 
habitants as have acquired their feus, or become inhabitants of the 
borough, within theſe forty years, who are not bound by the preſcrip- 


tion: and far leſs can thoſe who have lately come within the borough, 


and made no payment of this additional ſtipend, be bound thereto ; 
becauſe as this uſe of payment was not made by any body-corporate, 
or by their legal repreſentatives, the community could not be bound 
by the deeds of the individuals. ee Eg | 40 

2do, From the writings produced, there is ſufficient evidence, that 
the bonds which gave riſe to this uſe of payment, were only meant to 
be temporary during the incumbency of the faid Mr John Stirling, in 
whoſe favour they were granted. This appears particularly from the 
above-mentioned tenor of' the bond granted by the feuers of Craw- 
furd/dike, which is produced; and the legal preſumption is, that the 


bonds by the feuers of Greenock were in the ſame terms. In the ſeveral 
acts and minutes of preſbytery before recited, theſe bonds are all de- 


ſcribed as in favour of Mr Stirling only, without any mention of his 
ſucceſſors in office; and in the records of the baron- court of Craw- 
furdſdile, which have been more carefully preſerved than thoſe of 
Greenock, this additional ſtipend is conſtantly mentioned as a gratuity 
revocable d.,... 16 THO pTing 1 TT 
Anſwered for the purſuer. To the ir defence: 1mo, The charac- 


ter and right of a borough of barony, as an incorporation, which, by 


the law of Scotland, it certainly is, ariſes from the charter of the ſo- 
vereign, and not from any after grant of the baron, empowering the 
inhabitants to chuſe their on magiſtrates. Such grant by the baron 
can eſtabliſh no new right, and is no more than a model for the go- 
vernment of the borough. The magiſtrates elected are the baron's 
bailies within the borough, and exerciſe the juriſdiction communica- 
ted to them by him, in the ſame manner as the baron's own bailie 
does over the reſt of the barony; and therefore the agreement made 
in the year 1694 by Sir John Schaw, the baron, with the conſent of 
the whole feuers and inhabitants of the borough, muſt by law be as 
effectual and binding, as if it had been granted by the magiſtrates and 
council, who are now eſtabliſhed as the heads of a legal corporation, 
2do, When a miniſter has acquired right to any annual payment or 
preſtation from his pariſhioners by forty years poſſeſſion, it' is good 
in law to eſtabliſ a right to him and his ſucceſſors in all time coming. 
And it is ſufficient if the miniſter has had the poſſeſſion againſt the 
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preſenting one another under any paſſive title. Thus the court foun;, 


collective body, though not united under a legal corporation, or tc. 


That a miniſter of a pariſſi was entitled to a certain duty from the 
weavers of his pariſh, for each loom employed by them, in conſequenc⸗ 
of a forty years poſſeſſion, although there was no corporation of the 
weavers in this pariſh, which could! bind themſelves and their ſuc. 
ceſſors in trade; neither could it; be ſaid; that the weavers which then 
were, did in any reſpedt repreſent thoſe of the ſame! employment, 
againſt whom the right was firſt eſtabliſhed by preſcription; 29th No. 
vember 1698, Birnie contra Earl of Nith/dale.: And the like decifion 
was given, roth February 4666, in the caſe; of the miniſter of Nori. 
Leith. Ztio, As the uſe of payment, and the method of collecting it, 
has been eſtabliſhed, for above fifty years; the purſuer is no way in. 
tereſted in the queſtion, Whether the late feuers and inhabitant; 
ought to bear a part of this burden, with the more ancient ones wha 
have become liable by their own and: their predeceſſors uſe of pay. 
ment? This they may ſettle among themſelves. The purſuer is enti- 
tled to have his whole additional ſpend: aſſeſſed and collected, in the 
ſame manner as has hitherto: been practiſed. FER 

To the ſecond defence: It appears from the minutes of the preſby- 
tery, that it was inſiſted on, that this additional ſtipend ſhould be 
made not only to Mr Stirling perſonally, but as an addition to the 
former modified ſtĩipend of the miniſter of this pariſh; and for that 
purpoſe it was agreed, that the bonds to be granted ſhould be recorded 
in the books for plantation of kirks ; which certainly was done, though 
theſe records are now loſt; and the conſtant continuance: of payment 
for fo long a courſe of time, in conſequencs o that agreement, not on- 
ly to Mr Stirling, but to two other ſubſe t miniſters, is irxeſiſtible 
evidence of the deſign and import of theſe obligations. And this 1s 
further confirmed: from the decreet of disjunction and new erection of 
the ſecond miniſter, which contains an expreſs proviſo, © That the 
< benefice of the preſent kirk of Greenock ſhould not be thereby dimi- 
niſhed in any fort.” And accordingly the defenders: continued the 
{ame regular payment of the ſtipend due to the purſuer as formerly 
For five years after the new erection. 7 
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< The Lords found the feuers and inhabitants of the town of Greer- 
&« ock liable to the purſuer in payment of the additional ſtipend 
e of L. 25 Sterling yearly libelled on: and found, That the me- 
© thod of levying the fame is, by ſtentmaſters, and a collector to 
be named by the bailies of the borough; and ordained the ſaid 
« bailies to appoint ſuch ſtentmaſters and collector for levying, 
collecting, and paying the ſaid additional ſtipend for bygone, 
and in time coming, according to former uſage.” C. c. 


AA. Miller. Alt. G. Brown. 
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1. The objefion, That diligence; was intra annum deliberandi, not her- 
ſonal, to. the-heix, but competent alſa to areditors. n Met bed af com- 
put ing the annus. 1 | Ana 5 
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N the 23d; March 1757, Thomas Summers died conſiderably in debt, 
() leaving a daughter Margaret, and his wife with child; who, on 
N thereafter, was delivered of a poſthumous ſon, named 

omas. | Toe tar df eng ey FF ogy N 
On the 28th; Jau⁰ůXtry 75a, Sim/on, one of the creditors. of Thomas 
Summers the father, took decreet of conſtitution againſt Thomas. the 
ſon, as charged to enter heir to his father, and on the 16th June 1752, 
decreet of adjudication, Hamas, the ſon, died in Auęuſt 1752. 
In a competition betwixt the creditors of Thomas Summers, it was 
chjected by Edward Summers, ons of them, to this diligence, That it 
had been taken iatra annum deliferandts .. 
Anſwered for Simſon, The objection was never made by Thomas Sum- 
mers, the ſon, to the diligenee. The objection was perſonal to the heir 
himſelf; andꝭ if he did not make it, no competing creditor could found 
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Replied for Edward Summers, By the nullity of the two decreets, 
there Was a jus quæſitum to him, which the failure of the heir to object, 
could got diſappoint. The objection, That decreet was taken intra 
annum deliberandi, is known to make the defender as much free from 
the effects of the decreet, as the objection, That a bond wanted wri- 
ter and witneſſes name, is known to make him free from the effect of 
the bond. In the laſt caſe, a creditor can object to the bond, though 
the defender did not; and in the other caſe, he ought to be allowed to 
object to the decreet, though the defender neglected to do it. 

The objection of minority and lefion, or on the head of interdiction, 
appear to be abundantly perſonal ; yet the creditors of a minor, or of 
an interdicted perſon, may make uſe of theſe objections for themſelves, 
bring a reduction on them, and turn the fruits of them to their own 
account. The objection of deathbed is, from our old law-books, 
and the nature of the thing, as perſonal as can well be conceived; and 
yet it is competent to the creditors of the heir to reduce ex capite lec. 
ti, 16th February 1669, Creditors of Balmerino contra Lady. Coupar. 
——and. from. the analogy of law in many othex caſes, the bent of it 
appears to be, to give creditors the power, not only of affecting every 
right in their debtor, but likewiſe of pleading, each for himſelf, every 

relevant ground of challenge which the debtor could have pleaded. 
Vith regard. to the preſent ſpecies of objeRtion, if the validity of it 
Las made to depen ing i 
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would be giving a power to the heir, and not to the ws to unhinge 
intereſts, and create preferences. Or even, though the heir was not 


partial, yet chance preferences might happen, altogether contrary to 


equity. Every one knows, that he ought not to attack the heir for 
a year; and that adjudications within year and day of each other are 
equal ; truſting to this, a creditor might not uſe his adjudication til] 
the end of the ſecond year, and during the firſt, another creditor has 
proceeded : if it was deemed that the objection was only perſonal to 


the heir, then it might happen, that by the heir's neglecting to uſe j it, 
a creditor might be cut out altogether, who had 3 himſelf 
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F * js DS $3 4 


exactly to the known procedure of lax. 
WT "The Lords found Simſon's adjudication aul, a8 ire annum tel 


ny Berandi. W 2711128 


In this compiricen] 1t appeared, that Gardzwenzvunbther creditor, 
had, on the 'gth of May 1753, taken decreet of conſtitution againſt 
Margaret Summers, as charged to enter heir to her father; me" on the 
th of Augu/t thereafter adjudged. 

Objefted by Edward Summers*to this Aligenck, It was taken! intra an- 
num deliberandi of the Fear which e had, alder the death of her 
brother Thomas the ſon. 

| Anſwered for Gardner, That adding together ir Ame dabwine the 
death of Thomas the father, and the birth of Thomas the ſon, when 
Margaret was heir; and the.time betwixt the death of Thomas the ſon, 
and the date of the diligence, when' ſhe BREE, was heir; ; ſhe had 
more than a year to deliberate. y AE 

Immediately after the death ofany' perſian, the annus + deliberandi muſt 
run every moment-againſt ſome perſon or other; and as it is an eſta- 
bliſhed point, That it does not run againſt a child i in nerv, it Aut have 
heen running againſt Margaret the daughter. 0482330 

wel Lords found Gardner 8 acjudrcation void, as intra au- 

.cc num. W ; | ; i MD 0. D. 


For Edward Summers 2 buen. 'F or Sino wie Garduer Marque 
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| JOSEPH ALLAN wann enn of LITTLEGOVAN, 
AGAIN 3 1 


JAMES YOUNG of NETHERFLELD, and Joux MIL- 
LER Portionor of LAT LESS ob I l 


7 he deatley of a mutual remit pos which adjuditati 571 not follow 
ed, cannot be exafted, for indemnification of. expences incurred in di- 
cuſſing nga ſuſpenſion of the contract, where we ke 2. ned ot was not La 
cially "fund N in fuch e, n T hg 

P. January 17 5d, Youne and Miller varereg4 into bar teh wich n Al. 


re a Allan became bound to diſpone to them' certain Wen 
ubje 
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2 to Allan in ſecurity of a debt. On the other hand, 
Young and Muller obliged themſelves to pay to Allan the principal ſum 
of his debt, extending to 2950 merks, with the bygone intereſt, and 
expences incurred in ſecuring the ſame, all to be accumulated at bit- 
ſunday 1750, % with a fifth part of the ſaid ſum fo accumulate, of pe- 
1 nalty and liquidate expences, in caſe of failzie.“ The contract con- 
tained other conditions; and concluded with an obligation on both 
parties to perform the premiſes binc inde, © under the penalty of L. 10 
«66 terlin IF : | 235 3.5 DIST 230, Ky 1 42341765 

The N of this contract was, that Nang and Miller, as truſtees 


bring the ſubjects to a roup; and in caſe of their yielding more than 
Allax's debt, apply the ſurplus for payment of the other creditors.— 
By the contract itſelf, Jobn Marſhal, Allan's agent, was appointed clerk 
to the intended roup; and by a ſeparate miſſive addreſſed by Allan to 
Young and Miller, he declared, that in caſe the ſubjects ſhould not ſel! 
above the extent of his debt, he would, upon their application, free 
them from the engagements they had undertaken by the contract; but 
thus qualified, © I always being put in atu quo as I was preceding this 
« date, you making intimation to me of your not chuſing to hold bar- 
„gain with me, on or betwixt and the 25th of March next. 
The ſubjects were, in the beginning of March 1750, expoſed to 
roup. Jobn Scot offered for them 3820 merks; and James Stevenſon 
having offered 3900, was preferred to the purchaſe. Both theſe offers 
conſiderably exceeded the extent of Allan's debt: but no caution was 
found by Stevenſon, in terms of the articles of roup; nor did Marſhal, 
the clerk; infiſt againſt Scot, the next bidder, agreeable to thoſe articles. 
—Young and Miller thereupon reſolved to throw up their concern, and 
free of the contract. They made an intimation thereof to Allan 
three days before the time limited for that purpoſe by Allan's miſſive. 
Allan however refuſed to paſs from the contract, and charged Young 


fifth part more of penalty, as incurred through failzie, and alſo to pay 
the mutual penalty of L. 10 Sterling likewiſe therein contained. 

Young and Miller obtained a ſuſpenſion of the charge; in diſcuſſing 
which, they 7n/i/ed, That as the roup had proved ineffectual for anſwer- 
ing the intended purpoſes, and they had intimated their reſiling from 


of. Allan anſwered, That they were debarred from reſiling by the 
roup, which left matters no longer entire; ſo that he could not be put ir: 
Atatu quo, as the purchaſer might ſtill infiſt for implement of the articles. 
—— The Lord Ordinary, by two conſecutive interlocutors, * ſuſtained 
the reaſons of ſuſpenſion;ꝰ to which the Lords adhered. But upon 
a ſecond reclaiming petition for Allan, they were pleaſed to © find the 
* letters. orderly proceeded, and decern.“ And Toung and Miller ha- 
ving then xeclaimed, the Lords, on the 19th of December 1755, ad- 
d hered to their laſt interlocutor, and refuſed the petition.” oo 
When theſe interlocutors'were pronounced, neither party applied to 
the court for recovering expences from the other fide; but during the 
vacation, which followed ſoon after 1 laſt interlocutor, Allan . 
WIN * 3 the 


hich had belonged to George 4rble'dyer in Strathaven, and 


for Arlle and his perſonal creditors, ſhould, with Young's concurrence, 


a ge ů ů ů ů¶ů ů¶ 
23 — — _— + 


— —o v9 rn my 


and Miller with horning to implement the ſame, particularly to pay 
him the ſum thereby ſtipulated, as the price of the ſubjects, with a 


the contract in due time, they were not liable in the obligations there- 
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the:decreet, in the preciſe terms of the charge upon whichitproceedeg, 
namely, decerning' Young! and Miller to pay him, not only che accumu. 
late ſum ſtipulated by the contract, but alſoſthe iti part more, and the 
other mutual penalty of L. 10 Sterling, as incurred through failzie. 
ung and Miller offered payment of the principal ſum, intereſt, ang 
expences of ſecurity; but Allan like wiſe inſiſting fur the whole penal. 
ties, as an indemnification of his expences of plea incurred in ſupport. 
ing the validity of the contract, Jausę and Miller obtained a new ſuf. 
penſion as to theſe penalties; and thereupon Allan took payment of 
the principal ſum and intereſ. „ 
Haadad for Alan the chürge f 41 
amo, Penalties were introduced into our law, to furniſh a ſecurity 
to the creditor, which he might hold for indemnifying him of all ex. 
pence and damage ſuſtained through delay or ſtop of payment in any 
way whatever. In ſtrict law, the whole penalty is due ex forma verbs. 
rum, whenever the debtor allows: the term to paſs without payment or 
performance; and hence an adjudication is legally and validly led for 
the whole penalty the day after the term of payment. The Lords in- 
deed do ſometimes modify exorbitant penalties; but in ſo doing, they 
act ex nobili officio, aud take every equitable circumſtance under conſi- 
deration, ſo that all loſs ariſing to the creditor by the debtor's not ex- 
plicitly performing his obligation may be repaired. Thus, where a 
bond bore a penalty; but no ſtipulation that annualrent ſhould be paid, 
the penalty was allowed to be exacted to che extent of the intereſt; 
29th November 1622, Sempill. Upon the ſame ground, in this caſe, the 
expences incurred by the charger, in maintaining the validity of the 
contract, having exceeded the penalties, he is in equity entitled to 
exact theſe penalties for indemnifying him ſo far, and otherwiſe he 
would be a conſiderable loſ er...... 
ado, The charger pleads: a res tiattenus judicata, by the extracted de- 
cree of the court, decerning for payment of the penalties, as well as 
the principal and intereſt. If the ſuſpenders thought themſelves ag- 
grieved by the lat interlocutors, whereon that extract proceeded, with 
regard to the penalties, they ought to have applied in due time; which 
they did not; whereby the decree became final. And. 
3tio, Suppoſing the caſe open to review, yet decreet would {till fall 
to: be pronounced for the penalties; not only as due e pacto, as well 
as the principal and ĩntereſt, but in reſpect of the circumſtances of the 
caſe, which ſhow, that the charger was unneceſſarily put to expences 
exceeding the penalties, in litigating the objections made by the ſuſ- 
penders to their being bound by the contract, which now ſtand final- 
rr 6 ;otilns 199098 07 e123: 3)9[ fd 51H 
_ Hifwereld for the ſuſpenders, 1, Conventional penalties have been 
always confidered-as-highly unfavourable; ſo that both law and equi- 
ty have concurred in reſtricting them. Though due ex chligutiane, yet 
they have been confined to the reparation of that damage which the 
creditor appears to have truly ſuſtained by non-· performance. In the 
caſe of adjudications, the law ſpecially allows either a fifth part of the 
principal ſum more, or the conventional penalty, to be adjudged for, ac- 
cording as a ſpecial or general adjudication is ſuffered to pala, in order 
to indemnify the creditor for the loſs he is ſuppoſed to ſuſtain by being 


£7 + \ 


obliged to take land for his money. But that is à peculiar privilege 
| ot ien 


bb. G OUR T OF SESSION. „ 


given by ſtatute to adjudgers; and in no other caſe is a creditor allow- 
ed arbitrarily. to 75 penalties, without having incurred to the extent 
of thofe petiaſties the damage or expence thereby properly intended to 
be repaired. . Intereſt is always underſtood to be due on a bond - debt; 
rd encE, in we Cafe, The" penalty die righuly, taken, vo. ſup ly 
the want of a ſtipulation of intereſt in the bond, Expences of plea 
ſtand on a quite different footing. Theſe are in no caſe due or exigible, 
unleſs the court finds that a party Has been litigious, and ſpecially ſub- 
jects him to the coſts, of his opponent, in pœnam of his offence, It is 
only the charges uf expeting ſecurities, or doing diligence for re- 


„ . : I 


| prnces, or to-apprebend that the fue Foul be demanded under the 
denomination 0 COLOR OO Hel 2 SA err eres nent 


expences might afterwards be incurred, in doing diligence for recove- - 


„ 


ry of tlie debt thereby properly due, or whether the charger might not 


be obliged to adjudge. But fuch decerniture could not be underſtood 
to make the ſüſpenders liable in the actual payment of the penalties, 
whether diligence of that kind ſhould be done or not, or to make them 
liable if the expenices of plea already incurred in diſcuſſing the previ- 
ous queſtion as to the validity of the' contract; and as the contract is 
now implemented, by payment of the principal lub 480 incereſt, the 
penalties muſt fall of courſe; as no expence of diligence can be here- 
after incurred. Neither is there room for ſtill awarding coſts of ſuit 
againſt che" ſuſpenders, in feſpect of the eircumſtances of the cafe it- 
ſelf, independent of the conventional penalties, as the ſuſpenders were 
not litigſous, but had at leaſt a probabilis cauſa litigandi ; Which is 
proved by their obtaining two interlocutors of the Lord Ordinary, 
and one of the whole Lords, in favour of their ple. 
de Lords ſuſtained the reaſons of ſuſpenfion, as to the penalties,” 
| : | „ re 
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Nt Kann 5 


TRUSTEES for repairing the TURNPIKE ROADS from n NORTH 
W to . * | 


Ahh 0 AGAINST 19 4 
"The MAGISTRATES and TOWN-COUNCIL of PERTH. 


Tnbabitants / royal . . lable in uu. work on the bigh- 
Ways. 3d 5 Fin 


* 


E 8th act, al ink artthoriſed the juſtices of peace «to give 


« order, as they ſhall ſee moſt convenient, and with leaft grief ts 
© the ſubjeR, for mending of all highways and paſſages to or from 
any market. town or ſea-port within the ſhire; with a diſcretionary 

wer, of cenſuring or puniſhing thoſe who refuſe to concur in mend- 


ing ſuch highways or paſſages. 
The ſame POT were SYS to the juſtices of peace by the 38th ad, 


Parl. "| A 

By the 16th act, Tak, 1669, the juſtices were required to convene 
% all tenants and rottars, mg their /ervants, who are to have in readineſs 
* horſes, carts, ſledges, ſpades, ſhovels, picks, mattocks, and ſuch 


other inftraments as ſhall be required; and to work upon the high- 


ways during certain days yearly, * betwixt the bear-ſeed and hay-tine, 
er barveft.” The juſtices were moreover empowered * to poind the 
« readieft goods of the abſents,—without further ſolemnity, but ap- 

« priſing the ſame upon the ground of the land. | 

And © becauſe. tbe work of the inhabitants. within the ſeveral bounds 
« will.not be able ſufficiently to repair the hi hways,” the act or- 
dained the heritors of each ſhire, comprebending the beritors of tht 
% borougb-lands therein,” to be aſſeſſed i in a certain ſum yearly, ac- 
cording to their valued rent. 

The act 9. parl. 1670, allowed the juſtices to o compound, in certain 
circumſtances, with the perſons liable in the ſtatute-work. 

By an act 5to Geo, I. the juſtices, and the commiſſioners of ſopply, 
were ordained ** to.convene the tenants, cottars, and other labouring 
« men Within their bounds,” for the repairing of the highways, © to 
« work three days before the Ia day of June, not being 1 in ſerd. tine, and 
three days after barve/t.”” _ 

An act paſſed 260 Geo, II. for 1 repairing the highways betwen North 

Queen ferry and Perth; certain tolls were thereby appointed to be le-. 
vied, and, for the execution of the act, truſtees named; among whom 
are, the principal magiſtrates. of each royal borough within theſe bounds, 
hy „ the counties of Perth and Fife.” _ 

It was thereby enacted, ©, That all perſons who are by.law charge- 
„able towards repairing "the faid roads, ſhall remain chargeable, an 
do their reſpective works, upon ſuch roads as the true, or any 
“ three of them, ſhall direct.“ 


Ihe act, moreover, contains the followithy" clauſes. 5 FP 
« An 


: 
3 
3 
i 
A 
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1757. Nee COUR T''OF-SE-SS.LO-N. , "_ 
And for removing all doubts and queſtions that may ariſe, con- 
1 cerning WhO are liable in performing the ſervices aforeſaid, it is fur. 
« ther enacted and declared, That every heritor labouring and poſſeſſing 
« his own grounds, ſhall be obliged to aſſiſt at repairing the highways.” 
As alſo, © That all carters, and brewers, occupying tarts, refiding in the 
« counties aforeſaid, ſhall be obliged to perform their ſeveral ſervices 
at the reſpective high-roads, at ſuch times, and for ſuch days, as 
« are preſcrĩbed by law; and that every bouſebolder, cottager, and la- 
« gourer, within the ſaid counties reſpectively, ſnall work on the high- 
% ways, by himſelf, or another employed by him, for the days, and 
« under the penalties, as are already preſcribed by law. “““LLL 
A quorum of the truſtoes named by this act, charged certain houſe- 
holders in the royal borough of Perth, to ſend each of them a perfon 
to work on the foreſaid highways.” The magiſtrates and town-coun- 
cil of Perth; on behalf of the houſeholders, ſuſpended this charge. 
_ Pleaded for the ſuſpenders, Neither by the general laws concerning 
the repairing of highways, nor by the patticular act 2679 Geo. II. are 
the inhabitants of a royal borough liable in the ſtature-work. 
The ſituation of the roads to be repaired; the deſcription of the per- 
ſons who are bound to repair them, the ſeaſons of the year at which 
they are called out, the inſtruments with which they are to come fur- 


* 


niſhed, the penalties laid on thoſe who abſent themſelves, the manner 


of levying ſuch penalties, the nature of the ſubſidiary fund provided 
for repairing the highways;/and the practice in Scotland as to the exe- 
cution of thoſe laws, all concur in ſhewing, that the general laws 
meant to impoſe this burden on the inhabitants of the country, and 


the poſſeſſors of predial tehements, but not on the inhabitants of 


4 þ 15 ; * 4 |; 
* 4 f # F 3 # of 


. «EY WE ne rn ROT err Om; tine} t$ry $137 
royal boroughs.” N 0 5557 $4 & 87 #36 CF + 8 of 14 | he 3'4 LN 
The roads to be repaired lie in the country, and paſs through the 


grounds poſſeſſed by countrymen : it is natural, therefore, to oblige = 


countrymen to repair them. Other, and very different ſervices, are 


impoſed upon royal boroughs: they are bound to repair the cauſeways 


within, their territories, to perform watching and warding, and to 
„%% ¶ $0 100-5 49 HE 


quarter ſoldiers. i UTCTIOSOTW! bang v7 DID VOTY ops As 3 
The deſcription of the perſons bound to repair the highways, is li- 


1 15 4 


mited to thoſe who reſide in the country. The act 1669 mentions 26 


nants and cottars; that is, men who poſſeſs and labour grounds. The act 
5to Geo. I. adds, other” labouriuę men This expreſſion, in common lan- 
guage, relates to men who gain their livelihood by country-work. 
The ſeaſons of the year allotted for the ſtatute- work, are thoſe which 
are moſt convenient for labouring ew," 5 OTE EIn 8 0:1 
The inftraments with which-thoſe liable in the Ratute-work muſt be 
provided, are ſuch as are uſed by perſons occupying lands; but which 
the inhabitauts of boroughs ſeldom poſſeſs, and ſeldom can uſe 
The penalties impoſed by the act 1669 on abſentees, prove, that all 
who are called out are ſuppoſed capable of ſuch work. Now, it is cer- 


rain, that moſt of the inhabitants of beroughs are not. 
The penalties are to be levied or the ground of the land: it follows, 
that the abſenters were undetftood' to reſide chere, and not In bo- 
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"IF 775 f d for repairing the highways is to be levied from 


the beritort, becauſe the work of the inbabitants with the ſeveral bound: 
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. DECISIONS: or THE N* LxXVII. 


3s not ip for executing le —— of the law; and it is rez. 
ſonable, that the proprietors of the ground ſhould finiſh what the Poe ir 
of the ground leave'uncompleted. 
And with reſpe& to the execution of cheſs awer the 1 of 
. royal boroughs have from ow. ee been exempted from the 
_Narute-work, LAWASNG TS 1 

Such was the ian of ahe geneval Kannen for repairing the 
kiehwatks and it does not appear that the particular ſtatute 26 
Geo; II. meant to change the general law; this will not be preſumed, 
eſpecially in an explanatory ſtatute. The expreſſion, houſeholders, col. 
tagers, and lobourers,'is.taken from Eugliſb ſtatutes; but as reference is 
made to the laws of Scotland, for determining the extent of the ſer. 
vice, and of the penalty on default, ſuch expreſſion muſt be interpret. 
ed according to the laws of Scorland. There are many perſons reſid. 
ing in the country, and fit to perform the ſtatute-work, who yet are 
not tenants nor Cottarg, nor, in ſtrictneſs of ſpeech, Jabouting. men: it 
may therefore have been proper to vary the words of the ſtatutes 
1669, and 5to Geo. I. and to comprehend. uch perſons under the gene- 
ral 1 nation of bouſebolderæ. But n cannot meat all who 

poſſeſs houſes; -for all heritors. poſſeſs houſes, and yet all heritors ate 
Fo called to work by the/aR/26#0:Geo, II. es dy, cen heritors 
and they too in virtue of a ſpecial clauſdd. 
Beſides, bou/ebolders within the county, doey: not e ! the in- 
habitants of a royal borough; for, in law, the county and the borough 
are contradiſtinguiſned. Thus the ceſs impoſed upon a county includes 
not the. ceſs impoſed upon a foro: thus the juſtices of peace are 
authoriſed to licenſe ale-houſes within their reſpective counties; and 
yet the power of licenſing ale-houſes within Gail $row aol is given 
| to, the magiſtrates. 74 27 558i 

Pieaded for the e TER} acts 1617: and 7661, lodge a diſcre- 
tionary power in the juſtices for repairing the highways, with the leaf 
grief to tbe ſubject. In the later ſtatutes, the deſcription of the perſons 
| whoſe work was particularly required, is indeed leſs extenſive; but 
there is no exemption provided to the inhabitants of royal boroughs. 
Neither does there ſeem any.reaſon for exempting them. They are fre- 
quently : tenants and labouring-men, as well as thoſe reſiding in the 
country are. The inhabitants of royal boroughs, 5 15 the goods which 
they tranſport, and by the heavy carriages which they ule, break the 
highways.as much as they who reſide in the ONURTTY fo 3! and they 
have. more benefit from them when repaired. I ted 

The particular ſervices performed by royal boroughs cannot t exempt 
them from the ſtatute-work. The zeparation of cauſeways:is.an obliga- 
tion.incumbent on them by their charters; and for this end petty tolls 
are generally in royal boroughs, and eſpecially at Perth, eſtabliſhed: 
the ſervice of watching and warding is the reddendo of the charters of 
royal borougbs, and at the ſame time is calculated for their own con- 
veniency and ſecurity: the quarteriug of ſoldicrs.is not a permanent bur- 
den, but in conſequence of annual ſtatutes; and it is impoſed, in com- 
mon with royal boroughs, upon market-towns, who pretend to no er. 
emption from the ſtatute- work. 

Whatever may have been the caſe formerly, when the repairing of 


highways was much EO, it is Feen that of late years the in- 
n habitants 


work; and in the only caſe where this exemption was pleaded, the 
Court repelled it; 24th * 17 50, wy Hamilton againſt he inbabi. 
tante of Kirkcaldy. 

But although ſuch exemption were to 8 been ſuſtained upon the 
zeneral ſtatutes, it cannot upon the particular ſtatute 2670 Geo. II. 
Keſclalle, in common ſpeech, implies one who poſſeſſes a houſe: 
and were it to be reſtricted to the ſenſe for which the ſuſpenders plead, 
it would be a ſuperfluous word; for perſons reſiding in the country 
could pretend to no exemption before that act paſſed. A houſebolder 
within the county muſt comprehend a houſeholder in Perth : for when- 
ever the law means to diſtinguiſh between boroughs and the reſt of 
the country, it marks the diſtintion. Thus, in the juriſdiction act, 


when. this diſtinction 1s not made, county or ſhire includes borough ; as 
in the 36th act, parl. 166: 3. eſtabliſhing a militia; and in the 39th act, 
199 Gen 41. for the more effectually diſarming the Highlands, the 
ceſs of the county is diſtinguiſhed 5 — the ceſs of the borough ; be- 
cauſe the law impoſes a certain proportion of the ceſs upon the bo- 
roughs, diſtin from what is impoſed on the counties. Beſides, if 
county, in the 26t0 Geo. II. did not include royal boroughs, © the princi- 
% pal magiſtrates of each royal borough within'theſe bounds, of the 
counties of Perth and Fife,” could in no e have been "appoint- 
ed truſtees for the execution of the act. 

„The Lords found the ſuſpenders liable in a the ftature-work of the 
as 2h turnpike- road in queſtion. 1 5 . 1. 

| " or the ſuſpenders 7. Craigie, Advocatus, Alt, Lockbart, F, Ferguſon... Reporter, Bankton. 
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31 


N. B. This caſe being vniitred to be inſerted at the date of the interlc- 
wr, is here or nfl at we end oY the year ar. | | 
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in or . to bis children i in-lands. by them acquired. 


IX Jobn Gowdit having obtained From the. Crown a gift of wy 
YI. tus heres to the lands of Maiſon- Dieu, the property of the de- 
ceaſed Margaret Moriſon, who, he alleged, had died without heirs, 
Jebn Ramſay brought à declarator to exclude this gift, in reſpect that 
Margaret Morifon had not died without heirs, and that he was next 


He connected his! kelgtion, by evi that . Moriſon was 
| deſcended from and heir to Fames ring, who was her great-grand- 


father ; 


rai royal boroughs have not been exempted from the ſtatute- 


juriſdictons competent to royal boroughs are expreſsly excepted. But 
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8 ſequently, that Ram/ay could not ſucceed either to him or d any of 


. ercendi, dignitatibus, hereditatibus, terris, privilegiis,” bonoribus, ff 


28 Hu Moriſon, ſine legitimis heredibus de gorpore ſao proereatis, vel 


RN - 0 * — oy n = = 
= — n # N * a tl h . — = - v 
R 2 — os —— _ = > . —— . — — — A _ - * 8 h *. 5 Js - 
— > Ix — — * 8 — ——— ˙¹¹ — * rs | 
TA 2 2 4 rs — ho => —— —— — — h = 5 2 * 2 N - r nl > Fs 8 
A TR 8 FR &5 by 2 88 5 - - — 2 88 wht — — 2 rn D 3. P 2 ns FS — —— TA, 2 ISL _ —_ - - - * 6 8 N 8 
_=_ r 4 BWB . EE EEE aac -— * FTW - EIA :P. ͤ A EE ener ang wh, — IT —_— 
4 © 7 1 I'S, _ & 1 AS AO nts. © aps, . * Fx +: , 5 * 2 90 [TY LS 22 » = K . MF 1 "ſen. Son — * * deb, - . penn rang — es] wy 5 - mg Fa + DSS & * = 1— = = 
* a Ss A Re, oy 9 ow 145; + ws s 7 . 2 — 5 . = *. ES n — * eee r OT — — * * — — — — — — WEIS. * 2 8 nog — I 4 wy n 2 2. r 
— 2 l 5 a” < — 7 "I 5 N TD A "ans an Dot _ —— 8 © ; — — * 2 = __ 5 — 22 — ET CNT EI rv 4 <5 e —_— 25 * * e l n _ = iS —Y— 
2 — N : b 4 e * 7 I = ; * * 4 ö Foc — . SIS >» FE LEST: ? r AD mr" on * r 5 Fe C 2 >= fl 5. DC A ED TS 
a l KW = * 2 = VIS — = —— SS — — rr ö rr I 14 II — N ber 333 r r — IT 47 
- — <0 — — LO OI 2 p * 8 3 2 * 8 * » _ — 1 _—_ _ - — 22 2 = h —— — > — by . * — ar bl L * 5 2 9 r 2 
— oo — "FL * . 257+ 4 Ion „ ab wer te VS — . 223 ned — — — rr "= Wox} ——— 12 * oO ans 2 8 = — — —— l \ INI — 
» — 2328 X > 1s 2 2 % : 2 none ono apts G 5 Yar a: * - — * - COS _— 8 r KS — ade wn . — - On — —— 4 * — 5 r = = A — 
- „ 8 3 - — by — « =} I ** * =.» 8 agg * — TDD eee - RY K 2 = - — — — 3 G * _ * " of i Te - A S — —_ 22 — 2 r — — —— og — — — = — * n _—_ — 8 n apy 88 prey * 3 8 goo 7 T7 _ — Ong: 
—_— r 2 2 —_— * 2 DW — , I CIA Den SQ 4 pag ys & —— PE rattan — 2 — — — — : = 2 - * * NDS —— —y—y— 1 — aq. — Ä : oo Oe 8 « E — eg * * — : 22 * 2 3 [Ss — ry . - — 
A ö J . 5 — TED —— tnnden — 2 . WS Soo oo OK CET EIS Aro a EL ayes > — r 3 —_ — * — 0 2 : l \ . b : 
* bo oh — > : * — ts * 2 = . 7 — — << Wn. 2 — — 227 8 2 222 = — — — > — 5 — 2 "I — r — — * — — os. G © $I 7 a - p> *.- 2. 8 — PE * — — 2 be params _ —— _—_ W — * ja + $7 > t 
= VP Pr ns — . F WES; ting) pr Ir Þ ER EE Se et OS 8 2 al 2 — DN — — — — — —— —_— —— — — — — — —— — . A125 pL OI rr Pa REES r 7 2 I. : re A - ck area Sen wn \ 5 
RIF on * — I, hens 4 — 1 — 2 2 2 r — ä 2 — — — 2 * - N 5 In 5 - 42 > A; N. — — ES 6, - i - 5 . 2 — — —— — — — ̃ —ͤ—äỹ n — — rabies ett we<s >. — — 4s 9 —— 8 A, = 
© 4 — — — a a - - - ” 8 —— — DION IS . - . - — — . * 4 N = * : — 7 - = 
K 8 2 a» neg Y EI, _ 3 ” HUE: Do — — * W — „ „ gs - , — ” ——————— 3 not — , F — — « : — C — i — — = 2 e > - — 29 dii ow yh. ated att. is bs — 2 _ — — 4 = — 
N n; * * 0 0 eu mc. > 22 8 — - . — n N " 1 . 3 : - > CO 5 - 
* «%½ —— — — 4 — <4 tro — — ——ñ—ũä0 — wg <r— og — —— — —̃ä — . " — 2, Trane — i bw tr — da LES $58 GCN 6 3 1 2 nf * 882 * nts 232 — - — — — 1 - 5 1 pong ys — 
„ 


— — rd —_— 
— —— 2 2 
— 2 ul —— dl 


_ « eiſdem, pro nobis et ſucceſſoribus noſtr 458 50 


— * * 8 * 
Ws 
N FF:! EM © cone 
hs p 8 — RP. . 
2 — = 
e 4 > 8 1 2 


540 ' PECISIONS or THE N®LXXIX. 


farhers.gnd.jha he himſelf xs deſvended from and beir to lan 


Morifop, the only fiſter gf chis James. 1 es 
e was, that James Moriſon was a baſtard; and, con- 


his eben heres, 5 Sa n 855 
no hei §Kcept thele t nis on FETTE 5 
70 6 this, Jobs Ramſay produced ew a OT 2 
vour of James Meriſon, of date goth Jung 1 n 
the common ſtyles and in them King Ce I. gi d grants to 
Fames Mariſon in <be following words,  plenariam poteftater, lib. 
R alem, ut ipſz libere et lieite dic. 
46 ram facultatem, ec licentiam Pei ' | ie Boe Car 
** ponere yaleat, quoyis tempore yite ſuss, ire mger fuerit, en 
< ſve in tempore mortis ſug, de omnibus et fingulis terris % „ 
«© mentis, annuis redditibus, aſſedationibus, prædiis ky” a w 5 
< ubicungue, infra dictum regnum noſtrum, Give extra idem, exiſten.; 
cc 2 0 þ omnibus et ſingulis Boni s lis, mabi{zbus ee ee e quaſitis 
R— v beriduis, prop: 
« ipſi magis videhitar expediens, conveniens, et e ee hon. 

« ſtance. baſtardia, in qua genitus et natus eſt, et privilegio juris no- 
bis ſuper baſtardorum eſchetis conceſſ.; ae etiam ipſum? Jacobum 


„ bis pe Nef ee, $6 0b! 
. Morin ad omnimodes adus legitimos, in judicia, et extra judicium, ex- 


* 684, et polſellionibhus gaudendi, in omrih un, et per oni, Aru Fr de . 
< mo thoro procreatus fuiſſet, legitimum fecimus, et, 2 roy Ma- 
<; jeſtaris plenitudins, legitimamus. Et ſi dontigerit, dictum Jaco- 
« fine diſpoſitione, per ipſum, de terris ſuis gt bonis antedictis, facts, 
4 in fata Febders det , ex noſtra regia poteſtate, et authoritate regali, 
volumus et concedimus, et, 195 nohis ęt ſucceſſarihus noſtris, de- 
% cernimus et ordinamus, quod 5. N agnatus vel cognatus Juis, 


ex parte patris vel .matris, erit igſius heres 


eres, eique, in omnibus /uus, 


< terris, redditibus, poſſeſſionibus, et bonis hereditariis, mobilibus 
et immobilibus, habitis et habendis, ſuccedet, et ad eadem, per 
„ brevia capelle noſtræ regie, introibit, mili modo, et ades legitine, 

4 oigore bujus naſtra legitimationts, ac ſi prædictus Jacobus Morifon de l. 
git imo tboro proc reat u fuiffet, vel hæredes de Lotpore ſao * 
«« procreatos habuiſſet, aut ſuper dictis terris et bonis is in vita ſua 
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damus et congedimus, et pro pobis et 
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he prout uno et, e conv; exſo, ſuietalamamus et trangferamus, inlet ad 
« prædictum Ja cobum Moniſon, et perſonam vel perſonas cui vel qui- 
pra ohn Meet PENONAM VE) UHTIPBAL CL YE ui 
% bug; pu de terris, hereditatibus, et bonus furs, ! antedictis, diſpo- 
1. ness cafigerit; nge nan in et ad propinqaiorem agnatum cr.cogna- JHOR 
„) ́᷑ꝶ᷑ ee is corpore-duo,,ci, 
if ſaccedere,cantigerit in eiſdem, totum Jus: et elameun, Jufus bitulum, pla- n 
«& citum et qua ſlianem. qua el quas nos, vel fucteſſorts: no/tri 7 babemus, vel 
* gnouis modo babene vel clamare: poterimug; fume aliquo obftacuto,” 1 
From theſe letters of legitimation, Ramſay contenlled, That he, as the (F208 
next agnate to James Moriſon, had a right to ſucceed to him. He _—_— 
pleaded, That the maculg natalium, or ſtain of baſtardy, with all its con- 
| ſequences, was removed by the letters f legitimation, which are in- 
tended to mitigate the hardſh ips and incapacities whereto baſtards are 
ſubject by the common law. That the law of Scatland, with reſpect to 
legitimation, was the ſame as the Roman law, and the laws of France 
and Holland ; the royal prerogative being always underſtood to extend 
to giving the baſtard all rights of a free citizen, except that of inhe- 
riting to his father, or collateral relations, ' That the words of letters 
of legitimation, whereof great numbers appear in the records for two 
hundred years paſt, are almoſt uniformly the ſame with the preſent 
ones; and give to their agnates on the father's ſide, and their cognates 
on the mother's ſide, a right to inherit from the baſtard in default of 
iſſue of his own body. It ſigniſies little whether the ſovereign power 
could reſtore the blood ſo entirely as to create relations on the father's 
ſide to a baſtard; it is enough, that he can do an equivalent act, by 
giving to the ſuppoſed agnates of the baſtard a right of inheriting 
from him. By beſtowing this right the ſovereign hurts no third party, 
as he diſpoſes only of an eſtate, to which himſelf would otherwiſe be 
in law entitled, in the ſame manner as if it had actually eſcheated 
through baſtardy or wtimus. beres. That a gift of this nature was 
equally effectual, although the benefit of it did not take place, in favour 
of the grantee and his heirs, but at a diſtant period. That the fove- 188 
reign could by law make an effectual grant of the caſualties of ſupe- {2088 
riority not annexed to the crown, as well thoſe ariſing in his own, as in By 
future time; and could, in the ſame manner, diſpoſe of the eſcheat of 
baſtardy, and w/timus beres, which are not part of the annexed pro- 
perty, to take place at a diſtant period. 22 £3 $75 1113-00 dow 
. Anſwered for Gowdie, That the form of the letters of legitimation had 
been borrowed from the form uſed. in France; but that form could 
not receive effect in the law of Scotland. Thus, for example, they give 
right to the cognates, or relations upon the mother's ſide, to ſucceed to 
the baſtard; yet by the law of Scotland there is no ſucceſſion on the 
mother's ſide; and with this law the ſovereign cannot diſpenſe. In the 
ſame manner, they empower the baſtard to diſpoſe of his real eſtate 
even on deathbed; yet by the law of Scotland he cannot do ſo; and 
with this law the ſoxereign cannot diſpenſe. The extent to be given 
ta thele letters is to be found, not in their form, but in the law-books : 
ais, libs a. diag. 18. paragn 10. and 13. gives his opinion in point 
againft the effect of the letters contended for; and Shen, voce Baftardos, 
and Lord Stair, lib. 3. tit. 3. 5 44. ſuppoſe the only effect of thoſe letters 
15, to give the baſtard a power to teſt. That from a vaſt variety of in- 
in dhe $\ . f legi- 
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mated baſtards without iſſue, or without ſettlement of their eſtates, the 
ſovereign had uniformiy ſeized, or granted them, as fallen to him, 7a. 
tione baſtardiæ aut ultimi beredis, as by the law of Scotland baſtards could 
have no agnates inheritable to them. Nor could any precedent be ſhown 
of a ſervice to a baſtard by his ſuppoſed agnares, nor any retour of ſuch 


ſervice upon record; which two things afford the ſtrongeſt evidence, 


that ſuch agnates had no claim, either from the general law of legitima- 


tion, or the particular words of the grant. That both by the common 


law, and by ſeveral ſtatutes, the ſovereign was reſtrained from diſpo- 
ſing, by anticipation, of eſtates, which, in a diſtant event, might be 


forfeited or eſcheated; nor could he grant away future and contingent 


caſualties of the crown, ia prejudice of his ſucceſſor. 
The Lords found, That by the letters of legitimation, the agnates 
of James Moriſon, the baſtard, were entitled to ſucceed to Janes 
Moriſon's eſtate, heritable and moveable. “. 


Jobn Goꝛodie afterwards ſet forth to the court, That he had diſcover. 
ed, that the lands of Maiſon- Dieu were never the eſtate of James Morijon, 
but had been che eſtate of his ſon Samuel Moriſon ; and from thence he 
contended,' That as the preſent letters of legitimation only provide, that 
the agnate ſhall ſucceed to James Moriſon, in terris ſuis et tewementis que- 
fitis ſeu querendis, the agnates cannot take terras or tenementa that were 
never in his perſon, but only in that of his ſon; and that grants of 
this nature ought to be ſtrictly interpreten. 
Anſtered for Ramſay, The letters of legitimation are in moſt ample 
form, and ſpecially provide, that if the baſtard ſhall die without heirs, 


his father's neareſt agnate ſhall-ſucceed, as if he, the baſtard, had been 


born in lawful wedlock ; and the King thereby renounces, for himſelf 
and his ſucceſſors, all right that can accrue to them by James Meri/or's 
having been a baſtard: That grants of this nature, which do not 
hurt- any third party, and where nothing is given away but what 
would accrue to the crown, ought to be liberally interpreted : That 


though the eſtate in queſtion had not been eſtabliſhed in the perſon of 


mes: Moriſon ; yet as James Moriſon was legitimated, ſo far as that his 
agnates could ſucceed to him, they were alſo entitled to take any eſtate 
which belonged to his ſucceſſors. Further, That by a particular 
clauſe in the grant of legitimation, Fames Moriſon was made capable 
ad omnimedos actus legitimos, in judicio et extra judicium, exercendi, dig- 
nitatibus, bereditatibus, terris, c. gaudendi, ficuti de legitimd thoro pro- 
creatus fuſſet, legitimum fecimus, Cc. That by this clauſe he was en- 
titled to ſucceed and take, and to be ſucceeded to by his deſcendents; 
and Jobn Ramſay, his collateral heir, muſt, of conſequence, be entitled 


to ſucceed, and take, as heir to Margaret Moriſon, the lawful deſcend- 


ent of aas; ͤ —--—ö• e 
The Lords found, That the lands of Maiſon - Dieu were not the eſtate 
of James Moriſon, but the eſtate of his deſcendents; and the 
E agnates of the baſtard were not, by the letters of legitimation, 
entitled to ſucceed thereto; and therefore preferred Mr Gord! 
4 the King's donatar.”” , ee . D. 
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"= ARCHIBALD ARBUTHNOT, wm others, : 


Hog 093-1 


4% N 


Nl ane AGAINST. 


Lieutenant ROBERT ARBUTHN or. 


4 FAR is entitled to the profit ar iſing upon bis hare of the hes | 


Funds, as well ar to the legary itſelf. | 


7 


Obert Arbuthnot, on the 1 Sch of February 175 ; 2, l a teſtament 


in England, by which he gave to his wife the liferent of his whole 
eſtate, Fo; failing children, divided his fortune into legacies to his 


wife, and certain other perſons, his relations: Mary Arbutbnot, his wife, 


he named executrix of his will. He died ſoon after. 
His only child died on the 25th of Fulp 1753; z and his wife alſo died 
in March 1754, having firit made a ſettlement in favour of her ſiſter 


Mrs Eliſabeth Arbuthnot ; who having likewiſe died, Lieutenant HOSE 


not ſucceeded to her, as neareſt of kin. 


The teſtator '$ eſtate, at the time of his death, confilted of 7s 93 418. 4. 


of Sout b- Sea, Bank, and India annuities; and he had alſo L. 187 due to 
him by two moveable bonds, and LI 5 not bearing intereſt.—His 
debts amounted to L. 162; ſo that · the debts exceeded that part of the 


executry which did not bear intereſt, in L. 47. 


Mary Arbuibnot the executrix ſold part of the South- Sea, Bank, and 


India annuities before her death; * did not uplift the moveable 


bonds. Eliſabetb, her ſiſter, ſold the remainder of the ſtocks. 


- Archibald Arbuthnot and the other legatees in/i/ted againſt 8 ; 
Arbuthnot, as repreſenting. the executrix, That they were not only en- 


titled to the legacies ſpecified in the will, but to the intereſt from the 
time of the wife's death, the liferentrix, which would have fallen due 


upon them if the teſtator s funds had been allowed to remain in the 
ſtocks; for that there was no neceſſity to have ſold out more than was 
wanted to pay off the L. 47 remaining of the teſtator s youes, after ap- 


plying his funds which did not bear intereſt. 

In ſupport of this claim, the legatees contended, That an executor is 
liable F 1 annualrent of ſums mentioned in the inventory as bearing 
annualrent, which had been decided 26th of June 1705, Robertſon a- 
gainſt Baillie, And, at any rate, the diviſion of the teſtator's funds 


ought to be conſidered as taking place at the time of his death; and 


therefore the legatees ought to receive their part of the kund, with 


dl the profits attending it. 


Anſwered, Intereſt, by the law of esd is not due nife ex lege vel 
pactos and there is no law by which legatars are entitled to any more 
than the ſum legated, and they have themſelves to blame, if they do not 
recover payment immediately after the legacies "become due. Nor 


does an executor find. caution to make payment of any intereſt upon 


the n The neareſt of kin may indeed have a claim in 
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equity for intereſt upon duch of the funds as bore intereſt to the de. 
funct himſelf; but this will not apply to the caſe of a legatee. 

1 The Lords found, That that part of the defunct's eſtate which 

was diſponable by teſtament, is to be divided, at the Widow'z 

death, proportionally amongſt the legatees; and that each lega.” 

bw tee is entitled to a proportion of the ſums bearing) intereſt at 

the teſtator's death, ho the intereſt thereof from the widow's 

15 death. Wee Tad ee 203508 , A " 5 . * 
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Abe eic, ALAN 255 cOMpANyY. Rs 
15 "th; re Fe, 975 al e ce Holt rbe erence . the 
eue. 0 TGOVET £11 mn * "I ſt 
Tien il i SE n ond ty We MP” \j 

AN the. x September * 30 Fary agent for Gute a a 

" wrote to Allan - x 92 Gentlemen, 1 ackndwledge to have 

« Told from” 500 to's > boll 0 N ry, weal, crop 1754, good 
„And ſufficient out- 1201 at 16x. $9, Sterling per boll, Aeltverable at the 
e harbour of Irvine, as ſoon as wihd aut ae will allow; payable 
at Martinmas next, and the Yi: 0 Hui, In e qual proportions.” | 


e F 5 N 
: YI lit! 2 * 14 1 1 43 „. 


Of the fame dute, Allan, in Aft er to this Ncten declared his ac- 
ceptance of the bargain; ; addin hg, tl at the'th meal ſhould be delivered! in 


+113 10 nen Ai on 18 1911 


three be 
Wichin the time a pPpolnted, Cos ſhip} bed 600 bolls of meal, of crop 
1753, from Portſaf for Irvine, and made Poe of it to Allan. 


Allan not having *vecalion' for the meal,” tefuſed it, on this ground, 
That, in terms of the 5 5 it. Was" lot of crop 17 

Coutts having broyp ta tocels! inſt Him, he 508 his defence 
on the ſtrict terms 0 che let ters, which. bound him to receive meal 
only of crop 1754. 

Anſwered for Coutts, The Felde / crop 1754. had been put in by 
the inaccuracy « of Faith, inſtead of erop 1753; that crop 1754 could 
not be in the intention bf p artles, becauſe it Was impoſſible It could be 
delivered of that ere ro P to 1/vine in three weeks after the 
* date of the letters; ſeen; the gentlemens farm-vidual in that coun- 
ity are not dellyet able till betwixt Luk and CandIemas.. lee 

"Replied, When an impoffible condition is annexed W a barg ain, the 
effect wy it muſt be, to void the bar gain altog ether; J. 31. Ban De 
ez ef af"; Stair, li, r. l. e a 75 rit. 10. JT3- 
The 10 8 Tous Allan abt 1 5 N 5 of * theal [Uſered to to 

"i, del ivered. THING] IVE 7 7137 Dok 03D! oY 1. D. | 
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A bill indonſed in ſecurity does not require negotiation. 


Obert Cuming became debtor to the ropery-company in ſundry ar- 
ticles, amounting to L. 119: 8: 85 Sterling. Upon the 2 5th Sep- 
tember 1753, he fitted his account with Alexander Ogilvie, the compa- 
ny's clerk ; and not being in caſh, he indorſed ſome bills to Qilvie, par- 
ticularly one accepted by James Cuming his brother, for L. 29: 9:1T 
Sterling; to which he added an acceptance of his own for the balance. 
Ogilvie, on the other hand, gave Cuming a copy of his account, with a 
note of the bills indorſed, and the following doquet ſubjoined: Re- 
« ceived from Mr Robert Cuming in the above bills L. 8 1: 16: 84, with 
« his own acceptance, of this date, payable in ſix months, for L. 37, 
« 4s. Sterling, which, when paid, are in full of the above account; and 
the ſame is diſcharged for the Edinburgh ropery-company.” __ 
The company received punctual payment of Cuming's own accept- 
ance, and of the other bills indorſed, excepting. James Cuming's bill a- 
bove mentioned. It became due in March 1754; but the accepter 
being by that time in a ſtate of bankruptcy, the company did not ſtrict- 
ly negotiate it, truſting to the indorſer Aol their payment, in reſpect 
of the conception of the above doquet. In June 1754, they proteſted 


, 


the bill, and raiſed horning and caption upon it. 


f 


James Cuming's effects not being ſufficient to pay above eighteen 


pence in the pound of his debts, the ropery- company brought an ac- 


tion before the high court of admiralty, againſt Robert Cuming, for 
payment of the contents of the ſaid bill. n, 


Cuming, in his defence, alleged, That the bill was indorſed in folu- 
tum of the account ; and not having been duly proteſted for not-pay- 


ment, recourſe was not competent againſt him. The purſuers, on the 


other hand, maintained, That by the doquet of the account, it appear- 
ed, the bill was only indorſed in /ecurity of the debt; and therefore 
there was no need for exact negotiation to entitle them to recourſe. 
The judge found the defender liable in the contents of the bill, 
with intereſt from the citation © _ 5 | 
 Cumang, in a bill of advocation, pleaded, That it would be of the 
moſt dangerous conſequence, to overlook a point ſo eſſential to com- 
merce, as the exact negotiation of bills, and to ſuſtain an action of 
recourſe upon bills not duly negotiated. 1 8851 
Anſwered for the purſuers, The words of the doquet, which, when 
paid, clearly imply, that the bill was not taken in payment, but only 
in ſecurity pro tanto of the debt, An aſſignee in ſecurity is not bound 
to do diligence ; neither can an indorſee in ſecurity be ſo bound. 
2 5 0 o | Where 


S. I . 5 * f | Hh / 4 . | 
, a 5 * p 4 2 E ©f% 14 7 A #% 2 
_ SV 3 WT + 16 N 1 „ 3 445 1 
E R, caſhier for the Edinburgb rope- 
3 5 5 1 . A « mY V 4 * A 
| We. > ogra: e Phy ay nnn T4791 [SSIS 
7 7 an 7 #734 4 ir; oY 44 2 * . is * $ - #2 4; $5 4-2 % 
, , 
7 


IS 


S 
N 


ä 


ere 1 
7 * 


— — 
— 


x — 4 rp 
ILY ET FER A At £I7g 


. 4 
4 
N 
"TR. 


ONE 22 


Ry 2 
EF wo ae *: — - 
DIE MSIE AR BO aet s. > > 
==" - r - 
n p - hv” fag; _ N 
LEVIS — —— — 8 — 
LONG * 3 
— — — = 


—— 


8 — 8 — — —— - 
£ a . . - . n WES M5 2 71 ** 
— I EET — — = ß no IR DEES — — on 
Oo ENS RS ESE F 2 RC RESTS OTST , 
OO RICETD : 3 "A 2 5 — 2 re e = 4 2276" IG ATE 
— — — — — — — — ———— 
— q —— "== - : 2 1 — — — 
— WE — I — — 50 — _ — ———— aid - — ni Lakin, - 
4 — — —— — I feds kt ih et» ee. af 1 — —— — « 2 
* 4 ET Lie ͤ ĩx—[Vẽ — IE I I * | 
s N 2 Se i 8 £ FLA SE 


ee ... ory en SS . 0 EE 
VEE QI AA ĩ ͤ Ä I —— 
= IT 8 F VB r — 
7 — To \ 


— — 
222 
— = EY 


* 
r 
2 
2 —— — - 
2 


24 44 
77 
re 


2 2 
; © — — * = 
5 — 5 — a " — nn * 5 8 * 1 * — 
8 — a — CSE aan —— oY hn 2 — EL. — * 
r A * = 2 — ne * * WY W : _ 
— 5 9 — — oe 5 : TY pr Fey = * * ? 
AA 0 > 2 r 2 — * r = _ * * 
a= of * 2 + R * 2 Es - 2 8 of * IA * M5 . „ — 
0 2 Bae, - 8 3 * 5 5 . l 6. A —_— — 

9292 We, c „ rr 2 * „ 1 2 1 ern * 1 a 
* . Py ho. 

— 


1 


"14 
49 
i ag. 


i 


* * * 
r. . % Rod OE » hs rg 
SOLOS NED „ 
4 —— S 1 
4 Kine * 2 
: , 
n * 
* 

* Y . 2 

77 


265 DE OTSFONS GTH no DNN I. 


Where a bill is indorſed in payment, or for preſent value, recourſe 
canponly be had on exact negotiation; becauſe the indorſer is 0 
other wiſe bound mo by the indorſation : but where an indorſation of 
2 bill is Fee in ſecurity of a former debt, or on condition, that, wien 
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paid, it th 
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operate a diſcharge of it, the indorſation is no more than 
a corroborative right. The indorſee is only obliged to apply the pay. 
ment when made ; and if the bill is not paid, the indorſer is ſtill liable 
in the original ground of deb, l | 

The Lords refuſed the bill of advocatio 


D 7? 
—— ITS 
IR TR 

TR ON 


be — pore ay — 
—— —ä—3E—ůũ os — 


. * * „ * 


2 — II ba 2 
— —ðß;V.c 


* Fl * *: * E 
4* A % 
; , 1 [ "2 7 1 


\ | : ; D. R. 
Act. Rae. 8 \ Alt. Montgomery. 3 6 a | Reporter; \Stricher. 


INC F 
e 
D 

* n 2 E 

„ eee 


— ET IIS — 
—ů— 3 
e 5. —— 


* x 4 mr > 
3 


0 0 * * v i 4 \ , "PF 7 a 4 x ; 3 4 4 999 1 x \ 
| "RT 144 * Ee ; 5 7 a =o ö | . i , 1 Tie OD 1 * Ws 
3 7 0 1 1 * do! A ? 7 ” q _ ” * * L 4 © UW 3 p qo 77 1 % F 4 . 1 
” I * _ . 0 fy 
NY LES EIN | .. Ioth uary 1788 
; 4 f 5 


| JOHN CRAIGIE of KILC RAST ON, eee, fi 


+ — - = = + N 
* be I 
Lot vo — 22 3 Eten arr rn 
> — a4 — 
* A 22 +» 7 3 N 


Factor looo tutoris. 


Pon the 5th of February 1756, a petition was preſented to the 
court in name of the Duke of Buccleuch, with the concurrence 
of the Marquis of Tweeddale and Counteſs of Dalkeith, craving, That a 
factor loco tutoris might be appointed for the management of the Duke's 

Upon this application, the court pronounced'the following interlo- 


8 


cutor. The Lords having adviſed the foregoing petition, they do 
* nominate, authoriſe, and appoint Mr Jebn Craigie of Kilgraſton, ad- 
“ yocate, to be factor loco tutoris to the ſaid Henry Duke of Buccleuch, 
« with power to him, to continue the plan of management of the in. 
« fant's eſtate, in the manner the ſame has been formerly in uſe to be 
„ managed; and particularly with power to the ſaid Mr Fobn Craigie, 
% to appoint chamberlains as uſual over the ſeveral different eſtates, 
« and all other officers neceſſary for extricating the ſaid management, 
« with the uſual powers; and to ſettle and clear the accounts of the 
« ſaid chamberlains, or others; and to receive the balance thence 
« ariſing, or any other debts and ſums of money belonging tothe ſaid 
« Duke; and to lodge the ſaid balances, or any other ſums belonging 
to the ſaid Duke, that may from time to time be impreſſed in his 
© hands by the chamberlains, or others, (after deduction of ſuch ſums 
«© as he ſhall have occaſion to lay out on the Duke's account), in either 
« of the banks of Edinburgh, at ſuch rate of intereſt as can be agreed 
on with them, for the Duke's behoof, there to remain until proper 
« ſecurity ſhall be found, on which ſuch ſums may be laid out by au- 
c thority of this court; and with power to the ſaid Mr John Craigie, 
« to ſettle and clear the accounts of his own management annually be- 
fore this court; and, in general, to manage the {aid Duke's affairs in 
„ the manner preſcribed 15 an act of ſederunt dated the 13th day of 
% February 1730, entitled, Ad concerning factors appointed by the Lords on 
« the eſtates of pupils not having tutors, and others, and in the manner a- 
4 pove directed, until the factory ſhall be recalled by this court, or the 
„ Duke's affairs brought ar ne other adminiſtration, which ma) 
ö ſuperſede 
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«.traQ, finding ſufficient caution, to he gecountable for the effects of 
4 che faid Duke, falling under his admihiſtration, in terms of the ſaid 
act of ſederunt.“ ee ai. r 

In Au, 1756, Mr Craigie applied to the court, deſiring their au- 
thority to make purchaſes of the lands of Reynaldburn, and others, 
and to lend money to the Earl of Hyndford and Reynaldburn. The court 
remitted to a Lord Ordinary to examine into the facts, and upon his 
report authoriſed theſe purchaſes and loans, with a quality expreſſed in 


the following words: © And as to the influence the diſpoſing of the 


« monies in the manner propoſed and authoriſed may have on the ſuc- 


« ceffion'to'theſe ſins in caſe of the Duke's deceaſe, the Lords leave 
that point to the determination of the law, according as the event 
« ſhall happen.“ LOT ve 4 ! A tn, | | 

Upon the roth of March 1757; the Lord Ordinary, in obedience to 


9 
* 14 


a remit from the Lords, authoriſed the purchaſe of the lands of Eafter 


Haychefters and Lairhope, and others, and a loan of money to Mr Drum- 
mond of Pithelliny, © „ 

Mr Craigie having afterwards applied to the court for authority to 
purchaſe the lands of -Howpaſiie and Maclair, and alſo the lands of 
Kirkhouſe, it was obſerved on the bench, That it ſeemed to be improper, 
that the court ſhould interpole its authority in this manner to every 
ſtep of adminiſtration. in the caſe of a factor loco tutoris : That the act 

of (ederunt-13th of February 17 30, had given ſufficient powers, and theſe 
ought not to be extended: That the court interpoſed in ſuch caſes merely 
from neceſſity, to prevent the waſte and deſtruction of minors effects, 
or others Who were abſent or incapable; but if the court were to pro- 
ceed in the manner now propoſed, it might come in time to appro- 
priate to itſelf the ſame ſort of powers and authorities which were ex- 
erciſed by the court of chancery in England, and would ſoon have the 
care and direction of a great part of the eſtates in the kingdom; which 
was not the plan of its original inſtitution, and might be attended with 
many bad conſequences; in particular, it would certainly put an end 
to the adminiſtrationof minors eſtates by tutors; ſince all perſons would 
certainly chuſe to a& under the authority of the court, rather than 
upon their own opinion and riſk : That the court had no proper means 
of examining into facts, nor the ſame checks which were provided by 
the court of chancery, by means of their inferior officers, to prevent 


\ Frauds and abuſes: That the diſpoſing of the Duke of Buccleuch's mo- 


ney in this caſe, upon lands or heritable bonds, might alter the courſe 
of ſucceſſion to the rents of the Duke's eſtate, in caſe he ſhould die in 
the mean time; and therefore that the court ought to recal and alter 
the terms of the former nomination of Mr Craigie, and allow the mat- 
ter to be carried on upon the footing of the act of ſederunt 1730. 
On the other hand, it was ober ved, That, agreeable to the terms of 
the nomination of Mr Craigie, the ſavings of the Duke's eſtate had been 
lodged in the bank of Scotland; and that it muſt continue there till the 
further orders of the court: That the court cannot therefore avoid go- 
ing on with what it has begun: That the application of the money, in 


the manner propoſed, would not alter the courſe of ſucceſſion; for that 


it muſt be underſtood as done without prejudice of the executors; and 
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1 Orea * 
a clauſe to this purpoſe was added in the firſt interlocutor,.* author. 


„ ſing Mr Craigie to make purchaſes, and lend money. 
The Lords, by a majority of votes, remitted to an Ordinary to in. 
1 quire" into the facts Tet forth in Mr Craigie's petition, relatin 
 *''to the purchaſe of Howpaſiie, Maclair, and Kirkhbouſe ; and if 
£166} 706 terwards, upon a report from the Lord Ordinary, authoriſed Mr 


„ Craigie to make theſe purchaſes.? 
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Ne LXXXIV. : 11th January 1758. 
| TRUSTEES of GLASGOW TURNPIKE, 


AGAINST. 


INHABITANTS of town of PAISLEY. 


If the whole inhabitants of a borough may be called out to repair big). 
ape Fo #7 hang! de” 1 


OON after the deciſion in the queſtion betwixt the truſtees of the 
Perth turnpike and the inhabitants of ' Perth, (vid. p. 1 36. of this 
collection), in which theſe laſt had pleaded, That no inhabitant what- 
ſoever of a royal borough, or borough of regality, could be called out to 
repair the high-roads, and in which the court had found, © the inhabi- 
« tants'ſ{uſpenders liable in the ſtatute-work of the turnpike- road in 
* queſtion,”” the truſtees of the Glaſgow turnpike ordered out ſeve- 
ral artificers and tradeſmen of the town of Paiſley, to amend the 
turnpike leading through Renfrewſhire to Glaſgow, '— 
In a ſuſpenſion of theſe orders, brought by thoſe tradeſmen and arti- 
ficers, the Lords found“ That the whole inhabitants of the town of 
_ © Paiſley may be called out to repair the high-roads in time coming.” 
The ſuſpenders reclaimed. They did not inſiſt tor a general exemp- 
tion of all the inhabitants within the borough ; on the contrary, they 
yielded, that labouring-men, or people uſed: to country-work, even 
though living in a borough, might be called out; and in ſo far they 
acquieſced in the deciſion pronounced in the caſe of Perth. 8 
But they pleaded, That merchants, artificers, tradeſmen, and all 
others living within a borough who did not come under the deſcrip- 
tion of labouring- men, tenants, cottars, or their ſeryants, were not 
liable in the ſtatute-work; and at any rate, in/ifed, That the word 
inhabitants, in the interlocutor, was by far too general, as the law 
could never mean to put it in the power of the truſtees to call out 
peers, judges, clergymen, women, Sc. to the high-roads. | 
With regard to artificers and tradeſmen, the truſtees anſtvered by 
repeating the arguments which had been uſed againſt theſe claſſes of 
men in the cafe of Perth, n i 
And as to thoſe in higher ſtations of life, whom it was alleged the 
interlocutor would authoriſe the truſtees to call out, it was anſwer—- 


ed, That there were none of them called out by the orders ſuſpended ; 
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I Uu COURT or s ESS 21 
and. if they ſheuld after wards be called out, there v nothing in the 
preſent detiſion (which regarded not à caſe in which they were par- 
ties) to hindert them to offtr a ſuſpenſion; and get redreſs, if red refs | 
WIS due to them. * 0 ne TOON 213 oi 1 2112 1 
-« The Lords adhered, and refuſed the petition; reſerving to tlie in- 
„ habitants, or any elaſs of them who fhall think themſelves ag- 

23 grieved, TO apply for redreſs, as accords,” a 1 Ar J. 5. 
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No LEXX xy. 13th January 1758. 


| JOHN. GOLDIE, truſtee of BROADHOLM's CREDITORS, + 


KATHARINE MACDONALD. 


Holding as confeſſed. 


1 Atharine Macdonald brought an action againſt John Henderſon, con- 
cluding, That he ſhould be decerned in the ſum of L. 400 Sterling, 
uplifted by him out of Andrew Garden's executry, in virtue of powers 
from George Keir her huſband; or, at leaſt, that it ought to be found 
and declared, That the ſaid John Henderſon, either wilfully, or by ſu- 
pine negligence; neglected to expede Andrew Garden's teſtament-da- 
tive; during which time her huſband died, and his brother carried 
off the whole executry, by which ſhe had ſuffered damage; and that 
therefore the. defender ought to be decerned in L. 400 Sterling, as the 
value of her huſband's ſhare of Garden's executry...- | 5 

No proof was produced with regard to the extent of the damages; 
but her procurator declared at the bar, that, in ſo far as the ſummons 
was not proved by writ, he referred it to the defender's oath. No 
appearance, was made for Henderſon, and decree, was pronounced 


a OE or od com cb bavionoy bod Howl 2 
Upon this decree an adjudication was afterwards obtained; but the 
ſum was reſtricted in the adjudication to L. 2112. 


The court having found, That Henderſon's neglect was ſuch as to 


W cabje& him in damages, (ſee Ne 2. of this collection), this objec- 


tion againſt the decree of conſtitution was afterwards ſtated in a 
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ERA of a decreet in abſence, proceeding upon a reference to cath, and 
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250 DECISIONS OF THE' N® LXXxyr, 


ſubject of a reference; upon which the defender could be held as con. 
felled ; it was a fact with which he could not be acquainted; and 
therefore could not have made oath, had he appeared in the proceſs: 
in this ſituation, the purſuer ought to have taken a term for proving 
the libel, and have brought evidence of the extent of her claim, be. 
fore inſiſting for decree; and therefore this decree in abſence was in. 
trinſically null for want of evidence, ee. 
In ſupport of this, a deciſion was referred to, 28th December 1708, 
Philip, © where a baron having convened and decerned his tenant, in 
„ his own court, for bygone terms, and alſo for damages for riving 
% out ground; and no probation being led, but only the party pre- 
« ſent, and not contradicting nor objecting ; and, in ſupplement of 
< this decreet, the baron taking another decreet againſt him before 
„the ſheriff, where no probation was taken but the baron's decreet; 
4 the Lords reduced both the decreets as without probation, and re- 
poned the tenant to his defences.” | 


„The Lords refuſed the petition without anſwers,” | w. J. 
r 1 
Ne LXXXVI. 13th January 1758. 
e e JAMES DON ALDSON, 
| 0. 29 | 2 8 
e and others, CREDITORS of ALEXANDER 


Preference given to a creditor who built or repaired a houſe in virtue of 
à jedge and warrant. N | 

Pon the 2d of February 1726, Donaldſon's father applied to the dean 
of guild court of Edinburgh, ſetting forth, © That he had right 
* to part of a tenement of houſes on the weſt of Liberton's wynd head, 
„ which had received damage by the burning, of certain houſes in the 
«neighbourhood : That it was neceſſary to have jedge and warrant for 

« rebuilding the tenement; and that the repreſentatives of Alexander 
Reid, and certain other perſons, ſhould be decerned to concur in the 
building.“ After ſeveral ſteps of proceeding before the dean of 
guild, a judgment was pronounced, 7th June 1727, finding, That 

4 jedge and warrant ought to be granted for taking down and rebuild- 

ing, fc. ; and therefore granting jedge and warrant accordingly.” 
In conſequence of this, Donald/on's father rebuilt, not only his ow? 
part of the houſe, but alſo laid out L. 40: 2: 7-in rebuilding and re- 
pairing a ſhop which belonged to the repreſentatives of Reid. 
ĨVbe creditors of Reid having adjudged this ſubject, brought it to 
ſale. Janes Donaldſon appeared, and claimed a preference for the 

IL. 40: 2:7 which his father had beſtowed upon the building. 
Odhected by the creditors, By the law of Scotland there is no hypo- 
theo or preference to perſons who lay out their money in building £ 
ne f 204 ” Ib 90 ET 79 15 oy To T2 THT ÞS5 repall! 
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Jah. 4758. CO URT OFT SESSION, 15 
repalring houſes, otherwiſe purchaſers and ereditors would be inſecure. 
The creditors in this oaſe may have received a conſequential benefit 
by the expence laid out; but this is not ſufficient to bind them, as Do- 
naluſon muſt have laid it ont -upon the faith of being repaid by Alex- 
ander Reid's heirs: and this point was determined 4th December 1735, 
mes Burms contra creditors of Maclellan, obſerved in the Dictionary, 
voce Rocompenſe and 3d February 1680. Jobn Rae contra Finlayſon. 
The creditors alſo obſerved; that the proceedings in obtaining the 
jedge and warrant had not been firialy regular. 
Anſwered, Though no hypothec is allowed where a perſon repairs or 
rebuilds the houſe of another, without authority from the dean of 
guild, which was the caſe decided 4th December 1735, James Burns ; 
yet it has been.eſtabliſhed by practice, that thoſe who lay out money 
in conſequence of a Jedge and warrant have a preference to all other 
creditors. Neither can this be attended with any danger to purcha- 
ſers; becauſe, by a ſearch of the records in the dean of guild court, 
they can always diſcover every debt of this kind. —It may be true, that 
the jedge and warrant in this caſe was irregular in ſome minute parti- 
culars of form; but as to every thing eſſential, it was unexceptionable, 
The Lords found, That the whole tenement, whereof the ſhop in 
. ©. queſtion is a part, being built by the purſuer's father in conſe- 
«« quence of a jedge and warrant from the dean of guild, the pur- 
fuer is a preferable creditor upon the ſaid ſhop, for the whole 
0 expence laid out, to all the creditors of Reid; whether'prior or 
e ee eee 207 yr 
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For the creditors, Ferguſon. Reporter, Lord Moodball. 
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Patronage, if under/tood to be diſſolved from the annexed property, along 
. with the lands to which it was acceſſory? s 
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155 patronage of the pariſh and kirk of Monydie was part of the 
eſtate of:the fam of GD ri“. dd e 
Upon the forfeiture ale Earl of Gozerie for treaſon, his eſtate was 
annexed. to the crown, by act of parliament 1600, cap. 2.: and by this 
act, all and ſundry the lands, lordſhips, baronies, benefices, and 
40 others particularl y above nientioned, annexed to his Highneſs's 
„ EXONS BrE united to the lordſhip of Rutbven, then and in all time 
Coming, to be called, the lordſbip and ſtewartry of Huntingtoter. 
In the gear 1606, an act of diſſolution was paſſed; whereby were 
W from the foreſaid annexation the haill lands pertaining or 
15 onging to the ſaid earldom of Goꝛvrie and lordſhip of | Ruthven, 
and in ſpecial the lands and lordſbip of Huntingtower, and the lands 
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of Stratbbran, that che ſame might be let in feu - farm, and heri. 


* tably di ſponed, for payment of the old duty, with augmentation of 
< ere ids iel on ei it zud zan hin Hf eee 
By charter and infefment 1609, referring to the above acts of an- 
nexation and diſſolution, King James VI. granted, in favour of Janes 
Graham of Balgowan, a feu of the lands of Netber-Pitœairn, and ſun. 
dry others, particularly mentioned, una cum advocatione, dona- 
« tione, et jure patronatus eccleſiæ parochialis de Monydie, rectoriæ et 
« vicariæ ejuſdem, cum omnibus et ſingulis cenſibus, decimis, Oc.“ 


And a merk Scots is added in augmentat ion of the rental. 


The acts of poſſeſſion that have been had of this patronage by the 
family of Balgoman ſince the time aforeſaid, appear to have been as fo]. 
low. 1ms, A preſentation dated the 15th December 1662, granted by Bal. 
g0wan, bearing, That Mr David Drummond, then minifter at Monydie, did 


ſucceed to that pariſh as parſon and vicar, after the deceaſe of the laſt in- 
cumbent; and that the ſaid Mr David being eſtabliſhed there accord- 


ing to the law of the land for the time; and ſeeing patronages were re- 
vived by a late act of parliament, giving power to all patrons to preſent 
miniſters, that have entered to their kirks ſince the year 1049, or that 


ſhould enter thereafter; therefore preſenting the ſaid Mr David Drum- 


mond, the then incumbent, to the parſonage and vicarage of the ſaid 
kirk of Monydie.— 2d 4%, A gift of the vacant ſtipends of that pariſh 
in 1694, granted by Thamas Grabam of Balgowan, to certain gentlemen 
therein named, for building a new bridge upon the water of Schocbie, 
and for the reparing the eaſt bridge of Almond. —— zac, A miſſive 
letter in 1698, wrote by Mr William Smith, late miniſter at Monydie, to 
Balgowan, bearing, That he, in obedience to a charge of horning given 
him, had removed himſelf from the manſe; and that he had reſolved 


to ſend his keys to his patron; and therefore deſiring to receive from 


the bearer two keys, the one of the hall, and the other of the church.— 
4th ly, In the year 1717, upon occaſion of a vacancy in the pariſh, one 
Gilbert Gardiner, a truſtèe for Thomas Graham of Balgowan, offered a pre- 
ſentation in favour of one Fames Mercer ; which however was neglected 
by the preſbytery, who proceeded to moderate a call at large, ——And, 
laſtly, In the 1754, Mr Patrick Meek having been ſettled miniſter, upon 


.a preſentation from the King, appetrance was made for Mr Graham of 


Balgawan, and a proteſt taken, That his not exercifing his right upon 
this ocaſion ſhould import no acknowledgment of the crown's right. 
On the other hand, it appears, that the two laſt incumbents, vis. 


Mr Gilbert Man, in the 1738, and Mr Patrick Meek, in the 1754, were 


ſettled upon preſentatious fromithe:crown, n. 


Mr Graham-now of Balgowan, having brought an action againſt the 
officers of ſtate, for declaring his right to the patronage of this church 
of Monydia, did iii, That the ſaid patronage had been properly and 
legally eſtabliſhed in his anceſtor iby the charter 7609; that the ſame 
had been conveyed down by a connected: progreſs to the preſent purſu- 
erz and that he and his predeceſſors had uniformly maintained their 
thing could admit of; and conſeijuent ly no dereliction could be pre- 
ſumedi in favour of the cn, hoe firſt attempt to reuſſume this 
right af patronage hall been n Farther back than the yer ss. 
Anſepencli on behalf af the drow) here are nd acts of . 
50 | : tne 


Jan. 78. * 0 COURT OFz 23 * 8 
er, or his predeceſſors, ſufficient to ſupport their title 


* 
— 


the right toit. The preſentation! 1662 bears to be in favour of Mr 
Drummond, che then miniſter of Mannie ſo it is plain, there was no 
Vacancy» And at any rate, this preſentation was aà latent deed; no 


ublic act of poſſeſſion had followed upon it; nor can it give any 


Rrengih cle title invalid of itſelf. The only legal and publio act of 
| poſſeſſion; or rather attempt to poſſeſs, upon che part of the purſuer, 
was the preſentation 17173 but which having been altogether diſre- 
garded, muſt go for nothing 
T The queſtion, therefore, falls to be determined alto 


Ws »Y 9 j 


That this patronage was not legally conveyed to the purſuer's predeceſ- 
ſor by the charter 1607; becauſe, by the act 1600, it was unalienably 
annexed to the crown, and neither was nor could be diſſolved there- 
from by the ſubſequent act in the year 1606. The practice of annex- 


ing forfeitedeſtates to the crown, and thereafter diſſolving them for 


particular purpoſes, appears pretty early in the parliamentary proceed- 
ings. of this country. Sometimes eſtates were diſſolved from the 
crown, with a view of being reſtored to thoſe familes or perſons who 


had loſt them by forfeiture, or given away to others the favourites of 


the crown; and in ſuch caſes, the diſſolution was commonly made as 
broad as the annexation, ſo es to comprehend every eſtate in the for- 
feiting perſon. But more generally diſſolutions were made for increa- 
ſing the King's revenue, by feuing out the forfeited and annexed lands 
at an eaſy rent, though higher than formerly payable by the charters of 
the forfeiting perſons; and when ſuch was the intention, the practice 
always was, to reſtrict the diſſolution to the lands only, without in- 
cluding offices, juriſdictions, or right of patronages, though ſuch had 
belonged to the forfeiting perſon whoſe eſtate was then to be diſſol- 
ved, and that although ſuch particulars had been enumerated in the 
annexing act, as belonging to the forfeiting perſon. Thus, by the act 


112. parl. 1487, act go. parl. 1593, act 116. parl. 1540, act 30. parl. 


1587, and many others, it appears, that although lands, lordſhips, 
and baronies, with the advocations of their kirks, had been annexed 
to the crown; yet the acts of diſſolution ſpeak of nothing but diſſol- 
ving the lands, in order to their being feued out for the augmentation 
of the King's rental, and the increaſe of policy upon the lands them- 
ſelves. Theſe were the great objects in view; but as no improvement 
could be made upon patronages, and no rent could properly ariſe 
therefrom, ſo they are none of the things that were under the con- 
ſideration of parliament in theſe acts of diſſolution. By act 1584, 
cap. 6. theſe annexed eſtates, when diſſolved, could not be ſet in feu 
at a rent under the new retoured duty; but patronages have no retour- 
ed duty, therefore could not be meant to be feued out. And indeed, 
upon looking into the ſtatutes regarding theſe matters, it appears, that 
the legiſlature ſeldom meant, that patronages once annexed to the crown 
ſhould be diſſolved therefrom; for in very few inſtances it is done. And 
the reaſon is obvious: The yeſting patronages in perſons diſaffected to 
the religion of the country, might have been of dangerous conſe- 
2 to that peace of and unanimity in religion, ſo much wiſhed 

arand.defired in de 0 And therefore it was ogrecable 15 
TH 7 TO | 5 | tne 


to this patronage, if their titles in themſelves are not ſufficient to carry 


ether indepen- 
dent of poſſeſſion; and upon the part of the crown it is maintained, 
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| ths eee ebene lien the right of pe itronages came one 
tobe annexed to the crown, to allow them to n 
This plan appears to have been followed in the preſent 5" The 
act 1600 expreſsly annexes the lands, lordihip, and barony of Rurbven 
c. with the teinds, advocation, donation; and rights 'of Patronage 
therero belonging. The act 1606 fimply diſſolves! the lands: it 
proceeds on à narrative, That conſidering the ſetting of the lands 
Hof the annexed property and feu- farm for payment of the old rental, 
« with augmentation, is greatly to his Majeſty's benefit and profit; 55 
therefore the act diſſolves the haill lands pertaining and belonging to 
« the ſaid earldom of Gowrie and lordſhip of 'Rurbuen ; and, in ſpecial, 
« the lands and lordſhip of Hwuntingtozoer, ſnd the lands of Stratbbran; 
and that to the effect that the ſamen haill lands might be ſet in feu, 


with an augmentation of the rental.“ But no mention is made of 


the right of patronage; nor could it be in the view of the legiſlature to 
diſſolve any ſuch right, which could yield no rent or profit by letting 
it in feu- farm; and therefore 0g the words and pe ann of the ad 
are limited to lands. 

+ 2do, et ſeparatim, oppoſing patronages had been comprebended in 
his act of diſſolution, and thereby became alienable by the crown, 
they ſtill remain ſubject to the rules of law; and it is a rule introduced 
by act 1593, cap. 172. That patronages belonging to the crown cannot 
be alienated without conſent of rhe perſon enjoying the benefice for the 
time. In the d caſe, it does not ke, that any _ conſent 
was adhibited. 

- Replied for the brfuer; Rights of patronage have been in the law 
conſidered as acceſſory to lands, and a pertinent thereof, inſomuch 
that it has been doubted, if a patronage could be granted without 
lands to which it was annexed. Where lands, therefore, to whicha right 
of patronage has been always annexed, are in general terms conveyed, 
the patronage is underſtood to be ineluded; nor is any ſeparate ſeiſin 
for the patronage neceſſary, In the preſent caſe, 1 upon comparing the 
act of annexation with the act of a;dbtucion; it is plain, that in the 
diſſolving act, no reſervation is made in favour of the crown, but that 
the whole ſubjects ate diſſolved which had formerly been innexed, — 

By the former of theſe acts, the whole ſubjects which had formerly 
been in the forfeiting perſon are united into one lordſhip; to be called 
the lordſhip and flewartry of Huntingtower.— By the latter act, not the 
lands only, but the whole lordſhip is diſſolved; which, in fair con- 
ſtruction of language, muſt mean the whole particulars {6 united; and 
one of theſe particulars was the patronage of Monydie.—The notion of 
the danger of pat ronages being in the hands of ſubjects, is of a very 
late date, and was not thought of for long after id time of the acts 
now under conſideration. At that time, neither our kings, nor our 
Parlaments, entertained any ſuch thought; nor was there any inſtance 
of the crown's giving away lands, and retaining patronages, as Is 
no the cuſtom,” It cannot therefore be imagimed, that the legiſlature 
had any view of reſerving this patronage unalienably to che crown, 
when his Majeſty was intruſted with the diſpoſal of this great eſtate, 
confiſting of 10 many lordſhips and baronies. Nor can it be believed, 
that the King and his minifters' wWeuld, within che ſpace of a few 
months thereafter, nave granted a charter ef che patronage, if it had 
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3 underſtood, Faw ag: ame was Gifſobveg' as e as 
%% ot e 
* +tbie-acquu of his Maj jefty's officers for ſack a, wa 
of time, without ever bringing any enge, either of this 85 

or of the ſi rights in the purfuer's family, ſhows plainty the 
ſenſe that was univerſally entertained with regard to the validity of 
theſe rights. In a queſtion wich a fubject, all challenge would lb. 
edly have bren cut off by the negative preſcription; and it does not 
appear that the crom is in a different fituation. The act 1600, cap. 14. 
declares, That the King ſhall not be prejudged by the negligence of 
his officers; which relieves the crown from all objections founded 
on the forms of judicial proceedings; but does not deprive the ſub- 
jets of the ſalutary relief of the negative preſcription, as is obſerved by 
Sir George Mackenzie upon the faid act, in reſpect it is a general reme- 
dy. inceddida for the quiet both of King and people; and will not 
be preſumed to be aboliſhed by ſuch remote implication. And at any 
rate, if ſuch challenge could be competent after ſo long an acquieſ- 


cence, the ground of challenge ought to be made luce meridiana cla- 


. and not to imaginary conjequres. _ A 
With regard to the objection founded on the act 1593, cap. 172. In 
che firſt place, it appears from the narrative of this act, as well as 
from Sir George Mnckenzie's obſervations upon it, that it related only 
to new rights of patronage granted by the King; and therefore does 
not apply to the preſent caſe. And, 2dly, It is well known, that this 
act went into-diſuſe ſoan after it was made, and no regard has ever 
been had to it: accordingly, in a very late caſe, the very fame ob- 
ject ion which is now made was ſolemnly over- ruled, January 1749, 
Cochran of 'Culrofs contra the' officers of ſtate. © 
The Lords found, That e had i to we patronage of 
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oy Ade of a bed to lands is ofetual Keese the bee beir, who 
| takes e Abu, 71 kamen in which tbe legacy i ts OS. ER, 


Y minute of fate; det 14th Fune 1741, Thomas Forbes of Water- 
ton, obliged himſelf to diſpone the lands of Holms of Dundonald 


to Robert: Cuningham, Eſq; for which Mr Cuningham thereby became 
It was 


bound to Waterton L. 1008: t 
ane 8 4 eb, 4 I 14: 2 Sterling as the price. 


Shcmieives, th che diſpoſition to be granted, and the lands 


eburdened with the faid price until ne 
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minute of ſale ex capite fraudis. The reaſons of reduction were; how. 
ever, repelled by two conſecutive interlocutors of the Lords, the laſt 
of which was pronounced zoth June 17433 but a queſtion with reſpect 
to certain deductions from the price was ſtill in dependence at Mr 


Cuningham's death, November 1743332. 
By a deed of date 19th Fuly 1741, Robert Cuningham diſponed to 
Mary Gainer in liferent, and to her daughter Suſannab in fee, his lands 
in Scotland, there particularly | deſcribed, without mentioning the 
e,, ..... SRETBITED 634+ |, 
On the 27th October 1743, Mr Cuningham executed his laſt will and 
teſtament, by which he conveyed his eſtate in the iſland of St Cbriſto. 
 þher's (there ſaid to yield L. 2500 Sterling per annum) to certain truſ- 
tees, for payment of his debts and legacies, and in further truſt for 
Daniel Cuningham his ſon, to whom he alſo thereby bequeathed certain 
other plantations, ſaid to yield L. 380 of yearly rent, and his whole 
other eſtate not diſponed by his will. Among ether legacies given by 
this will, there was one in theſe words: © I give and bequeath unto 
„my dear wife, Mary Gainer, (which I have hitherto concealed), all 
_ <" my lands, plate, houſes, furniture, linens, horſe, mares, bulls, cows, 
“ ſheep, and whatever I bave or ſhall have, in Scotland, at the time of my 
& deceaſe, for and during her life, for her maintenance, and for the 
* maintenance and education of my daughter 'Su/annab Cuninghan ; 
and after the deceaſe of my ſaid wife, I give and bequeath all my 
* lands, plate, &c. and whatever I have or ſhall have; in Scotland, at the 
* time of my deceaſe, unto; my daughter, Suſannah Cuningham, and the 
% heirs of her 17 7 and failing ſuch heirs, I give my ſaid lands and 
« premiſſes to my fon Daniel Cuningham, Eſq; and his Löns for ever.“ 
Robert Cuning bam died on the 13th November 1743, when the price 
of the Holms of Dundonald was not paid; 'Waterton thereupon adjudged 
_ thoſe lands, and Mr Cuningham's other land-eſtate in Scotland. Mary 
Gainer then brought a ſuit in the high court of chancery againſt the 
truſtees named in the will, and Daniel Cuningham, for performance of 
the truſt, by relieving the Scots eſtate of the debts out of the produce 
of the St Chriſtopher's eſtate. It was objected, That the teſtator was not 
in ſound judgment when the will was made ; but after a proof was ta- 
ken, the Lord Chancellor pronounced his decree in Fuly 1750, de- 
* claring, That the will ought to be eſtabliſhed, and the truſts there- 
<« of performed; and, in particular, ordering, that the eſtate in Scot- 
land ſhould be relieved of all debts which did or might affect it.” 
In purſuance of this decree, the truſtees: paid the price due to Ma- 
terton, and took a diſpoſition from him of the Holms of Dundonald, in 
favour of Daniel Cuningham, his heirs and aſſignees. Mary Gainer claim- 
ed theſe lands as legated to her, and the tenants called both parties 
in a multiple-poinding for ſettling their right to the rents. 
Odjected by Daniel Cuningham, That, by the law of Scotland, neither 
lands, nor the right to lands, can be conveyed in a teſtamentary deed, 
C A Gb IG not £ 
| - Anſwered by Mary Gainer, That admitting ſuch to be the general 
principle of our law; yet, as Mr Cuningham's teſtament, by the law 0 
England, was available to convey the St Chriffopher's eſtate, for the uſes 


and purpoſes therein expreſſed ; and as Daniel Cuningham was, Þy i 


* 


/ 


Tala will, conſti aft tuted refiduary legatee of that: eſtate, from whence he 
renped conſiderable benefit; he was thereby barred from challenging, 

and even bout to-concurtin' making effectual the bequeath, which, 
by the ſame will, was made of the Scotoe eſtate. So it has been decided 

in parallel 9 d Deuenber 1674, Cranſton contra Brown ; and 19th 
| Mt ts] objected for Daniel Camngham, 

Ind, Thar the lands of Holms of Dundonald' do not fall und 
words of the legacy tos Mary Gamer and her daughter. They could not 
be comprehended under the deſcription my lands; for the perſonal 
obligation contained in the mimte of fale, cannot be faid to have 
transferred the property of theſe lands from Mai erton to Robert Cuning- 
ham, being only a ground of acłion to compel MWaterton to implement. 
Neither could thefe lands be comprehended under the general words, 
whatever I bade or ſhall have, in Scotland, at tbe time of my deceaſe ; be- 
cauſe theſe words are ſubjoined to the enumeration of bona mobilia, 
ſuch as plate, farniture, Oe. without any mention of debts or obliga- 


tions; and it is not the practice to extend general words ſubjoined to 


particulars to other articles of a different ſpecie.t. 

2do, Neither was it the teſtator's intention, that theſe lands ſhould 
be comprehended under the legacy : for Robert Cuningham repudiated, 
and even challenged, by ſuſpenſion and reduction, the minute of fale ; 
and to his death would have nothing to do with the lands, nor accept 
of a diſpofition from Waterton. He was preparing to try every com- 
petent method for getting free of that contract, notwithſtanding the 
interlocutors of this court ſuſtaining it, when he happened to die. 
Hence it 1s plain, he could not mean to convey theſe lands under that 


legacy, when he never conſidered them as part of his eſtate : of which 


the other deed he granted in his lady's favour, upon the 17th Fuly 
1741, five weeks after the date of the minute, is further evidence; 
as every other bit of ground he had in Scotland is thereby ſpecially 
conveyed to her, but no mention made of the Holms of: Dundonald. 
Ang, 3ti, Suppoſing this legacy could comprehend theſe lands, yet 
it could only have the effect of conveying the contract of ſale, with 
its inherent burdens; and therefore, if Mary Gainer claimed the bene- 


fit of that contract, ſhe would be liable to pay the price, which was 


1 
. 
: 


owing at Robert Cuningham's death. © % „iel 1 1 
Anſwered for Mary Gainer 1 mo, The words, all my lands, compre- 
hend every right to lands which Robert Cuningbam had. In a deed 
inter vivos, the conveyarice of all his lands, and whatever he had in 
Scotland, muſt have carried the perſonal obligation on Waterton to diſ- 
pone thoſe. lands. And it can make no difference, in the preſent caſe, 
that the conveyance is in the form of a legacy. The general words are 
ſo broad, that they cannot be reaſonably circumſcribed to the bona mobi- 
lia. 240, The teſtator's intention is ſufficiently plain from his words; 
and therefore it is incompetent to bring in extraneous circumſtances 
for explaining away the expreſs words of a deed. Moreover, before 
this teſtament was executed the contract of ſale had been ſuſtained in 
this court by two interlocutors, unanimouſly pronounced; which could 
not be altered here; nor could Mr Cuningham have any good cauſe to 
expect an alteration on an appeal. Beſides, it muſt be preſumed to have 
been his intention, chat if — could not be ſet * 
* | | r rae 
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tee ſhould have the right of the lands. It does not appear, that Mi 
Cuningham intended to convey. every eſtate he had in Scotland by the 
deed: 1741, which contained only particular ſubjects; but as the Hon, 
of Dundonald was the only ſuhject in Scotland not thereby conveyed 
the general legacy muſt have been intended purpoſely to carry it al, 
And, 3tio, Were this queſtion with Waterton, he indeed would not he 
obliged to diſpone till the price was paid; but as the teſtament ap- 
pointed the whole of the teſtator's debts to be paid out of the &? Ci. 
 flopber”s eſtate, and the price undoubtedly was a debt due by him at 
his death; it muſt be paid out of that eſtate. But this ation is on- 
ly competent in the court of chancery, which has the ſole juriſdiction 
over the 8t Chriſtopher's eſtate. e. 
„The Lords found, That the right which the deceaſed Robert Cy. 
% ningham had to the lands of the Holms of Dundonald falls under 

* the legacy left to the ſaid Mary Gainer, the teſtator's widoy, 

ee in the ane made by him in favour ef the {aid Daniel Cu. 

et .zingham his ſon; and that therefore the ſaid Daniel Cuninghan 
< cannot quarrel the ſaid legacy; and preferred the ſaid Mar 
© Gainer to the rents of the ſaid lands.“ © Do . 


* 


For Mr Cuningham, A. Lockbart, &c. Alt. Dav. Dalrymple, Geo. Brown, Arch, Hamilton, 


| Ne LXXXIX. 515 1 4 | 7th January 1758. 
WILLIAM URQUHART of MEL DRUM, 
Hy | AGAI NsT | 
JO HN .CLU N ES. of NE I LS TON , and others. 


U pon the Juppreſi by of a royal borough, the heritors of lads formerly held 
burgage within its territory, are entitled to hold of the crown. , 


4% village or town of Cromarty was anciently erected into a royal 
borough by charter from the crown its privileges as ſuch con- 
tinued for many years. The lands within its territory were held 
more burgi, and the proprietors infeft in them as uſual by the bailies 
, on foie boat 0; 1% 

In 1670, the magiſtrates and council of the borough, with conſent 
of ſome of the burgeſſes, diſponed to Sir Joby Urgubart, to whom they 
were indebted, the whole borough - lands and common good of the bo- 
rough, ſaving all rights of property formerly made and granted b) 
them, or their predeceſſors, to Sir Fobn himſelf, or any other perſons; 

but without prejudice of Sir-Fobn's immediate right of ſuperiority of 
the whole of the ſaid lands diſponeed . . 

In 1672, the magiſtrates and council, with concurrence of certain 
burgeſſes and inhabitants, preſented a petition to the parliament of 
Scotland, ſetting forth their poverty and want of trade; praying to be 
relieved of the burden of ſending a commiſſioner to parliament; and 
granting procuratory for reſigning their privileges as a horough - royal 


in the hands of his Majeſty, or his commiſſioners, the eſtates of 3 
+ 1 3 liament, 


liament, lords of exchequer, and convention of royal boroughs, to 
remain with his Majeſty ad perpetuam remanentiam. An act was ac- 
cordingly paſſed in the ſame year, whereby the King, with conſent 
of the eſlates of parliament, accepted of this reſignation, and ordain- 
ed the name of the borough to be expunged out of the rolls of parlia- 
ment, and, That thereafter they ſhould have no commiſſioner to 
« parliament, or convention of boroughs, and be no more accounted 
% / ot es re” | 1 2975 7 
In 1681, another act of parliament was paſſed, exempting the town 
of Cromarty from the payment of ſupply; and in 168 5. the conven- 
tion of royal boroughs expunged the town from their rolls; and in 
1686, all theſe acts were ratified by another act of parliament. 
In 168 5, George Viſcount of Tarbat, afterwards Earl of Cromarty, 
purchaſed Sir Fobn Urquhart's eſtate at a judicial ſale, including the 
ſubjects diſponed to him by the borough of . Cromarty in 1670; upon 
which the Viſcount expede a charter in 1685, containing a novodamus of 
the town and lands of Gromarty. In the ſame year 1685, that charter was 
ratified in parliament, and the Viſcount obtained another act of parlia- 
ment, erecting the village and town of Cromariy, with the lands there- 
to belonging, into a borough of barony, with power to the Viſcount 
to appoint bailies, tc. and further, declaring the town to be the 
head borough of the ſhire, notwithſtanding its being deprived of its 
privileges as a royal borough. _ 1 
From the Viſcount of Tarbat, the lands and ſubjects contained in the 
charter 1685, came by progreſs to Mr Urquhart of Meidrum who 
brought a proceſs of improbation againſt 7obn Clunes, and certain 
other proprietors of lands within the ancient royalty of Cromarty, in 
order to oblige them to acknowledge him as their ſuperior, and take 
charters from him. — The defenders had taken no inveſtitures from 
any ſuperior ſince the 1685; but they now maintained, that they 
were entitled to hold their lands of the crown. - = | 
Pleaded for Meldrum 1mo, The royal borough of Cromarty being 
utterly extinguiſhed, every thing belonging to it, particularly the bo- 
rough-lands, came to be in the ſame condition as if the charter of 
erection had been revoked, or never granted; that is to ſay, the ſame 
reverted to the crown, and were, by the charter 1685, veſted in the 
purſuer's author, who had already, in the 1670, purchaſed from the 
COMMUNITY of the borough all right they could give him. The for- - 
mer poſſeſſors of borough-lands might be ſatisfied with not being eject- 
ed, and cannot complain of the King's interpoſing a ſuperior between 
them and the crown on that occaſion; as the a& 1690, in favour of 
the vaſſals of biſhops and chapters, does not extend to them. | 
2do, Where there is no borough, there can be no burgage holding; 
as by that holding the borough or corporation holds of the crown ; 
and every burgeſs, as a member of that corporation, holds alſo of the 
crown upon the ſame condition of watching and warding. Now, this 
borough being diſſolved, the burgeſſes can hold the borough- lands no 
longer by that tenure; and the town being ſince erected into a borough 
of barony, in favour of the purſuer, the old borough. lands muſt neceſ- 
ſarily hold of him, as baron of the borough. 7” 
Anſwered for the defenders: Ino, During the ſubſiſtence of the 
royalty, the proprietors of borough-lands were the King's vaſſals, and 
only received infeftment from the bailies, as the King's commiiſion- 
8 ers, 
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ers, not as ſuperiors. It was even then competent for the vaſſals to 
have taken infeftments directly from the chancery; of 'which there are 


examples on record; Rol. 4. Robert. II. No84.; and Rol. g. Robert. II. Nor. 
The council of the borough, and burgeſſes, might, with conſent of 
parliament, make an effectual refignation or ſurrender of its rivileges 
as a community; but they could not ſurrender the rights of the bur- 


gage-holders, who had no concern in the acts and charters founded on 


by the purſuer. The borough- lands, upon the * the bo- 
rough, could only revert to the crown ſo far as the {ame were poſſeſſed 
and reſigned by the borough ; conſequently the borough's property. 
lands, and the duties nc paid to 1t, might thereafter be at the 
.crown's difpofal ; but the defenders predeceffors having been ab ante 
veſted in the property of their lands, and the borough having had no 
ſuperiority over them, it could refign or ſurrender no right to the one 
or the other; the defenders muſt have continued proprietors of their 
4ands holding of the crown. = St ů TN 
24, Burgage holding is a ſpecies of ward holding, Craig, lib. 1. 
digg. 10. $31.3 and as ward holding is now aboliſhed, the defenders 
are entitled to hold blanch of the crown, in terms of the late ſtatute, 
Non agebatur, by the erection of the town into a borough of barony, to 
affect the rights of the defenders, who were third parties not in the 
field, and that, as well as the other acts and charters referred to, were 
granted ſalvo jure. The grant of the ſuperiority of the borough of 
barony, as a community, could never import a grant of the ſuperiori- 
ty of all the lands within the ancient royalty, in prejudice of the 
.crown's vaſſals in ſuch lands. one | 
And, 3tio, Neither Sir John Urquhart, nor any other of the purſuer's 
authors, ever before laid claim to the ſuperiority of the defenders 


- lands; and therefore, if they had any right to it, it is now loſt non 


utendo. 1 

KReplied by the purſuer, The right to the ſuperiority could not be loſt 
non utendo ſince the 1685, ſeeing the defenders cannot ſay, that they 
have, during that time, taken charters from the crown, or any other 
ſuperior. No right of lands, whether property or ſuperiority, can be 
loſt by diſuſe of poſſeſſion, unleſs poſſeſſed by another, and acquired 
to him through preſcription n. 
« The Lords found, That the purſuer had no right either of pro- 
- perty or ſuperiority to the defenders lands ; but that the ſame 
« formerly held burgage, and now hold of the crown; and there- 

« fore aſſdilzied, and decerned.“ . 


Act. Burnet, Ferguſon, Alt. Hamilrun- Gordon. Reporter, Shewalton: 
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 ALexander Wallace ſheriff-clerk of Renfrew, died poſſeſſed of move- 
£4 ables to the extent of L. 3000,Sterling, and heritage to the value 
of about L. 1000 Sterling. He left two daughters, Jean and Janet 
Wallaces ; and as he made no ſettlement, his eſtate fell to be divided 


between them. 
yielding about 200 merks, d the diſtance of two or three 
miles from Paiſley ; of a houſe and offices, which he built for his own 
reſidence, on half an acre of ground purchaſed by him at the weſt end 
of the town of Haiſey, and held feu of the borough; and of fix or 
ſeven acres of land, lying near half a mile diſtant from his houſe, 
which he purchaſed, and incloſed, after building the houſe, and ſome- 


n 1 * 112 * 
4 Kart 4 £ 4 


time let to a tenant, but:afterwards took into his on poſſeſſion... 


f F 6 NaN N F p BY 
Jau, the eldeſt daughter, brought a proceſs againſt her fiſter Janet, 
for having the houſe, offices, and garden, at Paiſley, as the meſſuage or 
manſion-· houſs of the defunct, declared to belong to her as a pracipuum, 


in reſpect of her primogeniture, without being liable to give a recom- 
penſe to Her fiſte r. 1 F 


Pleaded for the purſuer, By the cuſtom of this country, female heirs 
ſucceed equally in lands, and heritable ſubjects that admit of diviſion; 
but fuch ſubjects and rights as are indiviſible, devolve, according to 
the law of primogeniture, upon the eldeſt heir-portioner. In judging 
what ſubjects are diviſible or not, the nature of the ſubject, and not 
the value or eſtimation of it, is conſidered. The brief of diviſion only 
concerns ſuch ſubjects as of their own nature can admit of a partition, 
and does not apply to indiyiſible ſubjects, or direct them to be valued 
Or lold, and the price divided. Nor does the law diſtinguiſh between 
manſion-houſes uſed by heritors of lands for their own proper re- 
ſidence, but built in. 185 form of an ordinary dwelling-houſe, and 
ſuch houſes built like a tower or fortalice. Of whatever form the houſc: 
is, it falls to th eldeſt heir-portioner, together with the offices and gar- 
den. So it was found, 26th February and 5th March 1707, and 24th 
July 1708, Cowie contra Cowie, and in the competition among the 
heirs-portioners of James Peaddie merchant in Glaſgow, in 1743, and 
no recompente was. allowed. TOR houſe in queſtion was. entirely poſ- 

| e . 5 ſeſſed 


or ſold, and the price 


divided. 
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der, Wallace's heritable eſtate confiſted of 70 acres' of ground 
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buted among che ſiſters. Thus it is plain, that every indivi 
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ſeſſed by the defunct, and built for the accommodation of his ſingle 
family; and therefore ought to belong to the purſuer. 
Anſwered for the defender, By our ancient law, the eldeſt daughty 
was entitled to the meſſuage, or principal 'manfion-houſe upon the eſtate 
of her father; but under this quality, ita quod in aliis rebus Jatisfacict 
.aliis ſororibus ad valentiam; Reg. Maj. c. 27.4. c. 28. lib. 2.; Craig, 


lib. 2. dieg. 14. $7. It is true, that a few later decifions have found the 


-eldeſt daughter entitled to the meſſuage, without recompenſe; but the 
Point cannot yet be held as ſo eftabliſhed : and, at any rate, theſe de. 
ciſions will not be extended ſtill further, contrary to the common lay 
of ſucceſſion among heits-portioners, Which diſtributes equally ever 
ſubject, capable by its nature either of diviſion or of valuation. The 


brief of diviſion is an executorial of the law, which confers the 


ſucceſſion of the defunct's heritable eſtate upon his daughters per capi- 


ta ; and therefore muſt be underſtood to direct the ſheriff, and the al. 
fize called by him, not indeed to divide every field, farm, houſe, or 


mill, but to make the ſeveral allotments, according to the juſt value 


— — 


of the ſeveral ſubjects which compoſe che Bertie. Ticdes of no. 
nour and juriſdictions are incorporeal rights, which, from their own 
nature, and that of the grant of them, cannot be veſted in more than 
one perſon at the ſame time; and therefore fall to the eldeſt. A ſingle 


» 


| ſuperiority too goes the ſame way, in reſpec to, the, vaſſal's intereſt, 


which forbids a diviſion; but, then, being 3 a Tight of lands, 2 
recompenſe is due; and if there are more uperiorities, 58 are diftri- 
( of £ ible ſubje& 
does not fall to the eldeſt without recompenſe.—Bur, at any rate, it is 
ſufficient to exclude this purſuer's claim to the houſe in queſtion, that 
it is not a manſion-houſe ſtanding on the defunct's land eſtate, which 
les at a conſiderable diſtance from it, but a houſe built within the 
town of Paiſley, contiguous on one ſide to other houſes in the town, 
and held feu of the borough: fo it is merely an urban tenement, which 
was intended for the defunct's refidence when attending his buſineſs 
as clerk to the ſheriff-courts held there. It therefore falls under the 
diviſion, according to the. opinion of Craip, Stair, and other authors, 
Replied for the purſuer, The houſe may be truly {aid to be fituated in 
the country, as there are none of the houſes of the borough that lie with- 
out it, or ſeparate it from the adjacent fields; and it cannot come under 
the deſeription of borough-houſes mentioned by Lord Stair, which are 
ordinarily ſet per contignat iones, and built for the accommodation of ſe- 
veral families. Moſt of the fields for two miles round hold of this bo- 
rough of barony ; but that could never hinder an heritor from building 
a proper manſion- houſe upon his own grounds: and although this houſ: 
and garden are not contiguous to the other lands of the defunct, yet 
that circumſtanee ought not to make any variation in the calc, 3s 
a part of his lands were fo near as to afford him the conyeniency he 
wanted for keeping his horſes and cattle. © 
The court feemed to be of opinion, that this houſe was not proper- 
ly a meſſuage or manſion-houſe, in reſpect of its lituation. 


The Lords ſuſtained the defence, aſſoilzied the defender, and de- 
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N March 1745, Alt ander Loctbart purchaſed the lands of Cruigbouſe 
1 from Jobn Seiveworight's father. The boundary on the eaſt, between 
the lande vf Oraizhouſfe und the lands of Plewlands, the property of 
Seivewright, is deſcribed in the diſpoſition to be a ftonedike, © which 
© ftone dike, upon the eaſt fide, is hereby declared to be, now, and 
© in all time coming; the boundary Between the faid lands of Plew- 
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lands und the'lands of Uraigbonſes: : 


In the Fear! 175, chis ſtone dike had become decayed; and Mr 
Tockbart,with a view to incloſe that part of his eſtate, brought an ac- 
tion againſt $#0e207549t; to oblige him to contribute half the expence 
of repairing er rebuilding it, or of making ſuch other ſufficient fence 
%% N!ff 
Pleadrd in defence, The dike in gueſſ ion was not built by two con- 
terminous heritors, in terms of the act gr. parl. 1661, but by the he- 
ritor of Orwighou/e, for the advantage of that eſtate, when he was pro- 
prictor alſo of Plewlandr: «nd the claiife in the diſpokition, declaring 
this dike the boundary, muſt be underſtood to transfer the property of 
it to the purchaſer of Craighou/e : That the defender will have no be- 
nefit from this dike; becauſe his eſtate of Plewlands is unincloſed, 
and is let out to tenants upon Teafes for a great number of years. The 
act of parliament 1661 makes no proyifion for upholding or repairin 
march-dikes'after they are built: 4nd though, at common law, thoſe 
Who have concurred in bailding, may. be obliged to uphold ; yet this 


S 
4 


will not apply to the cafe, where one heritor has been at the 1ole ex- 


perice of building, without following the rules of the act 1661; che 
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intent ion of which ſtatute was only to encourage the incloſing lands, 
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but not to provide for preſerving incloſures already made. 

Anſteered, It is of no conſequence, whether this dike was built by 
Seivewrigbt, when . of both eftates, or at a time when the 
eſtates belohged to different proprietors; ſince by the diſpoſition to 
Mr Lockbart, it is declared to be the march-dike; and, ne 
quence, is the common property of the purſuer and defender. The 

1661 makes no diſtinction, whether the heritor who is required to 
concur in building a march-dike, will or will bot rea; NG INE 
from it, by completing an incloſure upon his Gerd Nate ; and after 
the dike is exected, it muſt follow, at common law, independent of the 
act 1661, that each heritor ſhall contribute equally to uphold and re- 
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The Lords found the defender liable to contribute one half of 
the expence of upholding the march-dike botreen the pur. 
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the mee 175240 called.his;creditors together, and agreed 10 grant 
19 an 10100, ES Lbs urnbull and ahn Kirhaldie, wo of his cre- 
| TY EL be diſpaſe themgfar the behoof-of the other credi- 
7085 out h e aan de re: fuſed to grant this deed. The 
che Prot Needed to 8447 eparate megſufes: and Fohy Kirtaldie ob- 
tained erte bond for his debt; 7 and, Adam Tearabull ſoon after 
1 1 7 wo. 77 5 debts; upon which each of them was 


et e Fr, pr cg th he K th of a April 1751. Alexander Cunnand, another 
5 8 95 Pe pom thereafter, executed an inhibition, and alſo ob- 
ained.? an, 11 f ae ain ae eee che ech of Jul 
. 7755 7 « f 4 46 26 1281 

hs 7 h fig? ih 175 175 Ame 1 fold. bow heritable ſabiacs; Oy and; the 
purct ger er havin Shins Gra a1 e Rela it Was objected by Alex- 


ander Cin nend, 58. Turn 2 ul and. Kirkg 15; heritable, bonds, That 
they co could not be pr ferred, 4005 N: aer theſe bonds were 
57888 in ſecurity of | prior de bts, an 5 — 5 ſgon after a meeting of the 
common debtor's [whole credit tars, at which Kirkaldiejand > urabul 
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Feb. 1758: COURT OF SESSION. 


1 
the court had refuſed to give them a preference upon their heritable 
bonds; yet the ſame equity ought to bring them in equally with the 
adjudger, agreeable to what was intended by the truſt-diſpoſition, 
_ Anſwered, By the interlocutor of the court it was found, that the 
' heritable bonds could give no preference; and it is a conſequence, that 
they cannot entitle the creditors to be preferred equally with the ad- 
judger; and, independent of the interlocutor, it is equitable, that thoſe 
creditors who attempted to take an undue advantage, ſhould be caught 
in their own ſnare, and be deprived of every advantage from that ſecu- 
rity which they had unduly elicited. This is agreeable to the practice 
of the court in other caſes. A diſpoſition by a bankrupt being redu- 
ced on the act 1696, the court refuſed to give it the effect of bringing 
him in pars paſſu with the other creditors ; 2d December 1704, Maun ; 
19th July 1728, Smith © 5 5 
„The Lords found, That the heritable creditors are entitled to be 
« ranked pari paſſu with the adjudger.“ w. J. 


Ad. Ga. Wallace, Alt. Fobnfonc.. 


Ne XCIII. A Fig © as. 
SPOTTISWOODE of that ILK, 
AGAINST 


The CREDITORS of che deceaſed JAMES NASMITH of 
EAR L SH AU GH. e 7 


Superiority of biſhops lands. 55 Ma 


occurred, Whether certain lands which had belonged to him in 


Spotti/woode of that Ilk, who claimed the right of ſuperiority? 
Sir Robert Spotti/wwoode, Lord Preſident of the Seſſion, in 1624, was 


containing the lands which. had belonged to the abbacy of Nez Abbey. 
In 1633, King Charles I. formed the deſign of purchaſing from Sir 
Robert the foreſaid lands of New Abbey, in order to mortify them for 
the uſe of the biſhoprick of Edinburgh : but it was thought proper, as 
they were church-lands, and conſequently had been annexed to the 
crown by the act 1587, firſt to get them diſſolved; and accordingly 
an act was obtained for that purpoſe in the year 4633, by which © the 
* abbacy of New Abbey, with the whole lands, baronies, kirks, teinds, 
patronages, and others pertaining to the ſaid Abbey, as well tempo- 


ſuperiority of the 'kirk-lands of Dunrod, Ac. are diſſolved from 
Whatever acts of annexation were made in this preſent or any pre- 
ceding parliament ; and ſpecially from the act 1587, the 11th act, 
_ Parl. 10. and act 119. parl. 12. James VI. forbidding the erection 
© .of kirk-lands and teinds. into temporal lordſhips. And the above 

= ＋ | of act 


. the ranking of the creditors of the ſaid James Naſmith, a queſtion - 
property, called Howell, Balfier, &c. held feu of the crown, or of Mr 


infeft, by a charter under. the great ſeal, in the barony of New Abbey, 


* rality as ſpirituality of the ſame, and particularly with the right of 
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x66 - - D E ISLONS OF THE | No Xcim. 
a of diſſolution is expreſily excepted from the ab co jare cyſt 


1 = 


of that, periments % 7˙·.¹-m ers, : We 
After this diſſolution, Sir Robert Spotti/wwoode, in purſuance of the 
King's deſign, diſponed to the King the foreſaid lands of New Abbey 
and others, for the agreed price of IL. zoo Sterling. But this price 
Was not paid by his Majeſty to Sir Robert, l 
In the ſame or-following year, his Majefty, by a charter under the 
great ſeal, erected the biſhoprick of Edinburgh, and mortified the 


toreſard lands and others, as a conſtant revenue of the new erected ſee; 


and the biſhop of Edinburgh appears to have been in poſſeſſion of them 
in the year 1637. e oo ERLRD TPOTO ATE FT 

By the-6th act of parliament r640, Epiſcopacy was aboliſhed, and 
the revenues of the new-erectetl biſhoprick of Edinburgh reverted to 
His Majeſty; and as he had no further uſe for them, it was thought 
juſt that Sir Robert ſhould have back his lands again: and accordingly, 
in 1641, Sir Robert obtained a ſignature from his Majeſty, reciting the 
purchaſe of the lands from Sir Robert, and the mortification in favour 
of the biſhop of Edinburgh ; the return of the ſame to the crown by 
the abolition of Epiſcopacy ; and that the price had not been paid; 


and therefore giving back the lands to Sir Robert, as alſo the lands and 


barony of Dunrod, comprehending, among others, the lands in que- 


ſion. But, by the confuſion of the times, and the misfortunes of Sir 


Robert, which ſoon after enſued, this grant was not carried into exe- 
cution by charter and infeftment; nor was poſſeſſion attained by Sir 
Robert. . 5 —- 

Upon the reſtoration of King Charles IT. Alexander, eldeſt ſon and 
heir to Sir Robert, obtained a new ſignature, narrating and confirming 
the ſignature in the 1641, and directing a charter to be expede under 
the great ſeal in favour of Alexander and his heirs. And in conſe- 
quence of this grant Alexander entered into poſſeſſion. 

By the firſt act of parliament 1662, Epiſcopacy was reſtored ; and 
particularly the biſhops were reſtored to their rents and poſſeſſions, as 
they had ſtood in the year 1637. And Alexander Spotiiſioode having 
died ſoon thereafter, leaving his children infants, no further ſteps 
were taken till the year 1695,' when Mr Fobn Spottiſewoode, eldeſt ſon 
and heir to Alexander, applied to the parliament of Scotland, by peti- 
tion, ſetting forth the fact as above ſtated, and praying relief. This 
petition was remitted to a committee; who, after hearing counſel in 
behalf of his Majeſty, and of the petitioner, made their feport; and 


thereupon the parliament © found and declared, That the clauſe in the 


© act of parliament 1662, reſtoring biſhops to their eſtates and poſſeſ- 
© ſions, as by them enjoyed in the year 1637, could not prejudge the pe- 
« titioner ; and that the price never having been paid, that the ſaid 
« lands and barony of New Abbey, and others, do appertain and be- 
« Jong to the ſaid Fobn Spotti/woode, or at leaſt the foreſaid price there- 
« of, with the annualrent ever fince Sir Robert ceded and gave up his 
«« poſſeſſion; and therefore they recommended, that a new ſignature 
< be paſſed in favour of the ſaid Fobn Sporti/woode, conform to the ſig- 
„nature formerly granted to his grandfather in the year 1641.” 
This recommendation however was ineffectual; and Spottifewoode 
was at laft obliged to bring a declarator of his right againſt the offi⸗ 
cers of ſtate; and having obtained a judgment and V 


8 
9 
6, "0 


- 


of the ſignature 1641, whereupon he was infeft in 1742. 


It was agreed betwixt the parties, that the above-mentioned parcels 
of lands were church-lands, belonging of old to the abbacy of Holyrood- 
houſe, and parts of the barony of Dunrod. And Spottiſwood claimed 
the ſuperiority of them upon the ſignature 1641, which exprelsly gives 

him the barony of Dunrod. | Ne. 
0bjefed for the creditors, Theſe lands became biſhops lands by the 


foreſaid charter of erection of the biſhoprick of Edinburgh in 1633, and 


were poſſeſſed by the biſhop.of Edinburgh till the year 1637; and again 
poſſeſſed by his ſucceſſors from the year 1662 down to the revolution; 
and therefore muſt be found to hold of the crown, as the other lands 
belonging to biſhops; and by the act 1690, the King cannot inter- 
poſe an intermediate ſuperior betwixt himſelf and the vaſſals that held 
of the biſhops, which theſe lands formerly did, having been feued out 
by the biſhops while in poſſeſſion.” © "3 

' Anſwered tor Spottiſwoode, The act 1690 refers only to the ſaperio- 
rities which de jure belonged to the biſhops at the abolition of that 
order, and not to ſuperiorities which did never truly belong to them 
nor to the King, their author, although they uſurped the poſſeſſion 
for ſome time. After the repeated declarations in the fignatures, and 


acts of parliament above mentioned, that the lands belonged to Spottiſ- 
woode and his predeceſſors, in regard the ſale made by them + he 
crown never took effect, and that their right was not prejudged by the 


laws made in fayour of biſhops; it can never be maintained, that they 
were included under the general clauſe in the act 1690, which applies 
only to the ſuperiorities that of right pertained to the biſhops, while 
that order ſubſiſted, and devolved to the crown upon its abolition: and 


although the legiſlature thought fit, for good reaſons, ro forbid the in- 


terpoſition of a new ſuperior above the vaſſals who formerly held of 
theſe dignified clergy, that cannot apply to the preſent hy where 
the King is interpoſing no new ſuperior, but reſtoring the lands to the 
former proprietor, who was never juſtly diveſted of them, as the con- 
tract of ſale with the crown was never completed. And therefore 
theſe lands do now belong to him, in the ſame manner as they did to 
his predeceſſor Sir Robert Spottiſwoode ; and it ought to be found that 
he is the true ſuperior, 81 
8 The Lords found, That the ſuperiority of the lands in queſtion 
* not having belonged originally to Spotrz/woode, but being grant- 
ed by the crown to the bithop of Edinburgh, fall under the pro- 


* hibition of the act 1690; and that Sportifevrode could not be in- 
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by the court of ſeſſion, he at laſt got a charter from the crown in terms 
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r yr : 8th Fobruary 1758. 
e Hearing in preſenſcſe. 


-CREDITORS-of JAMES HEPBURN ef HUMBY, 
* AINST 
His CHILDREN. 


Antail wanting reſolutive clauſe, not offeciual againſt creditors, —If ey. 
tail executed prior to the 1685 muſt be recorded? 


2 1663, Adam Hepburn executed an entail of the eſtate of Hun), 
whereby, inter alia, it was declared, © That it ſhall neither be lay- 
% ful, nor in the-power of me, the ſaid Adam Hepburn, nor any of the 
*.three-perſons, or heirs of tailzie above mentioned, nor to mine or 
their heirs-male ſucceeding to:the foreſaid living and eſtate, con- 
form to the tailzie above: ſpecified,.ta violate, break, or difſolve the 
* foreſaid tailzie, neither yet to annailzie, diſpone, wadſet, or burden 
* the ſaid lands and eſtate, or any part thereof, or to do any deed 
% whereby the ſamen may be eompriſed, or any ways evicted frae them. 
©. —All whilks deeds ſhall be, and hereby are declared to be, void and 
null; ige facto, and to be no ways valid, nor effectual, either to bur- 
den, affect, or evict the foreſaid lands, living, and eſtate, or any 
«« part thereof, or rents and duties of the ſamen, except ſuch of the 
“ ſamen deeds as ſhall be made and granted by the advice and con- 
* ſent of the friends above ſpecified, had and obtained in writ.” 

But this entail was underſtood not to contain a reſolutive clauſe, 
voiding the right of-the contravening heir of entail, who ſhould con- 
tract debt, or tranſgreſs the other prohibitions of the entail. 

James Hepburn poſſeſſing the eſtate of Humby under this entail, con- 
tracted great debts; whereupon the creditors adjudged the eſtate of 
An and parined a fale of i. 

In this proceſs; of ſale, the. children of James Hepburn of Humby ap- 
peared for their intereſt, and maintained, that in virtue of the entail 
1663, the eſtate could not be evicted by creditors. . 
The creditors made ſeveral objections to the validity of the entail; 
but waving theſe, the Lords ardered a hearing in preſence on this ab- 
{tract point, Whether an entail containing an irritant clauſe, that is, 

a«clauſe voiding the debts contracted, but not containing a reſolutive 
clauſe, that is, a clauſe voiding the right of the heir contracting the 
debts, was ſafe againſt creditors ? Nos 5 5 

Pleaded for the creditors, A power of aliening and charging an eſtate 
with debt, is conſidered by the law of Scotland as inherent in property; 
and there is no method of diveſting the owner of this power, but by 
adding to the prohibition to alien, or charge, a reſolutive clauſe, void- 
ing or forfeiting the right of the owner immediately upon his contrave- 
ning the prohibition: A prohibition without this reſolutive clauſe, is no 
more than an injunction, or command, from the maker of the entail; 


which cannot either take from his heirs the power of _— and 
pe” : C arging 


— 


reh. 1. COURT) OF: SESSTON, 265 


naroeine with debt inherent in his right of property, or from the cre- 

1 remedy which the law gives chem for ſatisfaction of their 
debt, by attaching every right in the perfon of their debtor. By force 
of this reſolutive clauſe, and the ſubſequent decree of declarator, the 
right of the contraveper being forfeited from the time of the contra- 
vention, the eſtate cannot be affected by his creditors; but the next 
heir takes it, paſſing over the contravener, and making his title as heir 
to the immediate predeceſſor, whereby he is freed of the debts or deeds 


contains no reſolutive clauſe, expreſsly annulling the right immediately 


and ſold for payment of Janes Hepburn's debts. 

declared the mode of entailing, expreſsly requires a reſolutive clauſe, 
| voiding the Tight of the heir, immediately on his contravening the 
proviſions of the entail. It is declared, that, unleſs this reſolutive 
clauſe is inſerted in the procuratories of reſignation, charters, precepts 
and inſtruments of ſeifin, the entail ſhall not be allowed to be effec- 
tual againſt creditors ; and the neceſſity of this clauſe, to render an 
entail effeQual againſt creditors, has been ſo much eſtabliſhed by au- 
thorities of great weight, and ſo much acknowledged in practice, that 
of 437 entails, executed and recorded from the year 1685 to 1755, it 
is omitted in very few of them. l e ALL $14 17 7 55 

Anſwered for the children of Humby, A power of aliening, and 
charging with debt, is by no means an inherent conſequence of pro- 
perty. The diſtinction betwixt a qualified and a fimple fee, at one time 
or other received in almoſt every nation in the world, ſhows the poſſi- 
bility of holding an eſtate, which yet the holder cannot throw away. 


except our own is this bar made effectual by a clauſe irritating the 
right of the contravener; which clauſes are but of late invention in 


men to guard their entails, not only by prohibiting alienation, and 
voiding the deed, but even by voiding the right of the heir who alie- 
nates 3 but though ſuch are wanting, the entail will be good. 
The act 1685 only declares it lawful for the lieges to tailzic their 
_ eflates, with ſuch proviſions and conditions as they ſhall think fit, and to aſfect 
aid tailxies with irritant and reſolutive claueſs. It leaves it open to the 
lieges.to affect their eſtates with ſuch of theſe clauſes as they think fit; 
but does not impoſe upon them the neceſlity of impoſing. both clauſes. 
A clauſe yoiding the debt, and a clauſe voiding the right of the perſon 
who contracts it, are quite ſeparate and diſtinct from each other, and 
have ſeparate effects; the one to annul the debt, the other to puniſh the 
contractor of it. Accordingly, if there is no clauſe voiding the debt, 
but a clauſe voiding the right of the perſon who contracts it, the entail 
will be open to creditors on the one hand, and the heir forfeited on 
the other; and, in the ſame manner, where there is a clauſe voiding the 
debt, and no clauſe voiding the right of the perſon who contracts it, 
full effect ought to be given to the clauſe that protects the entail itſelf, 
although there be no clauſe to forfeit the heir who attempts to hurt it. 
—lIt is impoſſible to ſuppoſe the act of 168 5 ſo unjuſt to creditors, or 
ſo inhuman to poſterity, as to require neceſlarily of entailers to for- 
| Uu feit 


of the intermediate heir, who contravened. The entail in queſtion 
on contravention; and therefore the eſtate may certainly be attached, 


The act of parliament 1685, which gives effect to entails: and has | 


In other nations there are bars to alienation; but in hardly any nation 


the law of Scotland, and were introduced by the exceſſive anxiety of 
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Feit their heirs immediately upon contravention; the effect of which 
would be, to puniſh the heir heyond bounds, and, beſides, to ſtrip his 
creditors of the benefit of his liferent, vhichthey would other wiſe have 
had. Ihe act of 1690, cap. 33. paſt ſoon after the revolution, and 
intitled, © Act for the ſecurity of the creditors, vaſſals, and heirs of 
< entail of perſons forfeited,” omits the reſolving clauſe, as no ways 
eſſential to the purpoſe of the act, which was the ſecurity of entails, 
The words of that act are, That no heirs of entails, Wc. in infeft. 
ments, or other deeds, aſſected with probibiteve ar irritant clauſes, in 
“ caſe of contravention of the proviſions therein mentioned, ſhall be 
<« prejudged by the forfeiture of his predeceflor, but only in ſo far as 
the party forfeited had liberty to contract debt, or affect the lands, 
or others, by the quality of the right and infeftment. 
© The Lords found, in reſpect the tajlzie contains no reſolutive clauſe 
__ * forfeiting the right of the heirs of tailzie who ſhould contra. 
« yene the prohibitions and conditions thereof, that therefore the 
« ſaid tailzie cannot be effectual againſt the onerous deeds and 
4 dehts of the heirs of tailzie in poſſeſſion, nor bar the creditors 
from proceeding in the preſent action of ſale “. 


To this entail it was further abjefted by the creditors, That though 
it contained a prohibition to annailzie, diſpone, wadſet, or burden the 
eſtate, it contained no prohibition to ſell ; and therefore might be ſold; 
as entails admit of no latitude of interpretation to ſupport them. 

The Lords found, That theſe prohibitions imported a prohibition 

to ſell the tailzied eſtate.” ” | 


It was further ohjected, That though this entail was executed and 
completed hy infeftment- before the act 1685; yet there was a ne- 
den for recording it afterwards in the regiſter of tailzies appointed 
by that act. e 85 

The Lords found, That as the tailzie was executed and comple- 
ted hy infeftment before the act 1685, there was no neceſlity 
755 — recording it in the regiſter of tailzies appointed by that 

6 4 Rog 1 3%. 4 [23-3 $43 3 J. D. 5 


AR. IW. Stuart, Aud. Pringle, Advocatus, Ferguſon. Alt, Cockburn, J. Dan, Lockbart: 


NM. B. The argument on this laſt bead having been afterwards the 
ſubject of a hearing in preſence, in the caſe of. the creditors of the 
Earl of Rothes againſt the Earl, will be ſeen in the collection of that 


caſe, on the 14th day of December 1758. 
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General allegations of iraprention Wale gn for nn a bh 


Atharine Ducheſs-dowager of Gardon, in virtue of a right of locality 
provided to her by the late Duke, bver the lands of Auchanachy, 
and the Duke of Gordon, in virtue of he title of the fee of the ſaid 
lands, brought a reductidu bf a thck ike lands ſet by the late Duke 
to John Cores, A gentleman who — been N much about his per- 


3 Wet BD enn 


PW: e of reduckibn were; "Tha dhe kack had been wi "pf the 

Daks, who had been educated abroad, immediately upon his coming 
of age, and returning to his own country, at a time when he could 
know nothing of the value of his farms: * "Phat it Was ſet not at half 
value: That it was ſet for thrice the tert of years at which the Duke 
ſet his other farms, and extended over a great tract of country, con- 
taining many farms under it: That it was executed without the con- 


currence of the Duke's commiſſioners, who concurred in every other 
tack which he ſet; and that hn Gpruoh had impoſed upon the Duke 


Duke, and 2 fraud and circumvention in the 5 0 And they 


er 


cranſaRtion together. 5 
In theſe circumſtances pleaded 6er the geteuder, The tack was ſet by 
the Duke, When arbiter fei ſug; and after three years conſideration : 
That, allowing che leſion to have been ever ſo great, this of itfelF was 
not enough to reduce the rack, without the ad ition of fraud and cir- 
cumvention': „That t the articular citcumſtances Alleged might, indeed 
| ſhow leſion; but the al legation of fraud and circumvention fubjoin- 
ed to them Was too geficral; and therefore the purfuers muſt Lede. 
{cend more particularl upon the elrcuraſtances of rand: and circum- 
vention before à proof can ne <7 12505 506 
Plraded for che purſuers, It has hicherts pech u underftbod to be x 
_ 8 in au action for Nin afide an agreement, on 0 79 HR of 
the 
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by the influence which his ncarnefs to his Perſen⸗ gave, him over the 


1 that his Grace and be had taken. thres "years to alt che 
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ing a proof of all the circumſtances attending the tranſaction, Before 


this proof is taken, every minute circumſtance cannot be known; or 
if known, ought not to be diſcovered; as the ſame art and addreg; 
which . the agreement, might be employed to prevent 3 


detection of the fraud, = ee e 4 4 
The Lords refuſed? a proef at large, and affoilzied che defend. 
. : 25,51. 9. 
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- 4 *. ent. 2 4 , — ** . » 1 4 . - N 1 +* 45 * 1 F &) \ 
Frites *2 151 SJOOGH YVES LOST DEED 1h. £0: 34433 Sin Dan Ot) 
12 - . 5 8 * , ; * 
Naizungo uo eino, 


; £15 07 neee 
the, was apparent heir, and before ſhe had 
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ff Argerct, Miller, while 
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been three years in poſſeſſion, diſponed a tenement, of land to 
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© Ritchie entered to poſſeſſion, and continued in it more than three 


15410"v55 15 94 . caddy lt -90n3 30 © 
Eule, the hear of Margaret Miller, brought a reduction of this diſpo- 

ſition, as granted by an apparent heir not three years in poſſeſſion. | 
Ritebie's defence was, That his poſſeſſion muſt be deemed the poſſeſ- 


ſion of Margaret, Miller, the diſponer, ſo as to make her, in the eye of 


- 


law, to have been three years in poſſeſſion. 


; Anſwered for Jule, The conſtruction co | 
is contrary. to the reaſon. of introducing the exception from the Com- 
mon law. The exception was introduced merely in reſpect of the bona 
Ades of thoſe who had been tempted to contract with a perſon whom 


# £4 53S £44 


„ SS +4 $441 
nded for by the defender, 


. — 


they ſaw three years in poſſeſſion; and whom they therefore had reaſon 


to think was duly veſted in the ſubject; but this will never apply to a 
perſon contracting with one not three years in poſſeſſion, even though 


the contractor himſelf ſhould remain twenty ꝓears in poſſeſſion after 


7 
F 


that. His after poſſeſſion will not give him that bong fides which he 


1 4 


had not at firſt; and the rule of law takes place, Quod initio vitioſun, 
tractu temporis convaleſcere non potę t. ated 


+ 


N . F Dif 
| In the next place, as the exception in queſtion was introduced in the 
face af the Common law, Which allows no perſon not infeft to dilpone, 
courts cannot, in a ſtatute correctory of the Common law, go beyond 


the letter of the ſtatute. The ſtatute requires a three years poſſeſſion 


by, the, apparent heir; and a court cannot, in place thereof, ſubſtitute 
a three years poſſeſſion by the diſponmmeee. 
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N xcVII. . : I4th February 1585. 
12 MARION PATERSON, 

AGAINST 
JAMES COCHRAN of KIRKWOOD. 


Aliment of a baſtard child, if it falls under the triennial preſeription of 
the act 1 579 „ 


M4 rion n in 12 p $4 brought an e again Mr Gehry, | 
for aliment of a baſtard-child which ſhe had brought forth to 
him in the year 1730. 

The defender acknowledged his ville with the purſuer; and that a- 
bout twenty years ago he had made ſeveral payments, amounting to a- 
bout L.100 Scots, to her on that account, which he thought was in full 


mand on him fince that time, her claim was now preſcribed by the act 
83. parl. 15793 by which it is declared, © That all actions of debt for 
* houſe-mails, mens ordinaries, Wc. and other the like debts, that are 
not founded upon written obligations, be purſued within three years; 
< otherwiſe the creditor ſhall have no action, except he either prove 
« by writ, or by oath of his party.“ 

Anſwered for the purſuer, The father is under a natural obl gation to 
furniſh aliment to his child, which obligation cannot preſcribe; and 
it is abſurd to ſay, that when another performs this obligation for the 
father, his claim for relief ſhould be cut off by the triennial preſcrip- 
tion. 240, Suppoſing the claim was to be hf Hoa” to the defender's 


paid, that the ſame might be deducted from the purſuer's claim. 
Obſerved on the bench, The act 1579 proceeds upon a preſumption, 
that debts of the kind there mentioned are paid, either at the time, or 
before the three years expired. But here the defender does not ſay, 
that he paid a reaſonable aliment. All he gave, by his own account, 
was, about L. 100 Scots ; therefore he ought now to pay the remainder, 
which, in the caſe of a gentleman, ought to be maintenance of the 
child till it is foutfteen years of age. 
„The Lords repelled the defence founded on the act 1 579, and 
found the defender liable in L. 40 Scots yearly for mainte- 
* nance of the child till fourteen years of age; and in expences 
< of proceſs.” 7 


| AQ. 5 — Alt. Macgucen. 


Ys nn. 


of all ſhe could aſk; and igſiſted, That as ſhe had never made any de- 


oath, all that he could depoſe upon would be how much he had truly 
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8 DECISIONS OF THE Ne xcvIll. 
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nee nn: 14th February 1758, 


MARITON and JEAN DUNCANS, 
AGAINST | 
JOHN BUCKNEY. 
Regular proceſs neceſſary for making tranſumpts. 


JN a competition betwixt theſe parties, ariſing in a proceſs of mail; 
and duties of ſome tenements and lands ly ing in and about the town 
of Linlithgow, there were produced for John Buckney, copies, or pre- 
tended tranſumpts of the whole title-deeds under which he claimed 
right to the ſubjects in queſtion. The deeds themſelves were ſaid to be 
loſt. "pre 2 „ . 
It was objected to theſe tranſumpts, That they were no more than 
copies of the principal deeds, certified by an extract under the ſubſcrip- 
tion of one Thomas Leſlie, deſigned olerk-depute of the ſheriff. court of 
Linlithgow, and who appears to have been only a clerk or ſervant of 
Mr Buckney's, who was himſelf principal clerk of that ſhire. Theſe ex- 
tracts are all certified and dated at the ſame time, viz. zoth Decenber 
1726, and appear to have been done fingly on the application of Mr 
Buckney, without any proper or regular proceſs, calling ſpecially the par- 
ties intereſted in thoſe writings which were to be tranſumed, and all 
others having or pretending intereſt edifaily to hear and ſee the 
tranſumpts properly made, which is the courſe required by law; Stair, 
lib. 4. tit. 31. 3.: That the whole affair ſeems to have been ſlurred o- 
ver as a matter of mere form, which was ordered de plano; and that 
too in an inferior court, where it is doubted whether even a procels 
would have been competent, ſeeing the tranſuming of writs 1s not an 
act ordinarie juriſdictionis and as no cauſe is aligned for ſo extraordi- 
nary a ſtep, as a perſon's tranſuming at once the whole title-deeds in 
his poſſeſſion, a very juſt ground of ſuſpicion does thence ariſe, that it 
muſt have been done with a view to cover ſome defects in the deeds 
themſelves. DO OE I Op Ce Fe * 
Anſwered, There is nothing in that part of the objection, That the 
tranſumpts were made in a court where Mr Buckney was clerk, and act- 
ed by a depute; becauſe the faith of a tranſumpt ſeems to depend up- 
on this, that the principal writings are conſidered and compared by 
the judge. No author has ſaid, that tranſumpts may not be taken be- 
fore an inferior judge; and it is believed the contrary has been the ge- 
neral practice. Neither is it a good objection, That there was no pro- 
| ceſs in this caſe; which is only neceſſary where the writs to be tran- 
ſumed are in the hands of another perſon ; and there could properly 
be no proceſs, as Mr Buckney was tranſuming papers belonging to him- 
ſelf, and in his own hands. Neither could he have called the repre- 
ſentatives of the granters of theſe writings, as they were £ng/1/ 
people, quite unknown, having no forum in this country, Nor can it 


be juſtly ſaid, that theſe tranſumpts were made with any cena de- 
| | 120, 


- 
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ſign, as it was done at a time when the principal writings were pro- 
duced in a former proceſs, where the validity of them was to be ex- 
aminet. þ 8 * SAR 

The Lords found the tranſumpts were not ſufficient. Sine. 


Act. Lockhart, 2 755 Alt. James Dundas. 


No XCIX. | hs » 14th February 1758. 
JAMES MACNEILL, 


I'CAINST- 


MARGARET LIVINGSTON. 


Additional Iiferent-proviſion to a wife, if rational? If excluded by a di/- 
poſition to the huſband, his beirs, and aſſignees, with a prohibition to 
contract debt? Deeds inter conjunctos, if they prove their narra- 
tives? 8 e 1 


Ames Burns proprietor of the eſtate of Clarꝶſton, in the year 1699, 
| granted a diſpoſition of that eſtate to his fon Richard Burns, his 
heirs and afſignees, beritably and irredeemably, &c. reſerving his own 
liferent, a power to burden with 4000 merks, and containing this ex- 
preſs proviſion and condition, That Richard the diſponee ſhall have 
“ no power, during the life of his father, to contract and ontake debts 
% upon the lands of Clarkfton.”” SOT On Only 
Of the ſame date with this diſpoſition, Richard Burns, with conſent 
of his father, entered into a contract of marriage with Margaret Living- 
ton the defender; whereby, for 1000 merks of tocher advanced b 
her, James the father obliged himſelf to pay to Richard and her a cer- 
tain annuity during his life; and both father and fon bound them- 
ſelves to infeft her, in caſe ſhe ſurvived her huſband, in a liferent of 
one half of the lands of Clarkfon; upon which ſhe was accordingly 
infeft : but no infeftment followed in the perſon of Richard upon the 
diſpoſition. | | | 

Notwithſtanding the proviſion above mentioned, Richard Burns con- 
tracted ſundry debts, upon which many diligences iſſued againſt him. 

In 1718, Alexander Living /fton of Parkhall, the defender's father, 
granted a bond to her for the ſum of 4000 merks, with a proviſion, 
that it ſhould not fall under her huſband's jus mariti. | 

With this fund, the defender employed truſtees to purchaſe in moſt 
of her huſband's debts; who accordingly took aſſignations thereto for 
her behoof, in the years 1720 and 1721; and the narratives of theſe 
conveyances bear, that they had been purchaſed with her money, 

In April 1721, Richard Burns, who appears to have been a facile 
man, and having no hopes of iſſue, granted an obligation to his three 
brothers, which proceeds upon the narrative,“ That James his father 
* had diſponed to him the eſtate of Clargſton, and that it was commu- 
ned upon, that he ſhould grant the following obligation; therefore 
0 he binds and obliges him, that in caſe he ſhonld happen to have no 
heirs of his own body, then he ſhould not make nor grant any vo- 
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% luntary fraudulent right or alienation of the lands of Clark/on in fa. 
% your of any perſon whatever, in defraud and prejudice of his ſaid 
„ brothers, anent their right of ſucceſſion to the ſaid lands,” 

In 1731, Richard Burns executed a deed in favour of his wife, the 
defender, proceeding on this narrative, That ſhe had been a mot 
« dutiful and affectionate wife, and had fympathized with him in ma. 
* ny ſtraits and difficulties, and had advanced to different creditors 
of his the ſum of 2500 merks, out of the ſums left her by her fa- 
ther; therefore he obliges him, and his heirs, to repay the ſame : 
and further obliges himſelf to infeft her in liferent of the remain. 
„ jng half of the lands of Clark/on, to take place after the death of 

„ his father and mother,” This deed alſo contains a diſpoſition in 
her favour to his whole moveables. | e 
In 1733, Richard Burns died without iſſue, his father and mother 
being ſtill alive. Upon their deceaſe, Margaret Livingſton, in virtue 
of her contract of marriage, and the deed 1731, entered into poſſeſ. 
ſion of the liferent of the lands of Glarkfon. 2 
I] 1551, theſe deeds by Richard Burns, in fayour of Margaret Li. 
ving/lon, were brought under challenge, at the inſtance of the heirs of 
Richard Burns ; and, Ino, it was objected to the additional jointure of the 
half of the lands of Clarion, That it was gratuitous and unreaſonable, 
and contrary to the expreſs proviſo in the deed 1699, by which Ri- 
cbard Burns was barred from contracting debts upon the lands of 
Clark/ton during his father's life, and alſo contrary to the obligation a- 
bove recited; which Richard had come under to his brothers in 1721; 
and therefore, as a voluntary gratuitous deed, muſt be held fraudu- 
lent, and be reduced, as counteracting the engagements which Richard 
had come under to his father and brothers. N 

Anſwered for the defender, By the deed 1699, the lands are convey- 
ed to Richard Burns, and his heirs and afſignees, irredeemably, &c.; there 
is no return to the father's heirs, nor any ſeries of heirs whatever, point- 

'F cd out, in favour of whom he ſhould be limited: and therefore the im- 
2x port of ſuch diſpoſition is, that he had the full property of the lands, 
I and could diſpoſe of the eſtate at pleaſure ; and of conſequence could 
contract debt, or grant a reaſonable liferent to his wife for her ſubſiſt- 
: ence; which in this caſe is very moderate, the eſtate in all being only 
L. 23 Sterling yearly. And, ado, It is not competent to the purſuers, 
. who claim as heirs of line to Richard, to challenge any of bis deeds, 
x ſeeing they repreſent him, and are liable to fulfil them. 3:0, The ob- 
= | ligation in favour of the brothers can have no effect, as it excludes 
; only voluntary fraudulent alienations, in.defraud of their right of ſuc- 
ceſſion, which this liferent-proviſion, allowing the property to deſcend 
-to them, can never be.reckoned, | 
2dly, It was objeaed, That the debts purchaſed by the defender“ 
truſtees could not be kept up as a burden againſt the eſtate, as their 
oneroſity is not proved; that is; they are not ſhown to have been pur- 
chaſed by the wife's money, and muſt be preſumed to have been ac- 
4 quired by the huſband's means and eſtate, The narratives of deeds 
4 inter conjunttos bearing onerous cauſes, are not held probative; the ori- 
inal creditors in theſe debts, when making the conveyances, as the) 
4 had no intereſt in the matter, would not be attentive or ſolicitous 2: 
i bout what was pur into the narrative. And no acknowledgment o 
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-which to make theſe purchaſes ;-eſpecially as it can be proved, that 


laid out for other purpoſes. 1 143 1 
_ Anſwered, As the fact is eſtabliſh 


— 


ſo many different people ſhould, have joined in a falſehood. 
3alhy, It was abjected to the obligation granted for 2500 merks to 
the defender, in conſideration of the other debts which ſhe had paid 


for her huſband, That there is no evidence what theſe debts; were, or 
indeed that any ſuch ever exiſted, other than the narrative of the obli- 
gation: itſelf, which can never be held as evidence. 
Anſwered, The documents of theſe tranſactions were all deſtroyed 
but it is clear, from the whole circumſtances of the caſe, and particu- 
larly from the number of diligences produced againſt Richard Burns 
for very trifling ſums, that he had a number of debts, and was greatly 
ſtraitened,. On the other hand, it is alſo clear, that the defender was 
poſſeſſed of ſeparate funds; and therefore the natural preſumption is, 


be allowed to avail themſelves of having delayed their challenge ſo 
long till the proper evidence is loſ . 
The Lords found, That Margaret Living ſton had right to the life- 
e rent of the whole lands of Clartſton; and to the bond of 2500 
« merks granted by Richard Burns to her, and the other debts 
& conveyed to her truſtees by the creditors, in as far only as the 
 * ooo merks in the bond of proviſion by her father to her, ex- 
* cluding the jus mariti of her huſband, and annualrents thereof, 
mere ſufficient to acquire the ſame, and no more; unleſs ſhe 


N 


nariti. But in reſpect that John Burn, the brother and appa- 
rent heir of Richard, in the conveyance of his debt, acknow- 
edges there was a ſeparate fund from the 4000 merks, ſuſtain- 


ed the whole debt ſo conveyed by him.” . 
| | Ad. Wal. Steuart. 


La: 


„ Ferguſon. 


Ne C. t HY din bus ara 14th February 1758. | 
KATHARINE and RACHEL ERSKINES, 
Mur MARY BALFOUR-HAY. | 


Firſt member of entail being diſponee, not bound by the reftriftions laid 
on Rene TIC ITO EO91507 EI WUHo; 


N 1677, Michael Balfour of Randaſtoun executed a ſettlement of his 


eſtate by way of entail, in * of James Balfour, ſecond lawful 
| | . „ ſon 


197 


the huſband in theſe deeds will defeat the preſumption of law, chat 
the wife was poſſeſſed of no funds ſeparate from the huſband's, with 


the 4000 merks left her by her father, excluſive of the jus mariti, was 


nn ene 
ed, that ſeparate funds were left to 
the defender by her father, the preſumption lies on her fide, when ſup- 
ported by the narrative of the deeds, in which it is inconceivable, that 


many years ago in the houſe of one of the truſtees, which was burnt; 


that theſe debts were cleared by her; and the purſuers ought not to 


vould ſhow, that ſhe had other funds, excluſive alſo of the jus 
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on to Sir Divi Balfour of Fobret; one of the Senators of the: College 
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of Juſtice, and the heirs whatſoever of his body,” en divikon; 


whom failing, to the other heirs therein named. 
his entail contains the ſtricteſt prokibitions de ie ebene et 


non alienando, which are fenced with the uſual irritant and reſolutive 
clauſes ; and by virtue of this ſettlement, the ſaid James Balfour ſuc. 


ceeded to, and enjoyed the ſaid eſtate, and after him, his _ Michael 


and Robert, and next his daughter, the defender} 
In 1756, the purſuers brought an action againſt the Aender for 
payment of a bond for 1000 merks granted to heir Tuners in Movenler 


1717, by the ſaid James Balfour. © 1 
The defence was, That ſhe was only an Beit of Shield FIR tri 


prohibitive, irritant, and reſolutive clauſes ; and therefore not liable 


for any of her predeceſſors debts, who had no . er to charge the 


.entatled eſtate therewith. 
1 diſpoſitive clauſe in the tadaze runs Ae 0 Me, Michael Bal 
our of Randafion, for certain onerous cauſes, c. to have given, 
ranted, and diſponed, Oc. from me, my heirs, and all others my 


9 1 Se. to and in favour of the ſaid James Balfour, and the 


* heirs whatſoever of his body, Sc.; which failing,“ and ſo forth, 
ſubſtituting ſeveral other perſons, and their heirs-male allenarly, * un- 
der the proviſions, conditions, reſervations, and reſtrictions under 
* yritten, conceived in favour gf the heirs of tatlzie above named, or in 
« favour of me, and Mary Hey w_ an Fur manner after mention. 
« ed allenarly.“ 

In the Wbligetbent to infeft, the tailzier 6, biinth and obliges himſelf, 
< his heirs and ſucceſſors, duly; well, and fufficiently, to infeft and 
c ſeiſe'the Jard James Balfour, and remanent perſons above named, heirs 
% of tailzie and proviſion, &c. And the procuratory of reſignation Is 
exactly i in the ſame terms with the diſpoſitive clauſe, _ 

The obligation to carry the arms is upon the heirs of tailxie who ſhall 
any manner of way ſucceed to the eftate 5 and the prohibition to alter, 
Fc. is in theſe words:“ And further, it is hereby ſpecially provided 


and declared, Thar it ſhall not be lawful for the ſaid beirs of tail 


< and proviſion, in any caſe, to alter, ne Ce. or to contract 
debt, Fc. Bobo 

The clauſe containing 8 powers to cha . is in theſe 
terms : © That it ſhould be lawful to the maker of the tailzie, with- 
« out the conſent of the foreſaid perſons, heirs of tailzie and provi/ion 
« .qzhove named, or any of them, and their foreſaids, to ſell,” Oc. and 
the obligation to pay the tailzier's debts is in the ſame terms, 2 
laid upon © the above named perſons, beirs of tailzie and proviſion, ſucceed . 
& ing to me in the ſaid lands,” &c. And the ſame clauſe further p!o- 
vides, That an extract of the tailzie ſhould be a ſufficient title to the 
maker's other heirs for purſuing the fore/aid perſons, heirs of tailxie di 
proviſion above named; and their foreſaids, for relief of theſe debts. 

And in the clauſe” diſpenſing with the not delivery, it 1s declared, 
„That the tailzie found unaltered at the maker's death, with all that 
« followed thereon, ſhould be obligatory evidents in favour f 4. 
% above-named heirs of tailxie, although not delivered to the ſaid Fames 7 


I 1 aur , fs 2227 perſon. 1 the fan bene or. 4 aw rg 7776 * 28 heirs! 
cc * tailzie.a oe named; wat 4, 16 | A 
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the purſuer contended, That James Balfour, the debtor in the bond pur- 
ſued on, and inſtitute of this tailzie, was a ſimple diſponee; and there- 
fore not bound by the ſame limitations and reſtrictions with the heirs 


eftate directly in favour of a perfon nominatim, and the heirs of his 
body, whom fuiling, to certain ſubſtitutes, reſerving a liferent and 
powers to himſelf; in that caſe, none of the ſubſtitutes can take up the 
ſucceſſion as heir to the diſponer, but muſt of neceſſity ſucceed to the 
diſponee; and the reſtrictions impoſed upon the heirs of tailzie will 


ceſſor to the granter. And there are no two things better diſt inguiſned 
in the law of Scotland, than a diſponee, and an heir- ſubſtitute. The firſt 
of theſe takes an immediate fee, by expeding infeftment upon the pro- 
curatory contained in the diſpoſition, and it is impoſſible he can ſuc- 
ceed as heir to the tailzier in this ſame ſubject: whereas, on the other 
hand, the ſubſtitute has but a hope of ſucceſſion, and, ſo ſoon as the 
ſucceſſion opens, muſt take it by a ſervice. And ſo this point was ex- 
Finden 17 | 

2do, Suppoſing it appeared evident from the clauſes of the entail, 
that the maker had truly not conſidered James Balfour, the inſtitute, as 
a ſimple diſponee, but had intended to comprehend him under the de- 
{ſcription of hig heirs of tailzie ; and, as ſuch, had intended or ſuppoſed 
that he would be liable to the ſame limitations with the other heirs of 
tailzie; yet as "entails are Arictiſſimi juris, and the favour of law is 
againſt all reſtrictions, this intention of the tailzier can have no effect, 
as he has not expreſſed it in plain and explicit words: nor will the law 
allow of an extenſion of ſuch reſtraints upon property from implication 
or artificial arguments; as has been again and again decided by the 
court. 
be, qui ſuccedlit in LT af ele Heirs of tailzie and proviſion, conſidered as 
technical terms of the law of Scotland, include every perſon who ſuc- 
ceeds by deed to another, whether mediately or immediately, whether 
as diſponee or inſtitute, or as a ſubſtitute nearer or more remote; and 

therefore James Balfour, though the diſponee, is, in a proper legal ſenſe, 
an heir of tailzie and proviſion to Michael Balfour, the maker of the en- 
tail, and certainly took this eſtate by ſucceſſion to him in virtue of a 
deed which is plainly of a teſtamentary nature, to rake place only 
upon the death of the diſponer, who reſerved to himſelf, not barely a 
liferent, but ſuch powers of property as the law conſtrues to be equal 
to a fee; and although he is the heir firſt named, he does not -appear 
to be a diſponee in any other or higher ſenſe than all the other heirs of 
tailzie are in their own order, whom it is not diſputed the reſtrictions 
do affect. From comparing the whole clauſes of this entail, it is ap- 
parent, that the maker of it has uſed the words heirs of tailzie as de- 
ſeriptive of all that were to ſucceed to him, whether the inſtitute or laſt 
ſubſtitute; and as his expreſs and anzious intention was, to limit thoſe 
ſeems impoſſible to maintain, that the very firſt of theſe heirs ſhould 


From the above· recited terms of the different clauſes in the tailzie, 


„And in ſupport of this; 'pleaded; i no, That where one diſpones his 


not affect the diſponee, who does not take as heir, but as ſingular ſuc- 


preſsly decided in 1752, in the caſe of the entail made by L of 


Anſwered for the defender: To the firſt, The law defines an heir to 


heirs whom he was creating, by certain proviſtons and conditions, it 


. ” 
* 4 8 — LS. n N A 
5 : » — * A : - 2 
— 1 I — — — Dane rae Pax E — — ——— — — cope + A ” , 1 2 
* * " ſy * — PPP — — — — 5 - : — = rt, — -. — ” 4 = 
— — - 2 * - — — — — — Is _ — — — — — — — I — ö —ů— — - r — 8 2 2 k — r IT oe DES ů or, nr 0 * e pm ae > 20 — 7 - —— I 1 
11 — * tt: pay a * —— 2 n P 3 l I 2 So IVES yy 4 — vw - ; p pers PEI Ia: ES ne nn ond — ner EE ho 2 _ — * TC — 5 — — — 8 — —— . 
y x . — — 1 <". . * On. id X [EE SO 1 r — A S = — — I — — < 6 wm — 2x7 — — — — — > — — — — — — — — > — — 
2 —— 3 - 2 = n —— * s . — 5 — — — — - 2 = — — — — ——————— . — — — = $5 
. — —— —ñ— > — — — — 5 _ I — — — — — cf — — _ — — — = . — — — — p py - — ID PIES I — — —— — : - > : — — — 7 IE OE _— —— — — ——— — p b 
_ 2 DE EE. ; _ * SY . nel. — — —_ — — B 2 — ̃ — — —— 5 rs = — „ — if — - - —— — — 2 — — ag — ä — — — = — RR JA ==; - 8 * 
— — — — S 2 — — — — n — * =, > A ym He 2 = £ = — — — » Io EOS Fn age Cie hw IE” . ST = = X = 
— — — — —— ——— 3 — == —— — SD — — — rn oY _ EZ, nn SID RCCL IE 3 = - — bs ——_— M — — = mY 2 Tr 2 *, 1 PE” —— Po - ws ___ Ja — 3 2 — —— , 9 wg. 9 a. 

_ TI =o ooh Ea on 1 * 2 > nt gs 2 . » a I — 4 r ane K 2 LS TEE = — 2 3 __—_ - 3 . _—_ SS „ * E 3 8 — _— RE NS Mt -- a=. * GIST HR IE. « 22 
IL. —_ = 7 — > REESE . — > „ 2 > —_ EEE — RT, — 2 : - * p Iva AT IG 8 -- N I * 3 2 * — - —— - l g — — — 2 — p 3 = 
- - * 2 — a. ee — — — 2 s ** 2 — f 3 2 e 8 4 — V's * 3 K SIS 8 < * : — CEC I — my = = > RET - — =_ 1 2 — —Z—u ISS — * 3 : 2 — 5 5 > == = 

3 I Ret Fare oe rs = — X . . FS Coat te r © Da 3 — — r et. — 3 . - 7 x — —_— — pbe=b rg. k q : = © ro = 8 

F . = * 3 — yt T — N * 4 2 — SY 2 — — 2 — — 74 — 1 — — & 3 5 ESI EE TRE. on 

— iy Wh . S 2 Deu. Ss — p : — 1 r 2 — an * RE SEAT tre et Ep rr gry £ D act: 03 EA, . EK <*T . — 9 FR I ECD I — — 5 — > r 0 * — * 1 

. ee re ae ry W - =o "462 3 —— < - Em, ib — wh; — 7 2 ga * 8 by - ORF 3% P IIS 8 I MR — — Re LETS 2 an. : AL — . — Rr So ha Fond — 0 2 a = : ND ES 

— FD 858 4 n : D =, 2 —— x ra - 2 — =; iy —— —— — Ja 2 — — — — —. — — _ < — — 
5 _* — =p : : a 2 — - ER — 2 8 1 2 E — * LEY - . 
n * — = 4 — . P toe WO Gu ves we — rn — 5 2 8 
* . — : D. — — * — a 4 — LE, 3 IC; T 2 g 2 pope 9 3 
8 * — 2 > : N 1 * * j p 3 . 2 2 * FALL - 
1 J " 5 1 9 4 ä an 4 — 1 he) oo 2 es 
25 2 W - 


— 


9 — 


— — 


— 


TRY 
RY 
N 
1 
. 
42.8 
42 WF 
48 18 5 
e 
1 
Mi 4 
iu 1 
WEE 
1 
: LS 
* 5 
HEY 
1 — 
ILY 
{738 * 
* 
0 1 
) 5 
1 
+. 7 
1 
_ 
PEW 
i 
Wy 
1 0 
n 
1 
4 


3 — — 
— — 2p. 
— — SADLY 
Red — 

8 — f 


— —ͤ —ͤ— 
*＋ 8 — — I; 
— „ * — 2 
7 2 oy, 
he 4 


— 


— — —— 
— 


— 


PEPE SITS 
- 


he's bo f . 
- * 2 1 An * 5 
_— be ? e ” : £ . 
2 — Ya » 2 - CS — L = * — ms 
* 7 * — — 45 2 1 E — —— — 
— % J mY mA * = . — 225 . 8 a : 22 _ — 5 — ITE - x ON 2 _ L 
- — - — — as” cms —_ \ _ 
_ — — — — — — NCI — e —_ ane 5 "of 7 * 
. _— — — Ry > ys RY: FE ˙ i:ͤ —_—_—_—_—— — e n — OR 9 1 = 
PEIE Rh _— * — "IG JANNSEOn F A a nee On OOF 2 net. "0 I WOW ob | Aer = I - . 5 — a — 
2 2 mo 2 — — 2 — 2 1 1 . , UG = 2 bo — : "<p _—_— 2 
— - — — — * 2 2 4 gn — — —— — 4 7 r AN re ERECT — CERES . - —. 
ks rs Ew» bro" 44 — Go. — 1 4 Eg — . 7 AN * PRE Rr * * 4 * 4 * * oat 5 * . 2 1 fy *q G > ES 32 5 
2 — - 1 — * 24 * 6 R - * — "a ad ” oy — * oy — 22 2 x y E * - Z * = = - 
—— «3rd — — e S 3 3 SLE. 2 Ae. N n 4 ho n SY ** ; Bs 2 2 - Derr l 
a Pas —abd - — — — . ew , — ee 1 2 2 a A at A p 1 I 0 K AN 8 85 Fx — — ETC 8 — ws I Wee 1 ry n - "= - =, — 0p r 8 8 ah n 1 
Nen re y 8 r F oO Be a5 ae 22 RE I WE # — var 2 — =&- - Boy — N 5 i 17 5 5 he — 4 - CEASE * & n = \ 
4 * 2. 2. k — 5 TR | 1 2 5 . . 2 2 ho. Eh - = 
— =» 2 — wy 8 28 « * rn 4 o - — = + l = bf — 9 3 
E LOR £7 ras S <<» 8 — EY x A a £ 5 p — 5 . — 2 22 K * =_ l 
R775, CI II ds AE ER Fe = 4 — . 1 I ICLS 8, z y 4 
— - 


2 
— 
— 4 
9 Wn ma 
8 
* w = - 


8 
8 1 wes: 
— — bod bin 
* Fr 
n 

my 


2 — — ; — 
" * 1 
* - 2 mn — 14% — ; 
* MI 97 * r. * 
122 e 
8 - 7 * 


5 1 " 
\. TY 


i 155 
In | 17 
1 178 : 
1 PS 
Wii 
6 
an; 
i 
an 
1 r 
. . n 
7 * 
80 .in 
71 Ea 9.1 
FM 54 
8 *! 7 
; | 6 "8.1725 
inn 
: ny 
4 N 
* 1 212 
4 [! : 
1 t dy | 
E 
4 * " x4 \ q * 
1 il i tf 3 447 
3% 15 
.. . Ws, 
WO MN. = 
i 1524 \ 
ts »4 A 4 4 13 
} 
e . . 1 1 Fr 
12 75 E 
# 2 2 


* 
. es oO 
3 
r 
— —— — — 


2 — 
HY © EATS 
— — 


* KA 
»F Wen = 1 
e 5 - - . — 
2 — J — —— —— c 
=. — 7.2 L 3 — 
1 — — — * 


- o 
— 
= DEI Mes ae 
de 11 
ma ——— er 
n 


=>, © a 

. A EEE War er ee rae ES, 
. * N 
, Fa 


— , 
EO £ — 
— 8 3 kn Pn Ys 


def — 
| FOE III gg 
— 
2 ._ * 
= \ — 
— — —Eä—ʒ— ẽ ͤ —æ 


— — gs 


ry \ 
= * * — 
4 * 2 * r 
2 J . — * — 8 * 
See e " — 
ox; err N le I as a —C * 8 n — = 
- | == PPP ETC ˙ h ˙ A cn => 3 at” xs Y EE I 
4 A CS Y 1 == 4. — 27 rr LEVIN » 3 2 — N £ - — IS 
* . 9— — a . . * 6:22 5 ger EE LOO ES — — NE aL © og a er =_ —_ \ 
— „ — 2 — ” 2 A s 4 " - — * 7 = 2 Sy - 4 — . 
= _ P of oye ws, As ated Ar Kot al —— * AJ = 7 3 : — — 
2 " Xx — > — — - > — — ? * — < 5 A . A - 2 by Mr _— 
e. = en nes ine . 8 — Rb — A - 2 
N — 0 g 2 ———ůů . 
. 
4 


r 


8 pECISlt̃oxs (OF THE ed. 


be free of all theſe conditions, and left at liberty at once to defeat the 
declared purpoſe of the teſtat oo. Ge 


To the War There appears no- good af; why a a perſon 1 
not be underſtood according to his intention, when ſpeaking in an en. 
tail, as well as in any other deed. It is true, entails are held to be ſtrid. 
ly, but at the ſame time they ought to be fairly interpreted; and while 
they are ſupported by the ſanction of law, they ought to receive their 
full effect, when there are Pin words to rot. * clear * of 
the tailzier. 143 | LEE CHE LE] 

* The Lords Found, That Howes Balbwe, the. Eranter: of the: bond 

* purſued on, was not reſtricted from contracting debts, he be- 
ing diſponee, and the reſtriction only laid on the heirs of tail. 
zie; and therefore found the defender, who admits the is heir 
1 of tailzie to the ſaid * liable in nee on the ſums 


£6 libelled.” 2 Tilt N IDA 16 6. C. 
AR, A. Hoy, Al. LR : 


att - 


Ns CI. . 15th Februar 3770. 
ROBERT KER of HOSELAW, 


AGAINST. 


Mr JAMES. TURNBULL, 


Heir of mon raking a ehe as ; well a as an af Las to a debt of 
the tailzier*s, if be can n wy up the Jane as a | debt again the en- 
tailed tate? 


fs Ker of Ho holes, in 1724, executed a deed of ſtrict ſettle- 
ment or tailzie of his eſtate of Hoſelau whereby, failing heirs of 

his own body, ſeveral of his nephews, c. were ſubſtituted in their or- 
der, and burthenedewith the payment of his debts and legacies. 

The faid Andrew Ker, in 1723, and 1724, had granted two bonds, 
the one for 3000 merks to Aliſon Callander, and the other for 600 merks 
to Jobn Alexander; which were the only debts he left behind him. 

He was ſucceeded in this entailed eſtate by Andrew K?r-Reid, who, 
having paid off the debts above mentioned, got them diſcharged, and 
at the ſame time took aſſignations to the two bonds, in order to keep 
them up as debts upon the eſtate, and thereby to ſerve as a fund for 
providing his younger children, 

In 1747, Mr Ker-Reid conveyed theſe bonds gu aflignations to his 
daughter, adding to the deſcription thereof the following words: * 1 
< being willing and defirous, that the ſaid ſum ſhould remain and 
“ abide as a debt upon the lands and eſtate of Ho brew; as the ſame 
«© was a debt of the entailer,%* © 

The defender, Mr James Ti urnbull, Wee wich the daughter of 
the ſaid Andreu Ker-Reid in 1955, who conveyed to him all that ſhe 
was poſſsſſed of, and, inter alia, the two bonds above mentioned. 


Robert Ker- Reid, the on y fon of Andrew Ker-Reid who — 
In, 
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him, died; and was ſueceeded in the entailed eſtate by the purſuer, a 
diſtant couſin, ho brought a proceſs of reduction of theſe two bonds 
againſt the defender, concluding, That it ſhould be found, that they 


did not affect the entailed eſtate; and, particularly with regard to the 
ſaid bond for 3000 merks, he contended, That as by the terms of the 
diſcharge, and aſſignatien thereof, the creditor had, in expreſs words, 
diſcharged the ſaid, Andrew Ker-Reid, who paid the debt, and all others 
the repreſentatives of the faid Andrew Ker, the granter of the bond, of the 

ms thereincontained, the debt was thereby ſunk and ſopited, as to the 
heir of entail paying; and muſt alſo be extinguiſhed, as to the purſuer ; 
and could not be revived. by the after aſſignation to the defender or 
his author. An heir of entail paying the tailzier's debts, has not, de 
jure, relief againſt the next heir of entail. It is at beſt but a device of 
the law, which permits heirs of entail to keep up theſe debts, by ta- 
king aſſignments thereto in name of a truſtee for their behoof. But 
where, as in the preſent caſe, the heir of entail pays the debts, and 
takes a diſcharge thereof, not ſingly to himſelf, but to the other re- 
preſentatives of the tailzier, the debt is ſopited and extinguithed. 
Anſwered for the defender, Mr Ker-Reid's intention to keep up this 
bond as a debt againſt the entailed eſtate, is clear, from the aſſigna- 
tion, though it is inaccurately wrote, and from the whole circum- 
ſtances of the caſe; and where ſuch intention is clear, and it has ap- 
peared, that the heir did not intend to ſink his money into the eſtate, 
ſuch debts have always been found to ſubſiſt in his perſon, notwith- 
ſtanding a diſcharge being granted. This was expreſsly found in the 
caſe of Gordon of Gairty againſt Sutherland of Kinminity, 29th January 

1731; and alſo in another caſe, 22d of February 1706, Temple againſt 
Cairns. In the preſent caſe, ſome ſuperfluous words have been added 

in the diſcharge; yet as Mr Ker is aſſigned to the principal bond, baill 

ſtrength and effect thereof, &c. it is plain the parties did not underſtand, 
that by the diſcharge the bond was to be extinguiſhed. ' And although 
the creditor diſcharges not only Mr Ker, but all others the repreſen- 
tatives of the granter of the bond, theſe words can only mean, thoſe 
who were at that time liable; and can never be conſtrued to extend 
to the purſuer, a remote heir of entail, who was not then in being. 


The Lords repelled the reaſons of reduction.“ 6. c. 


%Y 
by 
E: 
* 
= 
be 
2 
-188 7 
1 
"x 
2 
5 
by 
4 4 
* N 
g 
12 


— 


* 'F — 2 7 — 2 * be 
TL =& . ' N ——— — — _ — — — 222 hes el rr — - 
> Sx; E EE IS S ner — 0 - — n GS - 7 — n - l — ” — A D LETT — — D &Y 2 — 10 s - 
CES oe >, 7. I — N a2) Matic a 8 A - 5 £ — Ip — — * * : * GK, + AN 2 N e Ar es d OILS == Z 2 TO = 2 25 — - Fe 2 — 

— — . — oy 3 I TG A < — R Dur Hh Fs — TONE S 2 — 3 EIS; * =p N LT * - IS ne es _ © a d — IRS 
—— on rn art — nk . 5 * - Gd 41 OY IL _— .. 1: wi ey . — — —— —— SY. IS > EEE 27087 = — - — 3 * * N. 1 Fw _— —— f 1 2 —ů— v 1 1 

5 2 a N r |= 222 P AE aber ĩ ̃ get opt: BS — — . — . —— ag os 2 : | . : —— — 2 —— — . —_ - = — x Bhs: FELT 

- 2 36.7 —— 25 — — 8 - N — 3 . . ˙—Alt — Ne. = ET LSRIc : ne - * — I - 1 * 4 G - — : — . 

bs s 2 —— . —— . 5 — 7 1 W - £ * * * * 
n FRY 2 —— = — 5 2 ee e OA — - q . ETD 10 — = : — l W = 
— a * . 9 — T . — : —— — 22 2 — — — . 0 —— — — 2 2 —— en 
* * A 1 = 99 WP * n ” E * 8 made D . 1 8 8 - \ 5 py, ve — 
5 T —— —— ag BY * u r , EIS ! _— B - = — \ \ - — > 22 
* — — ———— 2 — e 2 a a - = = N . AS = = 
* 2 — a. > oi * =: — — — — * W _ _—_— — a IS * * _ — = A — — n —— — — ern 
bs a A — - - — — — a 2 8 b l ns Fo” 
— — ——— Wis — — n „ ²˙ ES r 
*** — 1 — . © ap —ͤ— — r " PK WIR : — —— — ne : 8 2 — DW 8 
Fr OE OE ee a ade toner OE DI" + a. 8 £ - S | Eee; 5 3 25 : b wy — ES 
- — _ — — n — 2 - — - * — „ 8 — o 2 r 2 — = 
mY — —ͤ— — — —.— 5 r . 2 e e Sh r SENSE IE ne — — — — 
7 n r © l - * * 8 Wy Bp > N * ET DES 4 4 W Pda. = To ol mo 
1 1 : - * 5 ? 2 2 3 VS ada p , +. ae - 
: * r 5 8 er 


* 
RA 
* 4s » oe 
3 
8 r 


— : __ 1 
Dr Ee WE oo ptr gy 4 — ans LET 
* * * — A 2 ä n 1 
D e 9 = — = 


Adi. Lockhart, All. Pat, Murray. 
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Ne Cl. * 1 0g ee 4 | 8 75th February 1758. 
Major WILLIAM CUNINGHAM of 'ENTERKINE, 


AGAINST 1 
WILLIAM WEMYSS writer in Edinburgh. 


Wadſet-ſum conſigned, after an order of redemption ed, but before de- 
creet of declarator, found not arreftable. N 


RObert Ludgate in Coldingham, in 1745, diſponed certain ſubjects, ly- 
ing in the town of Coldingham, to Robert Robertſon, and others, his 
£39959 50 119 eee ers, 
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ereditors, Jointly; their heirs and aſſignees, under this proviſion, 

That the ſaid lands ſhall be redeemable at any term betwixt and 

the term of Martinar 1753 inclaſie, upon premonition of fixty 

days, and payment-making to them of a certain ſam of money,” 
In Marc 1751, Lievteriant-Colonel ubs Cuningham purcliaſed this 

wadſet- right from the ſaid Robert/on, & c. for a certain fum of mo- 

ney; and of that date they executed a conveyance of the ſubject in 

His favour, redeemable in terms of the diſpoſition to them. 

William Ludgate, ſon and heir to the ſaĩd Robert Ludgate, the origi. 
nal reverſer, at the term of Martinmas 1753, duly uſed an order of 
redemption; and having taken a proper inſtrument againit Colonel C. 
ningbam for not receiving the money in terms of the clauſe of redemp- 
tion, configned the wadſet-ſum in the hands of one Matthew Craig. 

Major William Cuningbam being creditor to the faid Colonel 5h 
Cuningham, arreſted the configned ſum in the hands of the ſaid Matthew 

Craig: and William Wemyſs writer in Edinburgh, another creditor of Co. 
lonet Cuningban's, uſed arreſtment in the hands of the ſaid Matther 
Craig, and likewiſe th the hands of Wilkam Ludgate the configner, 
Major Cuningham being adviſed, that the above-mentioned arreſt- 
ments would be ineffectual, as the ſum ſtill remained heritable, no de- 
-clarator of redemption having been obtained, although a ſummons of 
declarator had been raiſed in January 1755, procured from Colonel 
Cantiagbam, in February 1753, a diſpoſition to the wadfet-lands ; and a 
competition having thereupon enſued upon a multtple-pomding raiſed 
by Craig, Major Cuningbam contended, That the ſum configned not be- 
ing moveable, could not be arrefted ; and that therefore he was pre- 
ferable in virtue of his foreſaid diſpoſition from the Colonel; and of. 
fered to accept of the wadſet-ſum without the trouble of a declarator, 

Pleaged for Mr Wemyſs, the preferable arreſter, A wadſet-right is a 
mutual contract, by which the granter ben ed an heritable ſubjed, 
with this condition adjected, That when he ules the order ſtipulated, 
he ſhall again return to his right of property in the ſubject, and the 
wadſetter ſhall have right to the redemption- money. It is true, after 
offer of payment, or confignation made, by the reverſer, he may de- 
part from the order of redemption, and thereby it becomes ineffec- 
tual: but if he proceed in his declarator, he is underſtood to have 
been reinſtated in his right of property, from the inſtant he uſed the 
order agreed on ; and the decreet of court is only declaratory of that 
right, Thus Lord Stair, lib. 2. tit. 10. & 19. ſays, © It is the order 
that conſtitutes the redemption; and the declarator but finds and 

* declares it to be otderly proceeded; and decerns the wadſetter to 
* denude himſelf conform thereto z-and therefore, though the rever- 

** ſion be perſonal, excluding aſlignees, if that perſon once uſe the 
order, be may afſign it, and diſpone the lands as redeemed, and the al- 
« ſignee at any time after his death will have intereſt to declare.” 
And Sir au Mackenzie, in his title, Of redeemable rights, lays it 
down as a rule, That after an order of redemption is uſed, it ma 
be de z* which ſhews plainly, that the configned money is af. 
fectable by arreſtment: which is confirmed by the opinions of Dil. 
ton and Steuart, in expreſs words, under the heads, Arre/ment & col. 
dit ional debts, and Wadſets: Steuart's words in particular being, 480 
ſoon as the order is uſed. for redeeming, it may be arreſted; al 


Anſwered 


the firſt arreſter will be preferred,” 
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Gon, is conſtituted, the ſame remains. in the perſon of the wadſetter 
an heritable right, until he accepts of the redemption-money, or un- 
til a declarator of redemption; and in like manner, the redemption- 
money, which comes in place of the wadſet- lands, is alſo heritable 
quoad the wadſetter, until he require or accept of the ſum, or until 
decreet of declarator be obtained. The uſing the order of redemp- 
tion, and confignation of the ſum, by the reverſer, can have no effect 
to change the nature of the right quoad the wadſetter. That can only 
be done by the wadſetter himſelf, or the interpeſition of a judge. It 
is only the declarator of redemption that makes the redeemed lands 
belong to the reverſer, and makes the ſum conſigned moveable, and 
to deſcend to the wadſetter's executors. . As therefore the ſum in 
queſtion is not moveable, no decreet of declarator having been ob- 
tained, it follows of courſe, that it is not arreſtable. Sfazr, lib. 3. tit. I. 
$ 37. ſays, © An arreſtment being laid upon fums conſigned for a 
« redemption, was not found effectual till declarator of redemption 
* paſs, which only makes the ſum moveable.” See allo Graig, lib. a. tit. 6.5 
Macdowal, lib. 3. tit. 1. F 35+ 3 Deciſions, 2 1ſt June 1626, Murray; 22d 
* 96-4 1666, Lockhart ; 21ſt January 1673, Nicol; 8th February 108 1, 
The Lords found the ſum not arreſtable, and therefore preferred 
Major Cuningham upon his diſpoſition.““ 6. c. 


Act. Wal. Steuart. Alt. Garden. 


e ee e 21it February 1558. 
\..., ROBERT AGNEW of SHEUCHAN, _ 
5 "Op GAINST p 1 


The MAGISTRATES and TOWN-COUNCIL of STRAN 
CR IP OOTY e 


Magiſtrates of a royal borough cannot accept of a compoſition from any one 
baving property within the borough, for his ſhare of the public taxes, 


F the year 1683, the town of Stranraer, being one of the ſmalleſt 
Jof the royal boroughs, and having little or no trade, ſtood rated 
at two ſhillings, as its proportion of the L. 100 Scots, which is the 


roughs; and paid the taxation according to that proportion. 
Andreu Agnew of Sheuchan, father to the purſuer, was at that pe- 
710d proprietor of ſome. houſes and other heritable ſubjects ſituated 
pithin t e town of Stranracr 5 and as certain differences had then 
ariſen, touching the proportion of the public taxation which his pro- 
perty within the royalty ought to bear, theſe were adjuſted; by a con- 
tract of agreement between him and the magiſtrates and town-coun- 
cl, dated 27th July V e 2 
By this contract, Sbeuc ban and his heirs were taken bound to pay 
Sent | the 


. Aoki for Major: Cuningham, When a wadſet, or ſale under rever- 


imaginary ſtandard of the ceſs or land-tax payable by the royal bo- 
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the annual ſum of L. 12 Srots, in full ſatisfaction of all taxations the 
magiſtrates or council of Stranraer might crave, out of the feu-duties, 
rents, or tenements therein particularly ſpeciſied, belonging to the 


ſaid Andrew Agnew. The contract, inter alia, contains this proviſo 


% Reſerving liberty to the magiſtrates, 9. and their ſucceſſors, to 
«augment the ſaid Andrem Agnew, and his foreſaids, in his taxation 
e jn caſe the borough be augmented as to the King 's ſupply, by the 
% 10 al boroughs. n „ eines | 
Ol late years the town of Stranraer having increaſed above two. 
thirds in trade, number of houſes, and inhabitants, beyond what it 
was in the 1683, the general convention of the boroughs raiſed thei; 
proportion of the L. 100 from two ſhillings to three ſhillings. 

The borough being thus augmented in their quota of the general 
taxation, the magiſtrates: thereupon took. occaſion to increaſe Shen. 
chanꝰ's proportion of the town's taxation, for his property within the 
-borough; from L. 12 to. 28, 16. | 

Sbeucban complained. of this procedure as unequal and unjuſt ; and 
raiſed a declarator againſt: the borough, for having it found and declz- 
red, That he could only be aſſeſſed for his ſubjects within the bo- 
„rough of Stranraer, at the rate of L. 12 Scots, when the proportion 
« of the land- tax, laid by the royal boroughs upon the ſaid borough, 
< is the ſame as at the time of entering into the contract; and 
« with ſuch a proportion of L. 12 Scots, as any augmentation or ad- 
« dition laid on the borough, bears to the proportion of the land. tax 
to which it was liable at the time of the contract:“ and contended 
That as the town's taxation was only augmented one-third, viz. from 

two to three ſhillings; ſo, in terms of the foreſaid contract, his pro- 
perty within the town might. have been raiſed by the ſame propor: 
tion from L. 12 to L. 18, but no higher. 

Pleaded for the town, The contract 1683 was contrary to law ; and 
being ultra vires of the magiſtrates, was not bind ing upon the corpora- 
tion. Magiſtrates are only adminiſtrators of the common good, and 
truſtees of the rights and privileges of the borough; and it would be a 
moſt dangerous innovation, to give them a power, at their pleaſure, to 
alienate or dilapidate the one or the other, or, by colluſion or favour, 
to exempt any perſon and his property for ever from payment of the 
public taxes, which are abſolutely neceſſary for the ſupport of the bo- 
rough, and of our conſtitution. It would be deſtructive to the pub- 
lic, as well as pernicious to the private citizen, to permit magi- 
ſtrates to make perpetual compoſitions with particular people, and 
thereby overburden and peter? the reſt of the inhabitants when- 
ever the exigencies of the ſtate ſhould require the impoſition of 


8 
1 


- heavier taxes. The rule in law, and in the nature of the thing, 


could only be, That ſuch aſſeſſment ſhould be in equal proportion 
to the ſubjects and effects which are in the poſſeſſion of every in- 


dividual. And this is the rule preſcribed by the act of convention 


1667, which is uniformly obſerved, viz. * That the commiſſioners 
< are to take courſe that all perſons within the ſhires and boroughs 
«be equally and proportionally burdened.” But this ſalutar) 
rule would be at once deſtroyed, if compoſitions of this nature 
were to be admitted. And this point was expreſsly determined by the 
court in January 1681, in a caſe betwixt this very borough of San. 
racer and the town of Wigton; where the town of Stranraer had obliged 
* themſelves, 


ſelves, b * to pay the fifth part of all «ff-Gnents to be 
nga — che town of Wigton.; but the court found, that the ma- 
giſtrates Aud council of Stranraer could not burden their town with 


that proportion of the Wigton aflefment, Either by contracting or pay- 
«xd kt LF. 0 
it. 
. for Sheuchan, The purſuer is 9 to pay a rateable aug- 
mentation upon the L. 12, in proportion to the increaſe of the taxa- 
tion upon the town from two ſhillings to three ſhillings; but that 


raiſed one third, is manifeſtly unjuſt, and oppreſlive. The argument 
for the defenders proceeds upon a falſe ſuppoſition, That a certain fix- 
ed rate had been aſcertained by the contract 1683, as the ſum that 
was to be paid i in all time, coming for Sbeuchan's property within the 
borough Which was by” no means the caſe ; for it was expreſsly pro- 


able by Sheuthan' odd be inoreaſed in proportion to any augmenta- 
tion Wait upon the town; 4nd this Was no doubt extremely reaſonable, 
on account of the frec vent alterations in theſe public taxations, and 
the 1 condition of boroughs.” Individuals might be entitled 
to complai n, were they to be overburdened, in layi ing on the taxation 
without proper cctlfcleration being had to the property of a perſon 
who had entered into an agreement with the dig dee and 'town- 


ſent cafe. The purſuer had re egularly Paid the. Z. 12 for his ſubjects 
in Stranraer,” for almoſt feveiry 2c without any alteration; nor 
has the, ſtent of other roprietors. ſuffered any alteration during 'all 


the purſuer contends, that; in terms of the contract, he can only be 
aſſeſſed, with others, in Proportion te the general augmentation laid 
upon the town, and. not atbitrarily,'without regard to that proportion. 
And with re ward to the power pf the magiſtrates, like inſtances oc- 
cur in ſevera caſes, where they may validly male ſuch agreements. 

hus they may grant charters of burga age-tenements to be holden feu 
of the -borough,” for payment of à trifling duty pro omni alio onere ; 
whereby the borough is liable to relieve the vaffals of their propor- 
tion of the public taxation, for which. the borough is ſuppoſed to have 
received a valuable conſideration. The ſame thing holds in contracts 
of proper wadſet, and other inſtances of the like nature, in which it 


borough. 
„The Lords found, That the contract in the Near 1683 was not 


F 3 


FM * binding” upon the borough. N G. c. 


AR. Hamilton - Gordon, Lockburt. Alt. Dau. Dalrymple. 


9 6 
, * 
* 1 , 
* > . 15 1 5 
: 


© x4 


A c \ 4 * RY 1 
. 7 - "2" , " ; , . 1 

- . 48 4 * * : 1 0 Cf 8 i 2 6 5 

v \ 4 4 * af 4 £ . 1 . 4 : . « r L : 
„ —— y ” . 4 
* 914 7 , 2 IO * * E ” ; 6 
: 9 1 # * 7 8 * 4 wy ” 
ww OS : v 7 ” 3 * . 9 - IF , o 
" PR A 3 ” 4 . q N. - 4 } : 1 : WM. + f 5 . * FR : 7 2 7 5 { 
a F * va „„ s + + D # 3 * 0 
0 0 * -. 


reb Was.” | ZCOVURT OF SESSION. 155 


they ſhould raiſe his L412 to L. 28, 16 5. when the town itſelf is only 


vided in the contra, ias-: Above mentioned, That the L. 12 Scots pay- 


council. But nothing of that kind can juſtly be alleged in the pre- 


that time; and now that a higher aſſeſſment is laid upon the borough, 


has never been doubted, that ſuch contracts were obligsrory upon the | 
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they were enticed away by Robert Croſs of Barrachny to his coal. 


2 and 2 — — 
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vr Wi." — — Samet 
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in reſpect of their having been fixed to his oa with conſent of the 


#c colkers. iv ĩ ͤ 4 J. D. 
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'ROB ER R 4 'B 0 lz, 
AGAINST, 8 8 
ROBERT CROSS. 
Who has right to reclaim. colliers.) A 


Ames Gray of Dalmarneck, proprietor of a work a near Glaſgon, 
gave it up ſome years ago, and allowed his colliers to go to what 
maſters they pleaſed. Six of them, at length, with conſent of Jane; 
Gray, ſettled at a coal- work belonging to Robert Bogle of Shettleftore ; 
where ſome of them remained leſs, and others more than a year, when 


Fames Gray, notwithſtanding the diſmiſſion of his colliers, had been 
in the regular uſe of requiring them back annually from the maſters 
they worked with, in order to preſerve his wia to them, in caſe he 


ſhould ever ſet up his coal again. 
Mr Bogle, upon the deſertion of the calliers, as above, reclaimed 


them from Mr Croſs, alleging, that he had a preferable right to them, 


former proprietor, _ _ 
Anſwered for Mr Groſs, The we reſpecting NIV give this right 
of reclaiming only to. the original maſter. But here Gray is the ma- 
ter, and Bogle has the enjoyment of them only pro tempore, by his al- 
lowance. 2do, At any rate, the right of reclaiming belongs only to 
that maſter who has been in voſſeſl on of the collier for year and day; 
and therefore the purſuer cannot reclaim ſuch of the colliers as have 


not ſerved him for that time. 
„The Lords found the purſuer not entitled to recover any of the 


ANDREW] ANDERSON, 


+ 4 #* | 


AGAINST | 
ARTHUR NASMYTH. 


An expired adjudication, with infeftment, will be cut off by the negative 
preſeription, if no belſe Mon has followed. 


N a competition upon a mails and duties, Andreu Anderſon founded 


on an adjudication in che * 1682, of the common ſubjee, : 
whi 


1 


ö „ * . r ad ai nd” Eres ered Rent N i 
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ä 


which infeftraent bad ir 


March 1758s. COURT OF. SESSION. 


and poſſeſſion. 85 2 / 1 oe; © j | 1 91 125 
'Objefted by Naſmyth to Anderſon's title, That it was loſt by the nega- 


% 


tive preſcription, no poſſeſſion having followed on his adjudication; 


Anſwered for Anderſon,'An expired adjudication with infeftment, 
though no poſſeſſion Has followed upon it, cannot be Toft by the nega- 
tive preſcription; unleſs another has acquired by the poſitive. Adju- 
dication is not merely a right in ſecurity, but is a right of property, 
redeemable within the legal, but irredeemable after; and it is a rule 
of law, That a right of property cannot be loſt non utendo. This has 
never been called in queſtion ſince the deciſion 24th December 1728, 
Preſbytery of Pertb againſt the Magiſtrates: And, upon the footing 
of this rule, Anderſon's adjudication is fafe, ee. 

Replied for Naſmyth, An adjudication in jitſelf is merely . 
of law. Within the legal, it is obviouſly, although infeftment follows 


upon it, no more than a ſecurity. Whatever appriſings may have been 


in their origin, it has been the continual aim of courts, and of parlia- 
ments, to ſoften their ſeverities; and in many events to limit them to 
be ſecurities, when in ſtrict law they might have been entitled to be 
deemed rights of property. The preſumption of law then is, That as 


adjudications within the legal are rights in ſecurity, ſo even after the 


legal is expired, they continue to be rights in ſecurity, and remain of 
their former nature, unleſs the party who is entitled by particular laws 
to convert them into rights of property, ſhows his intention to take ad- 
vantage of thoſe laws by ſome overt act. The law of itſelf does not 
in a moment tranſmute what within the legal was a right of ſecurity, 
into a right of property, when the legal is expired: but it allows the 
creditor to make this tranſmutation. It preſumes the diligence of 
adjudication to retain ſtill its primary nature; but it allows this pre- 
ſumption to be thwarted by the creditor ; and if he neg 
for forty years, he loſes the right to do ſo at all.” 

The general ſtrain of our law on this ſubject, proceeds on the ſame 
plan. After the legal, a man may either accept the irredeemable pro- 
perty of the lands in ſolutum of his debt, by ſhowing his intention to 
do ſo; or he may repudiate the property, and hold his appriſing only 
as a ſecurity for the debt. So it is laid down by Lord Stair, lib. 3. tit. 2. 
par. 30. who ſays, © That infeftment upon an adjudication remains 
* but as a ſecurity, which the appriſer may renounce, or make uſe of 
other ſecurities till he be ſatisfied. The like, though after the legal 
* was expired.“ And fo the Lords decided, December 7th 163 t, Scar- 
let againſt Pater/on, where it was found, That an expired appriſing 
„ hindered not the appriſers to purſue” the heir of the debtor for the 
* ſame debt and that, notwithſtanding thereof, the creditor might 
© compriſe the heir's lands and poind his goods for ſatisfaction.” And 
Lord Starr, in the above paſſage, taking notice of this deciſion, obſerves 
ſpecially, But bere the appriſer bad attained no poſſeſhon. ' From which it is 
plain, Lord Stair underſtands, that poſſeſſion is the criterion to con- 
{tute the "adjudication a right of property, or a Tight in ſecurity : 
for if the appriſer had in that caſe attained poſſeſſion, he muſt have 
kept the lands appriſed in ſatisfaction pro tanto of his debt, and could 


8 neither 


mediately followed, but no poſſeſſion at any 
time. Arthur Naſmyth founded on an adjudication of the ſame ſub- 
ject in the year 1690, on which infeftment followed in the year 1745, 
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88 © DECTSTONS) OF THE No cyl. 
neither have compriſed the beir's lands, nor poinded his goods; | 


whereas, by not entering to poſſeſſion, and waving his leu, to 
take the property, he kept up his! ad jud iaati on n 28 ante and 


burden upon the property. | 
From this reaſoning, the conſequence'is direct, that the adfadicatic; 


in queſtion being only a ſecurity or burden, is, Iike other ſecurities and 
burdens, ſubje-.to the negative preſcription. 


"> 6 a 
33 * i 


2dly,. The rule eſtabliſhed in the caſe of 'Porth, 4020 not apply to 


the preſent caſe. When a man pleads the negative preſeription, who 


has no title in him, but merely that of poſſeſſion, who can [plead no 


right but ↄdſideo quia paſſideo, he will not be heard; and on this prin- 
ciple the deciſion of the town f Perth went. But When one can ſhew 
a right to the ſubjeR, he may then e negative preſcription, 


And in the preſent caſe, Na/myth having adjudged the right; of rever- 


ſion competent to the original debtor, and got the os, may 


plead every right which his author could, have pleaded, - 
1 The: ind found Ad a adjudication preſcribed.” .d. 
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MART HALLIDAY. 
Which 4 the parents 7s Preferred 35 the cuſtody of 4 baflard child? 
N. * Ke" an action Was Fe by Mary Halliday, againſt 
William Burges, whoſe: ſervant ſhe had been, before the Juſtices 0 of 


peace of the count: v of Dumfries, for one half of the maintenance of a 
| childs! 11 which dane had, ow 2 two 3 before, 


* 


March 2758. - Cl 6@URT . 189 


| gine up the cuſtody of che ant; far chat he was entitled, as father, 
to the cuſtody and education of the child: That with regard to degi- 
timate child ren, it was unfloubted, hat the father had the ſole power 
of determining where they ſhould be educated, even, from their moſt 
tender infancy.— In the Civil law, the father had not only that pow- 
er during his life; but his directions were regarded after his death, 
and were never receded from, but on account of very peculiar circum- 
ſtances 3 d, 1. H, . Ubi. pup. educ. vel mor. deb. If the father gave 
no directions, then the mother ſeems to have been preferred to the 
_ autor guring.the infanqy of the child ; but under this expreſs excep- 


tion, That if ſhe married a ſecond huſband,;fhe was not intruſted with 
Figs ng S122 ooo o ooo 


| ed to aliment him gratis ; 28th February 1632 Cerdon contra Gor ſaw, 


* 
r 


* f uy 1 ene TITS 174 f I . 4» 
minjſtratox to his ſon, which he applied to the ſon's education and ali- 


mother has married another huſbaud, but the child is no longer upon 


"= : [ n 
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e cale of a gift krom the father to his natural ſon, of which 


The marriage of. the mother makes no alteration in the caſe of a 


iſſue till a certain age, loſes that privilege upon her taking a ſecond 


 dertakg the ch 


ber ; and, in the preſent caſe, the mother would 
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rather conſent to be at the whole w aiming che chil 


en give up the cuſtod . ; 
The Lords repelled the reaſons of ſuſpenſion, and found the let. 
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) Y the moſt Ae e after of the borough of Perth, there Was a 


feu-duty, of J. 80 Sterling payable to the crown. 
K. the reformation, T7 69:8: 8 Sterling, part of the ſaid few 


| art was granted in alms by the crown to the prior and convent of 
St Andrew's, and other religious houſes. 


After the re formation, King, Janes VI. by a a charter "dated 9th 41. 
guſt 1.569, granted. eto the popr mem ers of Jeſus Cbriſt reſiding 


70 within the town and territor) 0 Perib, we” "All lands, tenements, re- 


venues, c. which had belonged to the Carthuſia ian Friars, | the Domini 
can friars, and other religipus houſes within the ſaid town and terri- 


tory ; The alſo all rents or revenues Whatever, which had been paid 
12 7 the town or terri itory, 0 1 to Any F. re ligious houſes within 


114 E 


the kingdom of Scotland.“ FIDE ue of this gratit, the poor of 
. Perth had, inter alia, right to 1 


e L. 69: 8 8, Ser lg, part of the 
the prior . of St 4. 


OE 7 0 31 


town's feu-duty, nen had been Kagel to. 


MAP: 4 "| x 


"This £ rant was confirmed 155 another Le T r Hem the crown, and 
ratified. in parliament 15873 and again by a third. charter in 1592. 


By theſe. charters, the Whole ſub 17755 thereby g granted "were united 


and incorporated by the name © the King's h F ho ital.i in Fs, ] and put 
under the adminiſtration of hoſpit fe to e annually. choſen 
by the miniſters and elders of NN Who were injoined ſtrictly to 
apply the funds ſolely to the ſuſtenance of 1 the 7 or of the hoſpital 


„ bound to account for their management, HO Sam pls dt 


dentibus ac commiſſionariis patriæ, ac miniſtris et ſenioribus dict 


N « burgi, ſed etiam in noftro ſcaceario, prout ad idem requifiti fuerint.“ 


In i600, the borough of Perth obtained à N from, fic fame | 


5 King commonly called thetown” S great charter, rat if ying All th e town's 
former. rights. This charter recites the Kin o's gift” 6155 5 boſpicals and 


or. of the town, before the acts of 0b of the above L. 69, 


| 87. 8d. Sterlin 77 part of the towyn's feu- e and 7 ft of the 
E 


| 855 due of the elf, Tl 
4e Tay. — The Reddendo of this hafter Beal, Re Ad ie anmur 


«tim prefati præpoſiti, balivi, Ge. nobis, et ſucceſſoribus noſtris 


u-duty to the community it mftentarionem pantis 


4% dictam 


f : 


— 


eendictam ſummum octoginta Hbrarum, monetæ Sterlingarum.— De 

Li quibas dict firmis burgalibus dicke ſumme odoginta librarum, 
<«,monete|8terlingaramt) Hös, *contavifitients, Ge. nunc, ut ante et 
Giptius, ddedimus, conicelimmns;' i Prout, tenore pf ieſentis cartæ 
« moſtrs} dainds;ji Boi preefutib hoſpital et pauperibus dict. noſtri 
Aalburgi de Ferthiy in pu aut kt pes petium elcemgſynam dictam ſummam 
4; ſexagimainoveni tibratamy* Ge. The charter, in che ſame man- 
abr,)\confirmb the grant f the refidue ef the fen. duty to the commu- 
nity, and author iſes tlie oourt of exchequer'to give Eredit and allow- 
anee, lin accounting for the feu: duty, of the ſums fo allocated to the 
her 


is * N 


; 7 : 1 5 
1 Anne FS 4% £+ pg 4% * 8 
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kdlpiculzin Gominunityy enen i ne e D 1 097000005 V0 
Managers had fromitime to tiine been elected for the adminiſtra- 


tion of ie hoſpita funde; büt the) either knew nothing of the hof. 


pitklꝰs #ight e this part of the*town's' feu-duty, or neglected to re- 
cover itpaittithe-19 Te magiſtrates of the town had, in the 
meawtinez fitted atcounts'annually in exchequer; and in diſcharge 
_ 6fitheirifeaiduty 061185 Sterling, had regularly taken credit for the 
above-mentioned ſum of L. 69: 8: 8 Sterling, as payable tothe poor 
0e the bigpirlual of the ſaid barougb, granted in perpetual alms, and which 
% was inule to de paid to the prior of St Andrew's,” Cc; as alſo, for 
the ſumof£431095 Hf Sterling, granted for repairing the bridge of Tay. 
But from the 1743 downwards; the ſtyle of their Zines was . 
tered, and horè only; that the town Was allowed L. 69: 8: 8, ( grant- 
ech in perpetual alms, and which wis in uſe to be paid to the prior 
of St Hnuti de, RSGõ . 11 Ji 26 Tiger! 51 05 1 ' SON 12619723 #6 ban: 
::Sometof the managers having at length difcovered; that the hoſpi- 
93 Feng part of the fen-duty'by the*town's charter, they 
6b 


: action againſt the magiſtratẽs and towh-cotmeil, for decla- 


otfling. 40 18 O ob u ino 


for forty ꝙearschypaſt, und in time 


fpirdl Sight rob chis part of the to vr s feu- duty was car off by the ne- 
gative.preſeription; andi 2d, That the town at leaſt could not be 
liable in bygones ob atrears;"as'the frye" were bonn fd conſumpti. 
0 


Auſtenreti for. the purſuers, to the Riß defence, imo It is incompe- 
tent for the huroughꝭ to plead the negative preſcxiptioh. This being 


part of the feuldutyi contained in the toww's charter, which has been 


reer che right to it is incapable of being 
bolpitaliand theicrown, preſeription miglit be propotiable by the latter; 
yet it is qua rertii for the town to plead ir here. 20, The hoſpital's 
richt oscbeen acknowledged as ſabGffitig, in all che Euer fitted by 
the magi ſtrates im exchequer dowuito the 1743 and the fame Allow. 


ane has been taken in the. guss fittedince «that tithe; though the 


mention of the hoſpital in them has been unwartantably omitted. 

Keplicu for the tom, rh, The hofpital is in the fame caſc as lords 
al erection, ho have right to feu- dukies, though th& ſuperierities re- 
main in the crown. — The crown was here abſolutely diveſted of the 
Acht nowichimed:byithe hoſpital z'and as the hoſpital" could effec- 
tually diſcharge a right which was granted to it in perpetuum, ſo it could 


laſe that aighi by the negative preſcription; which is à legal diſcharge. 


The hoſpital is not the fuperior of the town,” which” has no ſtrotiger 
e cCCoenneckion 
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2<Therchief dofences'/proponed for the ton were, 1% That the ho- 


ſach5preſcription!2' And ſuppoſing, in a queſtion between: the 
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connection with it, than with any third party, who has à real bur. 
den upon their lands. Where a right is | conſtituted; by'a;/cbacter.in 
favour of the ſuperior, it cannot be loſt while che maſſaſ:poſſeſſes; be. 
cauſe the ſuperior poſſeſſes h him: put here it is in fanur of a third 
party, the vaſſal holds nothing of ſuch party, nov poſſeſſes for him; 
and therefore the right of that third party, Zanquamiguiiber, may be 
cut off by the negative preſcxiption. The:queſtionchere:is not as to 
the crown's claim to the feu duty, but with-reſpee 463 the hoſpital's 
right thereto; and if ſuch right is loſt, it muſt: bei deciſive of the 
cauſe. And, 2do, The Æques fitted in exchequen ſhowi that the crown. 
officers conſidered the crown as totally dixaſted af chis feu: duty. By 
the charter 1600, thele-officers were directed to diſebange the town 
of this L. 69: 8: 8 tanguam ſalut. to the hoſpital. ad thelorbwn was to 
have no further intereſt therein. The LEquer do not ꝓuo ve, that this 
annuity was paid to the hoſpital; ſo, cannot ſtap preſeription. And 
beſides, the hoſpital was not party to them; and che la requires do- 
cument to be taken by the party who is the exeditor, for interrupting 
F . 30 mu) banoiinon-:: | 
Hupliad for the hoſpital, This is not a ſaparate right, liable to pre- 
ſcriptiep. The whole feu-duty by the chantey is made payable to the 
crown; but a part of it only allocated for ſupport of the hoſpital, 
whoſe managers are alſo accountable in exchequer. The officers of 
the exchequer,. in counting, ought therefore to have demanded pro- 
duction of a receipt, as allowange was only meant to be given, if the 
money was actually paid to the hoſpital, as if it were paid to the crown, 
The real right to the whole feu-duty {till remained in the crown as 
ſuperior, and could not be loſt hy the negative preſcription, unleſs ac- 
quired to ſome other hy the poſitive ;. Which is not pretended. The 
hoſpital, is not a third party, or aſſignee tothe c tomn s right; but is 
only a donatar to part of the profits of it; and therefore, ſo long as 
the town. continues liable in the feu - duty to the ern, it muſt be 
bound to pay this part of it to che hoſpital, as a donditinh of their 
own charter. This is agreeable to the deciſions in the gaſes of Lord 
Hatton contra the town of Dundee, gth December 1679 n the Farl 
of Findlater contra the tawn of Banff; decided ind 292. Even ſuppo- 
ſing the hoſpital's, right to be merely perſonal, and iiablei ta be extin- 


1 


_ 


guiſhed by the negative preſcription, ſtill the town qquld not thereby 
receive any benefit. As the cron would in ſuch event be entitled io 
the r in queſtion hy virtue of che charter conſequently it 
muſt b Ra Ya Te the:rown to plead an objection; againſt the 
hoſpital, which would not be available to it againſt he rom. 
As to the other queſtion, .ralative to the haſpitab's claim for the 
bygone feu- duties, ſuppoſing the right itſelf to be ſubſiſting: 
Hleaded for the town, Na demand was made for 150 years paſt. 
The magiſtrates of boroughs are annnally changed, and have: ſeldom 
occaſion to examine their angient rights. Here they followed the e- 
ample of their predegeſſors; and done ide beftowed this feu: duty upon 
the common exigenc ies of the community. 390 T-— Yoo 09 111 67 on 
_ Anſwered for the hoſpital, The right appeared in gemi of the towns 
great charter, and was noticed in every clearance made hy the town 
in exchequer. It cannot be preſumed, therefore; to liavt been un · 
known to the magiſtrates, who are bayre&-from. pleadingi a dun. fdr 
under ſuch circumſtances. | TEL 
: ; cc "I 


— 


nn dor OF SESSION. tg: 


«The Lords repelled the defence of the negative preſc ription ; and 
.« found, that the hoſpital has right to the L.69:8:5 in queſ- 

. tion; and remitted to the Ordinary to hear parties with re- 
«ſpect to bygones.“ b D. R. 


/ 


AR. Macintnſh, Dav. Dalrymple, W, illiamſon, Lockhart, F, erguſon. Alt. Jo. Craigie, And. 
Pringle, Advocatus. Reporter, Kz/terrar. Clerk, X ir æpatricb. | 


Ne CVIIIL. FEW Te vo 17th June 1758. 
ALEXANDER BROWN, factor for the executors of WIL- 
_ LIAM SCOULAR, __ . 1 


AGAINST 


ALEXANDER SCOULAR. 


| IJ 
If a factor loco tutoris bas power to enter into a ſubmiſſion ? 


Nliam Scoular died in October 1748. His heritable ſubjects de- 
| ſcended to Alexander Scoular, his eldeſt ſon; his moveable effects 
divided amongſt his relic and five younger children. Application was 
made to the Court of Seſſion; and John Watſon was appointed factor lo- 
co tutoris, on account of the infancy of four of the children. 

Mr Wat/on diſcovered, in the courſe of his management, that Alex- 
ander Scoular had abſtracted part of his father's moveable eſtate, to the 
prejudice of the executors ; and having brought an action againſt him 
before the ſheriff, he acknowledged his intromiſſion, to the extent of 

L. Io. . N TO | „„ 
Mr Watſon gave up this factory; and Alexander Brown was appointed 
by the court in his place, in February 1754. This was done upon the 
application of the relict and all the children; the eldeſt of whom, He- 
len Scoular, was before this time married to Robert Hunter, who con- 
curred in the application. Brown inſiſted in the proceſs before the ſhe- 
riff, againſt Alexander the eldeſt ſon; and a proof was taken with re- 
ſpect to his intromiſſions; in conſequence of which the ſheriff found 
it proved, that the defender had intromitted with leather belonging to 
his father, to the extent of L. 10, 15s, ; and with lime and ſand to the 
extent of L. I, 5 5. and with certain quantities of bark, but found no 
evidence as to the extent or value thereof; and with ſeveral barrels of 
oil, but found no proof of the value thereof. | _— 

This judgment of the ſheriff was brought before the Court of Seſſion, 
by advocation, when a further proof was allowed: upon which a ſub- 
miſſion was entered into by Alexander Scoular, on the one part, and by 
Alexander Brown, the factor, with the ſpecial advice and conſent of 
Anne Donaldſon the reli, and of her ſecond huſband, on the other 
part; ſubmitting to Mr Francis Garden all claims and demands which 
the executors of the deceaſed William Scoular, and Anne Donaldſon, his 
relict, had againſt Alexander, or that he might have againſt them, and 


Py 


particularly the proceſs then depending. 333 
The arbiter again examined Alexander Scoular, and ſeveral other wit- 
neſſes; and upon the 17th of Augu/t 1757, pronounced a decreet-arbi- 


30 | tral, 


9 DECISIONS OF THE | Ne Cylll. 
'tral, n Alexander Scoular able in L. 127, as the price and value 
of his intromiſſions, L. 52 as the expence of proceſs, and L. 40 in 
name of damage and HGlatium. 

Alexander Scoular brought a reduction of this Aare rel: and 
the Lord Coen Ordinary © found, That Alexander Brown, qua factor 
+ loco tutoris, had ne power to ſubmit any claims competent to the Pu- 
«* pils; and, 24ly, That he had no power to ſubmit the claim compe. 
ce tent to Helen Scoular their ſiſter, who was major, and married, not 
« only at the date of the ſubmiſſion, but alſo at the date of the facto. 
ry granted to Alexander Brown.” 

Pleaded for Alexander Brown, in a reclaiming petition, That a factor 
[co tutoris for managing the affairs of an infant is entitled to ſubmit, 
where ſuch ſubmiſſion appears a prudent or rational act of adminiſtra. 
tion; ſince it is now an eſtabliſhed point, That a tutor may effectually 
ſubmit: and though a factor loco tutoris is not in every reſpect equal to 
a tutor; yet he is entitled to act tangquam- bonus paterfamilias 3 though 
in every aq; of adminiſtration he is anſwerable for the riſk, if it ſhall 
turn out againſt the intereſt of the pupil. 

24ly, In this caſe Alexander Scoular ſought and obtained this ſubmiC. 
ſion, when he knew the character with which the factor was veſted; 
and therefore he is barred perſonali exceptione from objecting to the pe- 
titioner's title or powers, when he was ſatisfied to ſubmit with him in 
that character: and the ſubmiſſion itſelf expreſsly ſets forth, that 
Alexander Brown entered into the ſubmiſſion as factor. If a perſon 
contracts with a minor, he is not entitled to be relieved from his bar- 
gain, becauſe: the minor has a right intra annos utiles to reduce it, if to 
his prejudice. At any rate, Alexander $coular can only demand cau- 
tion, that he ſhall be kept ſafe from any N por the part of 
the executors. 

As to the ſecond objection to the decreet-arbitral, Helen Scoular and 
her huſband are ready to join in the diſcharge to Alexander. 2dly, The 
act of factory was obtained upon their application, as well as that of 
the younger children; and therefore the facter was authoriſed to act 
for her, as well as for the infants; and muſt be underſtood to have ta- 
ken burden for her, by entering into the ſubmiſſion, and to be bound 
to procure her conſent. | 

Anſwered, It has been confifered as a doubtful queſtion, FE far tu- 
tors, properly authoriſed, whole office gives them the total adminiſtra- 
tion both of the pupil's perſon and eftate, have power to ſubmit, ſo as 
to bind their pupils when they come to be of age, unleſs where the 
tutor takes burden upon him for them? but it can admit of no doubt, 
that a factor named by the court for the ſpecial purpoſe of managing 
the moveable effects of the defunct, can have no power to ſubmit the 
claims of thoſe for whoſe behoof he is appointed factor. 

By the ſequeſtration, the whole moveable effects, in this caſe, were 
put into the hands of the court; and by them. no power to ſubmit 
was delegated to the factor. 

In this caſe, the ſequeſtration and factory Aid not ſingly reſpect the 
intereſt of the infants.— The relict had her ſhare.— The daughter of 
the firſt marriage, and her huſband, had alſo a ſhare : but as they could 
not divide with the infants till the debts were called in, they joined in 


the application for a ſequeſtration and factory; 5 but this Comment _ 
not 


et, "5; 


lade 1756. COURT OF SESSION. 


not imply any intention to authoriſe the factor to enter into a ſubmiſ- 
1 exceeded his powers by entering into the ſubmiſſion, 
and his deed could not therefore bind the children or relict, | neither 
can Alexander Scoular be bound. Nor is this objection barred perſonali 
exceptione. The ſubmiſſion appears plainly to have been entered into 
upon an erroneous ſuppoſition, that the factory entitled the factor to 
ſubmit; and this miſtake cannot render it binding upon either party. 
the ſubmiſſion. 8 ; 
.« The Lords found the decreet-arbitral binding upon Alexander 
Secular, and remitted to the Lord Ordinary to proceed accord- 
„ „ ingly; and found Alexander Scoular liable in the expence of ex- 
« tracing the decreet.” KEY | e a 


It is of no conſequence, that the children are now willing to ratify 


AR. K. Dundas. Alt, Lockhart. Clerk, Kirkpatrick. 
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MARY MACDONELL, 


AGAINST 


No CIX. 5 20th Tune I75 8. 


His MAJESTY's ADVOCATE. 


Proviſions to daughters contained in a narriage- contract, when due? 


* contract of marriage in 1730, between Archibald Macdonell of 
Bariſdale and 1/abel Mackenzte, the ſaid Archibald, and his eldeſt 
ſon of a former marriage, Col Macdonell, became jointly bound in fa- 


your of the daughters of the marriage, in theſe words: And in caſe 
there be only daughters procreate of the ſaid marriage, and no heirs- 
male exiſting, then, and in that caſe, they the ſaid Archibald and 


4 
66 
* there be only one daughter, to her the ſum of 1000 merks Scots; and 
66 


good merks, whereof a double portion to the eldeſt, and the remain- 


der to the younger, equally betwixt them; and in caſe of the deceaſe 
of any of them, the portion of the daughter deceaſing after diſſolution 
of the ſaid marriage, to fall and accreſee to the ſurviving daughters, 
equally betwixt them; and which portions and proviſions are and 
ſhall be payable at the firſt Whitſunday or Martinmas next and imme- 


&« 
q 
cc 
66 


(0 


* 


64 


* Mackenzie, when the ſame thall happen, with annualrent thereafter 


during the not payment; and a fifth part of penalty in caſe of 
aii „ | 5 
Of this marriage there were no heirs- male, and only two daughters, 
Katharine and Mary. The marriage diſſolved by the death of the hut- 
band; but the wife ſtill ſurvives. . | 
The eſtate. of - Bari/dale was forfeited to his Majeſty by the attain- 
der of Archibald Macdonell, the eldeſt ton of the ſaid Col Macdonell. + 
; PSs 15 Mary 
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Col Macdonells hereby provide the ſaid daughters as follows, viz. If 


if there be two, three, or more daughters, to them all the ſum of 


diately following the deceaſe of the ſaid Archibald Macdonell and 1/abel 
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Mary Macdonell entered her claim in virtue of the clauſe before re. 
cited, to be found a creditor on the eſtate for 1000 merks, as her por. 

tion, with intereſt thereof from the time of her mother's death, When. 
ever that event ſhall happen. V 

Objected for the crown, The obligation is only conditional, depend. 
ing on the claimant's ſurviving her mother as well as her father; { 
that if ſhe. predeceaſe her mother, nothing will be due. In all pro- 
viſions granted by a father to his children, it is an implied condition, 
That theſe children ſhould reſpectively ſurvive the term at which their 
proviſions are made payable. If they die before it, dies nec cedet ne; 
venit; 16th January 1665, Edgar; 22d February 1677, Belſches ; and 
14th January 1730, Bell. The ſole intention of ſuch obligations is, to 
afford proviſion for the children themfelves; and therefore it cannot 
be preſumed to be the father's meaning, to make a fum payable to the 
repreſentatives of the children, either a tęſtato vel ab inteftato, which 
the children themſelves could never have demanded. 

Anſwered for the claimant, Dies ceſſit by her ſurviving the diſſolution 
of the marriage, quamvis non venit till her mother's death; but ſtill the 
ſum is a certain fund of credit, on which the claimant may contrad 
or diſpoſe for her neceſſary ſuſtenance during her mother's life. The 
proviſo, That the portion of the daughters deceaſing after diſſolution f 
the marriage, ſhould fall to the ſurviving daughters, ſhows, that the 
parties intended the diſſolution of the marriage to be the term at which 
the proviſions became due, although payment thereof was to be ſu- 
ſpended till the death of the ſurviving parent. | 

«© The Lords ſuſtained the claim for payment of the 1000 merks up. 

on the deceaſe of the mother, and annualrent thereafter.“ p. x. 


Act. Sir Dav. Dalrymple. Alt. The Crown-lawyers. 


No (X. e | 21ſt June 1758, 
THOMAS SIBBALD, 
ANDREW FLETCHER. 


Action of damages upon an indenture, againſt the cautioners of an ab- 
prentice who has inliſted. ks 


1 1750, Walter Fletcher was bound apprentice by indenture to Thi- 
nas Sibbald lockſmith, for fix years and two months, without au 
apprentice-fee. His brothers Andrew and William Fletchers became 
bound as cautioners for him, under the penalty of L. 15 Sterling. 
In 1755, fixteen months before the elapſe of the term, Walter Fletch 
voluntarily inliſted himſelf in the regiment of artillery, and went in- 
mediately on board a ſhip ready to ſail for London. . 

Thomas Sibbald charged the two cautioners with horning upon the il 
denture, for the penalty of L. 15; ſoon after which William Fleichel, 
one of the cautioners, died. . AY 

5 Pleaded 


fine 1738. COUR Þ O SESSTLON 


indenture was null: for though it was wrote upon paper duly 
22 yet it had nat been ſtamped in terms of the act 8vo Anng, 
c. 9; upon payment” of the duty impoſed upon'apprentice-fees. ad, 


That he can only be liable for one half of the damages incurred by 


the loſs of the apprentice, as being one of two cautioners, and not 
bound conjunctiy and ſeverally. 3dly, It was the duty of Thomas Sibbald 
to have claimed back his apprentice, notwithſtanding his having in- 
liſted; in which caſe he muſt have been reſtored to him. 47%, The 
maſter cannot, in this caſe, be entitled to coſts of ſuit, becauſe he gave 
a charge for the whole penalty of L. 15, contained in the indenture, 
which was higher than his real loſs; whereas he ought to have 
brought an action by ſummons, and claimed no more than the true 
amount of his damage, as it ſhould be aſcertained by proof. | 


$a? „ * 


Anſwered, I, The act 8vo Anne, c. 9. does not require that inden- 


: . 


poſe of the act was, to ſecure the duty payable upon apprentice-fees, 
of 64. per pound on every. ſum under L. 50, and 1 f. per pound for 


quired: and it is the practice at the ſtamp- office, to refuſe to ſtamp 
indentures which contain no apprentice-fee.. 2d/y, Cautioners, though 
bound imply, and without the words conjuntty and ſeverally, are not- 


nefit of diviſion, if the other cautioners are alſo ſolvent; but if, at 
the time of the action, as in the preſent caſe, the others are inſol- 
vent, any one cautioner muſt make good the whole; Lord Stair, 


bound for the performance of an indiviſible fat, and muſt. therefore 
be liable in ſolidum; 14th June 1672, Sutherland; 6th Fuly, 1721, Pa- 
trick Grant. 3dly, The maſter is not bound to demand his apprentice 
back when he deſerts his ſervice, and voluntarily inlifts, and is not 
impreſſed or carried off by force. Beſides, in this caſe; by his going 


a demand. 4th, The maſter was entitled to give a charge upon the 
1ndenture for the penalty, otherwiſe the clauſe of regiſtration would 
be inept ; but in this, as in all caſes of penalties, the ſum charged for 
is to be underſtood as ſubject to the modifications of the court. 
The Lords found the defender liable in damages; which they 


Add. Jobyflone: Alk. P. Murray, 


Pleaded in defence by Andrew Fletcher, the other cautioner, I/, That 


tures ſhould be ſtamped when no apprentice-fee is paid : for the pur- 


every {um above I. 50; but where no duty is payable, no ſtamp is re- 


withſtanding ultimately liable in ſolidum. They have indeed the be- 


ö. 1. tit. 17. F12. Beſides, in this caſe the two cautioners became 


on board a ſhip ready to fail, the maſter had no opportunity to make 


modified to L. 8 Sterling; but refuſed expences.” W. J. 
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The OFFICERS of STATE. 


Patronage,Novodamus, —Preſcription,. 

N 1756, Walter Riddel of Newhouſe brought an action againſt the 

officers of ſtate, for having it declared, That the patronage of the 
pariſh-kirk of Irongray belonged to him. 

The titles he founded upon were derived, by progreſs, from the an. 
cient family of Herries, who had obtained from the crown, at differ. 
ent periods, grants of the barony of Terregles, (within which the kirk 
of Trongray was lituated), cum advocationabus et donationibus eccleſiarum 
dict. terrarun. Particularly, in 1510, Andrew Lord Herries obtained 
a charter, proceeding on his own reſignation of the ſaid lands and ba- 
rony of Terregles, which contains ſpecially the patronage of the ſaid 
kirk of Irongray. The Due quidem of this charter bears, That the 
ſaid barony and patronage, Fc. had formerly belonged. to the ſaid 
Andrew Lord Herries, and had been reſigned by him: and there fol. 


lows a ſpecial clauſe of Novodamus, with reſpect to ſome particular 


lands; and after this a general clauſe of Novodamus, and an erection 
of the whole lands and patronages contained in the charter into one 
. VV 2 

There did not appear evidence of any act of poſſeſſion of this right 
of patronage by the family of Herries; and Mr James Guthrie, the laſt 
miniſter of this pariſh, who was ſettled upon a popular call in the 
year 1694, having lived down to the year 1756, no poſſeſſion could be 


0 
x 4 


had for fixty years paſt. 3 2] 

Pleaded in defence for the crown, That as his Majeſty is preſumed 
to have right to every patronage where no other right appears, fo 
the charter 1510 conveyed no valid or effectual right to this patron- 
age, being only a ſimple charter of reſignation, giving back to Andrew 
Lord Herries what he was pleaſed, in the procuratory of refighation, 
to allege had formerly belonged to him ; and therefore could pre to 
the reſigner no better right than he formerly had; becauſe theſe 


charters paſſing without ny periculo petentium, do not, it is cer- 


tain, beſtow any right, unleſs the crown had formerly granted the 


ſame ; which is not proved to have been the caſe here. 

2do, The clauſe of Novodamus in the ſaid charter 1510 does not ex. 
tend to the patronage in queſtion, ſo as to be held equal to an orig!- 
nal grant of the patronage. The charter contains only a ſpecial M- 
vodamus of ſome particular lands: and the words de novo danus, 
thrown into the next clauſe, by which a new union of all the lands 
in the charter is made, has plainly been inſerted through inaccuracy, 
and without intending to confer any new right, other than the new 
erection into a barony ; as is apparent from comparing the ſeveral 
clauſes and circumſtances of the charter. 0 0 


ztio, The right of this patronage appears to have been veſted in the 
| 1 | Archbiſhop 
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Archbiſhop of Glaſgow, who did accordingly: exerciſe his right by pre- 
2 . benefice; as is proved by a decree obtained before the 
commiſſary of Dumfries in the 1677, by Mr Law/on miniſter of the 
pariſh, againſt the heritors; wherein he ſets forth, a8 the foundation 
of his libel, That he had been ſettled miniſter in the faid pariſh in 
the 1668, upon a preſentation by the Archbiſhop, containing collation 
and inſtitution. The evidence ariſing from this decreet muſt be held 
in re tam antiqua; and is ſufficient to-eſtabliſh at once the right 
of the Archbiſhop to this patronage, and his exerciſe of it; and as 
the crown is now in the right of the Archbiſhop, the defenders are 
entitled to plead the poſitive preſcription upon the crownꝰs right, and 
the negative preſcription of the purſuer's pretended grant, upon which 
no poſſeſſion appears to have ever follo wel. 
Anſwered for the purſuer: To the fir/t, It is impoſſible to produce the 
original grants of this eſtate, and patronage; becauſe they run back 
to 2. period long before we had any records: but there are ſeveral 
charters granted to the family of Herries previous to the year 1510, 
which are referred to, and which contain the patronages of the kirks 
within the barony of Terregles and therefore the charter 1510, by 
granting nominatim to Andrew Lord Herries, the patronage of Irongray, 
did truly give no more than formerly belonged to him. And the long 
ſeries of charters condeſcended on by the purſuer, are fully ſufficient 
to eſtabliſh his right in a competition with the crown, where no ſha- 
dow of title in favour of any other perſon is produced. 
To the ſecond, The charter 1510. contains a proper general clauſe of 
Novodamus of the whole lands, baronies, and patronages, contained in 
the diſpoſitive clauſe of the charter; and which clauſe, by its eſta- 
bliſhed effect and conſtruction in law, muſt ſupply all defects in the 
former titles of the reſigner, being equivalent to a new grant. There 
is nothing inconfiſtent in granting, in the ſame clauſe, a Novodamus of 
the lands, and an union and erection of theſe: lands into a barony ; 
and an inftance exactly ſimilar occurs in a grant to the Lord Home, 
which i ente, Un 
To the third, The defenders do not pretend to point out or allege 
any charter or other title to the patronage in queſtion in favour of 
the Archbiſhop of Glaſgow. And the only evidence ariſing from the 
decreet of the commiſſary founded on, is, that, in the year 1668, the 
Archbiſhop did take upon him to zominate and callate Mr Lauſon to 
this pariſh, There is no mention in the decreet, either of patronage 
or preſentation; and this letter of admiſſion and collation has probably 
been granted by the Biſhop, not as patron, but as having right to no- 
minate, admit, and receive, tanquam jure devoluto. At any rate, it can 
never be maintained, that one ſingle act of poſſeſſion aſſumed by the 
Archbiſhop in 1668, is ſufficient to prove, that the right was in him, 
contrary: to the evidence of a feries of charters from the crown, by 
which it appears that this patronage was veſted in the family of Her- 
lies. With regard to the pretended preſcription, there can be no 
foundation for it in this caſe. It is a fixed rule in law, That the po- 
| fitive preſcription cannot take place without a title; nor could the 
| Archbiſhop's uſurping the poſſeſſion for one vice, eſtabliſh his right 
to the patronage, although his preſentee had enjoyed the benefice for 
any length of time, even beyond-the-years of preſcription. And as 
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to the negative preſcription, nothing is more certain, in the uw or 
Scotland, than that a right of property once veſted in any perſon, can. 
not be loſt by mere neglect of poſſeſſion, unleſs ſome other perſon has, 
at the ſame time, reef fr that Are b which range be pretended 
in n the preſent caſe. K bail, 
1466 hrs Lords found, That the laat be e in che Water 
* 1510, ahne a new grant of the patronage in queſtion; and 
that the Archbiſhop of Glaſgow?s right to the ſaid patronage 
vas not ſufficiently inſtructed by the decreet before the com. 
„ miſſary of Dumfries in the 1671, nor by the poſſeſſion that fol. 
4 lowed upon the preſentation mentioned in the ſaid deereet; and 
< therefore preferred the purſuer to the ſaid patronage. be. 


AQ. Miller, Ferguſon. Ax. Crownlawyers. 1 "OR; ; Kir patrick. 


=_ 1 =_ 
NED rr mas nn raging = on tas N 


£ * — 7 
8 +» 


„ 
o * ” 


de c. 50 VV en Jute 755. 
RONALD CRAWFURD writer to the "Ggner, 
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ROBERT MAXWELL and his CREDITORS. 


A bankrupt tenant having a tick to bim aut bis Aten, ſecluding af. 


ignees, may effeually ſubſet. bis whole poſſeſſion, if the. ibtenant find 
ei for the rent payable to the maſter.” tins 


In Hay writer to the ſi ignet, in 1745, granted a tack to Robert 

Maxwell, his beirs and ſubtenants, fecluding his afſignees, of two in- 
cloſures, part of his lands of Coarfield, alias Reftalrig, for nineteen 
years, commencing at Chri/tmas 1745, at the yearly rent of L. 122, 
Ios. Sterling; under a condition, that the lands let ſhould be kept in 
graſs, and uſed for paſture allenarly, excepting the firſt three years, 
when he was allowed to cut them for hay. 

Thoſe lands became afterwards forfeited to bis Maj eſty, by the at- 
tainder of Jobn Hay; and were, in 175 3, purchaſed rom the Barons 
of Exchequer by Ronald Crawfurd. 

Robert Maxwell the tenant, ſoon after Mr enten entry, became 
| inſolvent. He was in arrear of rent to Mr Crawfurd ; and as he could 
> hardly expect to find caution for ſo conſiderable a tack-duty, he was 
in danger of being removed. But in January 1754, matters were ac- 
commodated between the maſter and tenant. Maxwell granted an ob- 
ligation to Mr Crawfurd, reciting, That his affairs had fallen into 
diſorder, and that his corns and cattle had been ſequeſtrated ; but 
that Mr Crawfurd had allowed him to poſſeſs the ſaid lands from 
** Chriſtmas 1753 to Chriſtmas 1755, on his granting the ſecurity 
* underwritten ; therefore he, and obo Pringle, as cautioner for him, 
* bound and obliged them to pay che rent for the ſaid two years: 
and alſo to ſow up the ground with the Are and ly it down in 
graſs in a proper manner. 
After theſe two years were elapſed, Maxwell cinemas in poſſeſſion 
as as formerly, till the * of the 1757: when being impriſoned for * 
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an effectual right to the poſſeſſion of the lands. 


le 17 COURT OF BESSION. 5 


he obraided a decreet of ce bonorum, after granting a diſpoſition to 


his creditors of his whole effects; by which he, inter alia, aſſigned, 
« from him and his heirs, Cc. to and in favour of his creditors, the 
4 a foreſaid tack granted to him by John Hay. 
Atfterwards the creditors finding, that Maxwell had no power to aſ- 
fign his tack, obtained from him, on the 16th of Zanuary 1758, a ſub- 
rack to Alexander Macdougal, (a truſtee for the creditors) ; whereby 
he ſubſet to him, his heirs and ſubtenants, his whole poſſeſſion during 
the remaining years of the principal tack, for payment to Maxwell of 
che yearly rent cherein ipalated, ooo ot 

Upon Mr Crawfurd's application, MaxwelPs aſſignment of his tack 
to his creditors was ordered to be ſtruck out of his judicial diſpoſition 
omnium bonorum, in reſpect that, by the tenor of the tack, it was not 
aſſignable: but Mr Crawfurd, at the ſame time infiſting in a removing 
againſt Maxwell, he, and his ſubtenant Mr Mardougal, and the other 


creditors, oppaſed the ſame, upon the ground of the ſubtack's being 


” 


| Pleaded for Mr Crawfurd, 1mo, Maxwell having aſſigned the tack in 
favour of his creditors,” together. with his whole ſtocking, and they 
having accepted thereof, Maxwell was thereby denuded both of the 
right and poſſeſſion; and as that aſſignment was contrary to the pro- 
hibition of the tack, and ſo found null and void, Maxwell's right in 
the tack was thereby at-an end, and it was not in his power thereaf- 
ter to grant a ſubtack; for if he was once denuded of the tack and 
poſſeſſion by the aſſignation, the right thereto could not return to him 
upon the avoidance of that aſſignment, at the ſuit of his maſter ;— 
Balfeur's Pract. p. 205. F130. and 140. ;—Craig. dieg. 10. $3, 
24s, Suppoſing no aſſignment had been granted by Maxwell to his 


creditors, yet the ſubtack is void, in reſpect of its being of the whole 


ſſeſſion, and of MaxwelPs utter bankruptcy.—The contract of tack 
is ſtrictly perſonal; being founded on the confidence which the maſter 


Has in the tenant, and his circumſtances; a power of ſubſetting there- 
fore could only be meant to enable the tackſman to ſubſet little parts 


of the farm, he himſelf remaining the effective tenant ; a total ſubſet 
being equivalent to an aſſignation, which is prohibited. 
3110, Where a power of ſubſetting is exerciſed, the contract between 
the maſter and tackſman ſtill ſubſiſts; and conſequently the latter 
muſt {till be in condition to perform the preſtations incumbent upon 
him by the tack; otherwiſe it muſt be diſſolved; as by the nature of 
all mutual contracts, the one party cannot continue bound, if the 
other is unable to peform. Now, Maxwell is not only utterly inca- 
pable to perform, but having obtained a ceſſio, or decreet of liberation, 
he is thereby exempted from all diligence and execution for imple-- 


ment of his obligations, except as to his future acquiſitions; which is 


* 


ſarily diſſolve the contract or tack. And, 


ſuch a change upon the /atus per ſanæ of the tackſman, as muſt neceſ. 
400, The agreement between Mr Crawfurd and 


i 1 18 
4 well, in January 


1754, for two years poſſeſſion, which is therein acknowledged by 
Maxwell to have been an. allowance. upon the part of Mr Crawfurd, 


, 7 N 7 


imported an implied renunciation of the former tack... 


_ Anſwered for the defenders, Im, The aſſignation granted by Max- 


well to his creditors was, not a, voluntary deed, but Nhat he Was gon. 
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e _ DECISIONS OF; THE) Necxty 


fidered to be by law obliged to give, although it proved ineffeua] ; 
920 ect of the 4 . . the tack. But as that aſſignment is now 3 
to have been void, it follows, that the . was not thereby di- 
veſted of the right; and conſequently: he might ſtill exerci the 
powers competent to him by the tac... 
2do, The power of ſubſetting is unlimited by the tack itſelf; and 
therefore it cannot be reſtrained upon argument or implication. 
3110, Though the bankruptcy might be àa ground of reducing a tack, 
or any other mutual contract, yet it does not void it ih facto: and 
neither can it be relevant to reduce the tack, when the maſter is ne. 
vertheleſs ſufficiently ſecured; which is the caſc here, as the defender, 
have ſtocked the farm, and are willing to find caution to the maſter 
for payment of the rents. When that is done, the maſter will be ab. 


ſolutely ſecured; nor will there remain any ground in equity, more 
than in law, for depriving the lawful creditors of the tenant, of 2 


right, which was the moſt beneficial part of his eſtate and propertj. 
440, The obligation granted by Maxwell to Mr Crauiſurd in 1754, 
contained no renunciation of the ſubſiſting tack, but only reſpected 
a method of uſing the grounds, different from that ſtipulated in the 
tack. Maxwell's being allowed to continue ſeveral years in poſſeſſion 
after expiry of the two years mentioned in that obligation, ſheys, 
that the tack was ſtill held to be ſubſiſting by both parties. 
© The Lords ſuſtained the ſubtack granted to Alexander Macdougal, 
* he finding caution to Ronald Grawfurd for payment of the rent 


during the tack.” 1 D. k. 
AQ. D. Roſe, T. Miller, J. Ferguſon, Alt. J. Montgomery. 
Ne CXIII. | 85 5 of 3otb June 1758. 


PETER FERGUSON dyer in Perth, 


AGAINST 


DONAL DM ACPH ERSON of Breahochy. 
1 denture figned by one notary and three witneſſes, : 


N May 1754, indentures were entered into between Peter Ferguſon 
on the one part, and Malcolm Macpherſon, © with the ſpecial advice 
and conſent of Donald Macpherſon of Breabochy, and as taking bur- 
den upon him for the ſaid Malcolm,“ on the other part) Peter Fer- 
guſon thereby became bound to inſtruct Malcolm Macpherſon in his bu- 


ſineſs of dying, and to maintain him at bed and board during his ap- 


prenticeſhip; and Malcolm became bound to ſerve his faid maſter for 
the ſpace of five years:—In cafe of the apprentice's abſenting, © he 
+. obliged himſelf, either to pay 65.84. Scots, or ſerve two days, 
for every ſuch abſent day, after the expiry of the indenture;” and 
both parties became bound in the penalty of L. 10 Sterling, to be paid 
by the failer to the party willing to perform. 

This indenture was teſted by three ſubſcribing witneſſes, and was re- 


gularly 


7.— 


0 


june 1758. ORT o SESSION. 20g 


gularly ſigned by the maſter and cautioner 3 but a notary ſigned for 
the apprentice, as he could not write. 1 oy 

After ſerving near two years and a half, the apprentice deſerted, 
and the maffer charged the cautioner for implement, and for the pe- 
nalty. The cautioner ſuſpended, on this ground, That the indenture 
was a writ of importance, in terms of the act 1579 ; and the apprentice 
having only ſigned by one notary, before three witneſſes, in place of 
two notaries and four witneſſes, required by the act, it is void and 

Anſwered for the maſter; Ino, This is not a writ of importance in 
the ſenſe of the act, which reſpects obligations for payment of ſums of 
money; it is only an obligation ad factum praſtandum. There is no 
debt or ſum of money directly due by it, but only penalties or da- 
mages, which are conſequential of the non- performance. ado, The 
indenture was homologated by the apprentice's entering to the bufi- 


neſs, and continuing at it for near half the time, during which, the 


maſter was at conſiderable expence upon him, and could reap no profit 


from his work. And, 3io, The ſuſpender was P as a principal 
e 


party, for bimſelf, and as burden-taking, &c.; and the indenture being 
properly ſigned by him and the maſter, it muſt be binding upon him; 
and muſt be fo, even although he had only contracted as cautioner. 


Replied for the ſuſpender, 1mo, The act extends. to all obligations 


requiring writ-ex ſua natura: The value of the apprentice's ablence for 
the remaining time of his indenture, at the rate of half a merk per 
diem, amounts to above L. 400 Scots, to which the penalty of L. 10 
Sterling is to be added; ſo that it 1s evidently a writ of great unport- 
ance, as being an obligation, from whence a claim ariſes for much 
more than L. 100 Scots. 2do, The apprentice's entering to ſervice can- 
not ſupply or take off the legal nullity. Homologation has been only 


allowed to have ſuch effect in the caſe of marriage-contracts, or 


where ſums contracted for have been paid; and that too only in fo 
far as reſpects the principal parties who homologate, but not as ta 


the intereſt of third parties or cautioners. Neither could the ap- 


prentice, by renouncing the objection competent to him, create an 
obligation on the cautioner, which did not before ſubſiſt. And, 32, 
The ſuſpender is bound ęxpreſsly as cautioner : he figns the indenture 
as cautioner, and he is 8 as ſuch to ſatisfy the obligations con- 
tained in the indenture: his obligation, therefore, is merely acceſſo- 
ry, and muſt fall with the principal; and ſuppoſing he had contract- 
ed as a principal, yet in mutual contracts all parties muſt be bound, 
or elſe all are fre. 5 a 
Obſerved on the bench, Objections on the heads of force or fraud may 
be properly taken off by acts of homologation ; but where deeds la- 
bour under a legal nullity, it is contrary to the practice of all other 
nations, to ſuſtain payments as acts of homologation ſufficient to ſup- 
port ſuch deeds. os 5 Eb, 7 5 
24o, If a deed or obligation for upwards of L. 100 Scots is reſtricted 
in its effect to that ſum, it may be ſo far ſuſtained, though ſigned ouly 
by one notary. ee eg ee, e ee ee e ee eee 
“The Lords remitted the cauſe to the Lord Ordinary, to modify 
* damages to the maſter, not exceeding L. 100 Scots.” P. R. 


A. Macintoſo, Alt. Sir Dov, Dalrymple. © 
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JAMES n AY, ; | 5 55 
7 WO 1 at e ee e bits 
LORD CHARLES HAY. 
Service, whether neceſry?—Service as bir of provfin in general, 
CIR James Hay of Linplum, in the year 1685, diſponed his eſſate of 
Bara, in his ſon 7obn Hay's contract of marriage, © to the ſaid Joby 


& Hay, and the heirs-male of the marriage; whom failing, to the heir. 
6e male of any other marriage; whom failing, to Sir James Hay him. 


4 ſelf, and the heirs-male of his body; whom failing, to the heir, 


«whatſoever to be procreated of the ſaid Jh Hay's body,” GG. 
The ſaid obn Hay having died in the year 1686, leaving iſſue of the 
marriage one daughter Margaret Hay, Sir James re-entered to the poſ. 
{ſeſſion of the eſtate; in which no infeftment had been taken, either 
upon the procuratory of reſignation, or precept of ſeiſin, in the con- 
tract of marriage. Sir James made up no proper title as ſubſtitute 
to his ſon in the contract; but in the year 1699, he, with the concur. 
rence of his ſon Robert Hay, executed a ſettlement of theſe lands, as 
well as of his other eſtate, in favour of himſelf in liferent, © and his 
* ſon Robert, and the heirs-male of his body, in fee; whom failing, 
to the Marquis of Tweeddale,”” Cc. After Sir James's death, in the 
1704, his ſon Sir Robert entered into poſſeſſion of the lands of Bara, 


and continued in it during his life, in virtue of his apparency, with- 


out making up any titles. In 1748, having no iſſue, he executed a 
ſettlement © to himſelf and his ſiſter Margaret, in liferent, and to the 
* ſecond ſon of ZFobn Marquis of T weeddale, and the heirs-male of his 
body, in fee; whom failing, to the other younger ſons of the Mar- 
* quis ſucceſſively, and the heirs-male of gheir reſpective bodies; 


whom failing, to Lord Charles Hay, immediate younger brother of 


the Marquis, and the heirs-male of his body,“ tc. 
The ſaid Margaret Hay, the only daughter of John Hay, who was 
married to Lord William Hay, upon the death of Sir Robert, in 1751, 
obtained herſelf ſerved and retoured heir of proviſion to her father in 
rerms of the contract 1685, on the ſuppoſition that ſhe, as heir what- 
ſoever of the body of the ſaid John Hay, was thereby entitled to the 
ſucceſſion of the lands of Bara, to which neither her grandfather Sir 
James, nor her uncle Sir Robert, had made up any titles; and who, 
conſequently, had no power, by their after ſettlements, to alter the de. 
ſtination made in her fayour by the contract 1685: And having thus 
eſtabliſhed a title to the unexecuted procuratory and precept contained 
in the contract of marriage, ſhe expede an infeftment, aud brought 2 
proceſs of mails and duties againſt the tenants of the lands; and 
thereafter conveyed her right to her ſon ame: Hay, the purſuer. 
In this proceſs compearance was made for Lord Charles * 
N n claim 


* 


7 9 


a” 


— 


as. : 


June 1758, 


Plraded, 1mo, That Sir Janes Hay, by ſurviving his fon John, had 
ſufficient right to the lands, as neareſt ſubſtitute by the contract 
1685, without the neceſſity of a ſervice: That although the contract of 
marriage 1685 veſted a perſonal right to the lands in favour of Joby 
Hay, and the heirs thereby called; yet as this right was never comple- 
ted by infeftment in his perſon, the conſequence was, that Sir James 
his father remained veſted in the feudal rigbt of the whole eſtate, ſub- 
| ject indeed to the perſonal right in favour of Jobn Hay and his heirs 
of proviſion; but as that perſonal right devolved upon Sir James him- 
ſelf, as heir of proviſion upon the failure of John and his iſſue- male, it 
was thereby abſorbed in the real and feudal right, which had remained 
in Sir James whereby he became both creditor and debtor in the per- 
{ſonal obligation to provide the lands to the heirs called by the con- 
tract of marxiage ; and the procuratory and precept he had granted 
for carrying that obligation into execution returned upon himſelf, 
and could be of no uſe, becauſe he was before duly veſted and ſeiſed 
in the lands: ſo that the perſonal right Which was in John Hay by the 
contract was extinguiſhed. in the perſon. of Sir James, confuſione 5 and 
the real right being freed of that burden, became a full and abſolute 
right of fee in Sir James and there was no neceſſity for him to take up 
that perſonal right by a general ſervice, and paſs a ſecond infeftment 
thereon ;. becauſe this could never. have eſtabliſhed his right more 
fully than the infeftment and feudal. inveſtiture Which was before in 
his perſon 3 and therefore any diſpoſition granted by him, whether 
gratuitous or onerous, muſt ſtand good, becauſe he was unlimited fiar 
in poſſeſſion and enjoyment of the eſtate. And ſo this point was ex- 
preſsly determined in the caſe of Johnfton. of Elſiſbiels in 1736; which 
judgment was affirmed in the Houſe of Peers. The general and fixed 
principle upon which that caſe was judged, muſt alſe be deciſive of the 
preſent queſtion, viz. That where a perſon has it in his power to make 
up two or more titles to the ſame eſtate, he may. eſtabliſh the right in 
his own perſon by any of . thoſe titles he pleaſes; and no ſucceeding 
heir can quarrel his predeceſſor's having made up his title in that 
manner, or pretend to take up the ſeparate right or title to the eſtate 
which he had neglected. Now, although Sir James Hay could have 
made up his title to the perſonal right, which had been given to his 
ſen, by a general ſervice, yet as he did not chooſe that method, it 
cannot now be challenged, becauſe it was a privilege competent to 
him by law, either to complete his title upon the perſonal right; or to 
reſt upon his real right of fee, freed and diſincumbered of the per- 
ſonal right, which had returned to him. And the deciſions in the 
caſes of the Earl of Kincardine, and more lately of the creditors of 
| Eafterfear n in the year 1751, were governed by the ſame rules. 
Anſwered for the purſuer, There is nothing better eſtabliſhed in the 
law of this country, than the method of tranſmitting rights from the 


dead to the living. The rules of tranſmiſſion apply, not only to real 
rights that are completed in a ſeudal manner by infeftment in the per- 
lon of a defunct, but alſo to Her ſonal rights to lands which were not 
completed at the time of his deceaſe. A general ſeryice is as neceſ- 
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DECISIONS or THE Nooxy 


ſary to eſtabliſh a title to the one, as a ſpecial ſervice is to the other. 
It would be equally dangerous to infringe this fixed rule, or to admit 
the contrary maxim, Mortuus ſaſit vivum, in the one caſe as in the 
other. Theſe are fundamental principles of the law of Scotland, That 
no eſtate can tranſmit iſo jure, from the dead to the living; and, That 
there muſt be a ſervice either ſpecial Or general, or what is equiva- 
lent, ſecundum ſubjectam materiam, to transfer that right which was in 
the defunct to the perſon of the heir. An apparent heir has no right 
to the perſonal or real rights that were in his predeceſſor before he 
ſerves, more than if they belonged to a ſtranger. As a conveyance 
is neceſſary to tranſmit them from the one, a ſervice is equally neceſ. 
fary to tranſmit them from the other. It was upon this ſolid ground 
that the deciſion proceeded in the noted caſe of the Earl of Dun. 
aald : and the principles eftabliſhed by that ſolemn judgment apply 
directly to the preſent cafe, where the lands in queſtion were, by the 
contract 1685, conveyed to oh Hay the ſon; and, failing him, to a 
certain ſeries of heirs; on whom therefore it was incumbent, as on 
all other heirs, to make up a title by ſervice. Sir James Hay was evi. 
dently denuded of the property or fee of theſe lands by the contract of 
marriage in favour of his ſon, which could never poſſibly reveſt in his 
perſon ip facto without a ſervice, which was neceſſary, in order to 


cognoſce the failure of the nearer heirs, and to connect the right of 


the ſurviving heir by evidence on record, or without ſome formal ad 
of the law to take that eſtate out of the hereditas zacens of his ſon. It 


is impoſſible in law, that an heir apparent, by any title he can make 


up to lands, can repudiate, extinguiſh, or conſolidate an infeftment 
in the perſon of his predeceſſor, until he eſtabliſhes a right to it by 


ſervice. And upon the ſame principles, it is equally impoſſible, that 
he can repudiate or extinguiſh 'confu/ione a perſonal right granted to his 
predeceſſor, without making up a title to it. The ſame defect applies 


in both caſes, that the right was not taken up by the apparent heir, 
and cannot be extinguiſnhed or defeated by any deed of a party who 
never had it in his perſon. As therefore the right to theſe lands, 


which was given to John, was never afterwards taken up by Sir Janes, 


it is plain he had no power te make a ſecond diſpoſition thereof, to 


the prejudice of the purſuer's mother, who has now eſtabliſhed the on- 


ly proper and complete title to theſe lands by her ſervice and infeft- 

The deciſion in the Eaſe of Elſſßbiels, founded on by the defender, 
does not apply, and is different from the preſent caſe in many particu- 
lars. Nor was it any way intended, by the judgment given in that 
caſe,” to reverſe the principles eſtabliſhed in that of Dandonald ; as 1s 
clear from an after judgment of the court, pronounced in a queſtion 
between the ſame parties, 29th July 1743. And in other caſes, the 
ſame principles have uniformly taken place; January 18. 1742, Men- 


Zics of Coulterullors and February 23. 1757, Porteous of Carmacouf con. 


ira Bell of Crurie. 127 


The Lords found, That a general ſervice of Sir James Hay, as 
heir to his ſon John, was neceſſary for properly veſting the 
s right of the lands of Bura in Sir Jamer, and to empower Sir 

. ® James to convey theſe lands to his fon Sir Robert, by the ſettle- 


| | ö 


, 


; A de unk place, it was pleaded for the defender, That ſuppoſing it 


heir of proviſlon in general te his ſon John, in order to veſt in him a 


accordingly complied with that form, and had obtained himſelf ſerved 
and retoured heir of tailzie and proviſion to his ſon Jobn ; as appears 
from the retour of his ſervice before the bailies of the-Canongate, dated 
roth February 1694, produced in-proceſs. The words of the retour 
are, Qui jurati dicunt, quod quondam Joannes Hay de Linplum, 
« filius natu maximus Domini Jacobi Hay de Linplum, Militis Baro- 
« netti, latoris præſentium, obiit ad fidem et pacem S. D. N. Regis; 
et quod dictus Dominus Jacobus Hay eſt legitimus et propinquior 
„ heres talliz et proviſionis ejuſdem quondam Joannis Hay, ſui filiiz 
« et quod eſt legitimæ ætatis. In cujus rei teſtimonium,” GS. 
OBected by the purſuer to this ſervice, That the retour had no rela- 
tion to the contract of marriage 168 5, nor to any of the ſubjects there- 
in contained; and therefore could not be a title to the deſtination in 


failure of the intermediate heirs, who were called to the ſucceſſion in 
virtue thereof : And that, in reſpect of uncertainty, it could not import 
a cognirion of Sir ames Hay's being heir. of proviſion to his {on in this 
particular eſtate, or by virtue of this particular deed of ſettlement. 

And in ſupport of this objection, it was pleaded, That a ſervice of 
one as heir of tailzie and proviſion in general, was abſurd and ano- 
malons. The law knows of no ſuch general character of heirs; nor did 
ever any man make a deſtination to heirs of proviſion in general. The 
general heirs of line, of conqueſt, and heirs-male, point out clearly, 
by their ſervices, what rights they intend to take, viz. all rights deſ- 
tined to theſe reſpective characters of heirs, of each of which there 
can be but one; a general heir of proviſion, a character unknown. 
in the law, is ſo uncertain, that it is impoſſible to- determine what 
rights are taken, or intended to be taken, by ſuch a ſervice. An heir 
of provifion can exiſt only by his connection with the particular ſub- 
jet which is provided to him; and his ſervice ought to be a complete 
deed in itſelf, fo as preciſely to determine the particular ſucceſſion 
intended to be taken by it, and to certify, that the party ſerved was 
called to the ſucceſſion by a ſpecial deed, and that all the preceding 
heirs were extinct. In the preſent cafe, neither the ſubject to which, 
nor the deed by which Sir James was to ſucceed, are mentioned; and 
there may have been twenty different deeds under which Sir James 


that ſucceſſion might have taken place. The method therefore which 
has been followed in expeding theſe ſervices, for theſe fifty years paſt, 
has been, by referring to the particular ſubject which is intended to 
be carried, or to the particular deed containing the proviſion ; agree- 
able to the opinion laid down by Lord Stair, tit. Succeſſion, $ 33. And 
on theſe principles the court determined a fimilar caſe, 21 Fuly 1738, 
Edgar contra Maxwell, Dictionary of Decifions, tit. Repreſentation. And 
although it appears, from a fearch into the records of chancery, that 
there are a. great number of retours, eſpecially in former times, pre- 
ciſely in the ſame terms with the one now under challenge; yet it will 
not follow from thence, that the blunders of negligent or ignorant 
people ſhould get the better of the law, and form a rule to deſtroy the 
* IS law. 
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Auould be held to have been neceſſary for Sir James Hay to have ſerved 


proper title to the perſonal right of the contract of marriage, he had 


that contract, nor be any evidence, that the jury had cognoſced the 


was called to ſucceed to his fon, and as many ſeparate ſubjects in which 
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and proviſion to his ſon hn, and the objection of uncertainty is ful- 
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law. Uniform inveterate cuſtom may make law in many caſes; but 
ſuch erroneous ſervices are neither ſupported by the general practice 
nor conformable to the principles of law; and therefore ought to 1 
held as errors and deviations from the right path, and as ſuch to be ſet 
aſide. | ICE. Wes VF To $6 75% <2" 440 Tk 
Anſwered for the defender, Im, The retour in queſtion is agree. 
able to the general practice of the time when it was made; and the 
rights of the ſubjects founded upon conſuetude, even though errone. 
ous, ought not to be cut down, pot tantum temporis, upon new OPi- 
nions, or abſtract notions of the principles of law. It appears from 
a ſearch into the records, that, previous to the year 1704, there are 
no leſs than 185 general ſervices of heirs of tailzie and proviſion 
which do not refer to any particular deed ; and there is alſo a conſi. 
derable number in the ſame terms ſince that period: and although a 
contrary practice has generally prevailed of late years, yet that al. 
teration in the practice can be no juſt ground for reducing ſo many 
prior ſervices, which were expeded according to the general and re. 
ceived opinion of the nation at the time. A deciſion of that kind 
might have very fatal conſequences to a great part of the property of 
the nation. 2d, The retour, in this caſe, affords ſufficient legal evi. 
dence, that a deed of proviſion was produced before the jury, which 
proved, that Sir James Hay, the claimer, was neareſt heir of tailzic 


1y obviated by production of the contract 1685, which ſhows his real 
title to that character: and as no other deed, by which Sir Janes 
could be ſerved heir of tailzie and proviſion to his ſon, is alleged or 
ſpecified by the purſuer, the preſumption of law and reaſon is, that 
this contract of marriage was the deed upon which the jury returned 
their verdict. The principal ſervice, as ſigned by the chancellor, is 
alſo produced in proceſs, and appears to be in the ſame terms with the 
retour; but there is ſubjoined to it the following words, alſo ſigned: 
„ Whereupon Mr James Brown writer in Edinburgh, as procurator for 
the party, by virtue of the contract of marriage betwixt Jobn Hay young- 
© er of Linplum and Mrs Jean Foulis, dated 4th July 16835, takes inſtru- 
% ments, Fe. Theſe words, though inaccurately expreſſed, afford 
the moſt ſatisfying evidence, that the ſervice was by virtue of the con- 
tract, and proceeded upon production thereof before the inqueſt : and 
therefore, without ſuppoſing that the fifteen ſworn men of the inqueſt 
had perjured themſelves, and retoured falſely, or without evidence, 
it is impoſſible to imagine, that the deed 1685 was not produced be- 
fore the jury, and made the foundation of their verdict, tio, In the 
only inſtance in which this objection was moved to a retour in the 
ſame circumſtances, it was almoſt unanimouſly over-ruled by the 
court, in the caſe of Major Forbes contra Mrs Fean Maitland of Pitri- 
chie in 1752; and that judgment was affirmed by the Houſe of Peers. 
The Lords ſuſtained the ſervice of Sir Fames Hay, as heir of tail. 
„zie and proviſion to his ſon Fobn Hay; and therefore ſuſtained 

( the titles in the perſon of Lord Charles Hay, and preferred him 

to the mails and duties of the lands of Bara.” 6. C. 


Att. A. Pringle, Lockbart, Ferguſon, Alt. Miller,” R. Duda. i Clerk, Gib/on- 
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ihn 76% from an apparent heir three years in poſſeſſion, can- 
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nut be 4250 y an adjudication upon à gratuitous Bond of a ſecond 
apparent beir, though, deduced for behoof of the gratuitous creditor in 


be bond, and nat of the ſecond apparent beir. 


«ay Ames Knax, when apparent heir to his brother Jobn ſold ſeveral ſub- 

7 jects in which Jobn had been infeft, but in which he himſelf was 

not infeft. He lived more than three years after the ſales ſo made by 

him. One of theſe ſubjects came into the hands of Archibald Pickens. 
George Knox, the brother of Janes, granted a gratuitous bond to 
games Burns, to be the foundation of an adjudication of theſe ſubjects, 

{0 the behoof of Burns; and accordingly.Burns obtained adjudica- 

tion againſt George, as charged to enter heir to his father John in theſe 

ſubjects; and upon that title brought a reduction of the above ſales 

againſt the ſeveral poſſeſſors; and among others againft Pickens. | ä 

The ground of the reduction was, That the ſales had been made by 

an apparent heir; and therefore flowed à non habente potęſtatem. The 

defence for Pickens was, That as James Knox, the apparent heir, had 

been three years in poſſeſſion, George Knox, the next apparent heir of 

James, was therefore bound by his onerous deeds ; and Burns, on a 

gratuitous, bond from George, could not .quarrel thoſe fales which 


George himſelf could not quarrel. © 5 SED 
The abſtract queſtion, came therefore to be, Whether an onerous 
purchaſe from an apparent heir who had been three years in poſſeſ- 
ſion, can be defeated, by an adjudication upon a gratuitous bond of a 
ſubſequent apparent heir, deduced, not for his own behoof, but pur- 
poſely to connect a title to the eſtate of his predeceſſor, for behoof 
of the gratuitous creditor in the bond. „ | 
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_ Pleaded for Burns, At common law no man could fell that heritage 
in which he was not infeft. The ſtatute of 1695 corrected the Com- 
mon law, and gave certain effects to deeds of apparent heirs in certain 
circumſtances : but in ſtatutes, correctory of the Common law, courts 
of juſtice. cannot extend their interpretation beyond. the ſtrict words 
of the ſtatute z nor apply deciſions to caſes falling within the purview 

and reaſon of the ſtatute, ..if they fall not within the letter of it. 
Now, the alteration made on the Common law by the ſtatute of 1695 
is, that when a ſecond apparent heir either ſerves himſelf heir, or by 
be on his on bond ſucceeds to a, remoter predeceſſor, he 
all be liable to the debts and deeds of the interjected apparent beir 
who was three years in poſſeſſion of the lands with which he connects: 
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but here Geo 
for he 1s not 


7 has not connected himſelf with the lands by a ſervice; 
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on his own bond; for the bond granted by him is not for his own be 
hoof, but for the behoof of Burns; and it is Burns, and not he, who 
is to ſucceed upon it. le Sol noe ae ads To 

Anſwered for Pickens, The ſtature of 1695 was intended to correa 
the frauds of apparent heirs; but ſtatutes correQory of fraud are to be 
extended to every caſe falling within the purview and reaſon of they, 
In order to bind the ſecond apparent heir, or thoſe in his right, all 
that the ſtatute requires is, that the eſtate be taken out of the beredi. 
tas jacens by his act and deed, whether in the form of a ſervice or an 
adjudication. It is not the leſs true, that an heir takes the ſucceſſion 
out of the hereditas jacens, that he has thought fit to give it away to 
another, whether gratuitouſly, or for an-onerous cauſe : even if he 
ſhould” give it away before the titles are made up, that would not re. 
lieve him from the ſanction of the ſtatute. If the title is made up in 
conſequence of his deed, he muſt be liable at leaſt in valorem of the 
eſtate, which he has carried off from the hereditas jacens of his prede. 
ceſſor, whether he keeps it to himfelf, or diſpoſes of it to another, 
Of this many inftances may be figured, Which cannot be diſputed 
to fall under the ſtatute. Suppoſe an apparent heir ſhould ſell the 
eftate in which his grandfather died infeff, befote he makes up titles, 
and after the oligo is infeft he makes up his titles by ſervice; or 
ſuppoſe the diſpofition he had granted before ft 
tuitous: in either of theſe caſes it could not be doubted, that the heir 
would be liable to his father's debts, in terms of the ſtatute; though 
it might be alledged, with the ſame colour as in the preſent caſe, that 
the heir had not cum effefu ſucceeded to his grandfather's eſtate, as 
his ſervice truly gave him nothing; for that the moment it was ex- 
pede, and completed by infeftment, the right accreſced to the pur: 
chaſer or gratuitons' diſponee to whom he had before conveyed it. 

Again, If in place of ſerving heir, the purchaſer ſhould chuſe the 
other method, to make up the title by charging him to enter to his 
grandfather, and adjudging upon the diſpolition or obligation to in- 
feft, there ſeems as little ground to doubt, that the heir would be 
liable in terms of the act, though he had choſen to part with the 
eſtate, in place of keeping it, and had made up the title in ſuch man- 
ner, that the lands ſhould immediately paſs over to the purchaſer, 
withont remaining one moment with himſelf, ©» 

And if that would be the cafe, even where the title is made up by 
adjudication upon a diſpoſition, it applies, a fortiori, to the preſent 
caſe, where the adjudication 1s upon a bond. For though the title was 
directly veſted in Burns, to the extent of the ſum in the bond; yet as 
to the reverſion of the ſubjects adjudged over and above that ſum, the 


right was acquired to the heir, and not to the adjudger; and as the 


heir could not conteſt payment of the laſt poſſeſſor's debts, to the ex- 

tent of the value of the reverſion which remained with him after ad- 

judication ; ſo a court will not ſuſtain it as a defence, againſt his be- 

ing liable to the whole value of the lands, That he had given away 

a part, whether onerouſly or gratuitouſly, by the ſame deed by which 
he eſtabliſhed a title to the ſubject. F 

«© The Lords found, That the purſuer cannot, on his gratuitous 

* bond, and adjudication following upon it, impugn the defend- 
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pofit ion he had granted before the ſervice had been gra- 
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„ er's rights flowing from James Knox, upon account of Fames 
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„Mors not making up his titles, as James is admitted to have 
e been three years in poſſeſſion,” ©? JOUTHD EG D870 10 J. D. 
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Within ſixty days after this aſſignment, . Zack/on became notour 


» — 


their prejudice by Jaclſon. 


Pleaded for the truſtee for the creditors, The aſſignment was an 


brought a reduction of this aſſignment, as granted fraudfully to 


The ſtatutes of Scotland, the acts of ſederunt, the decifions of the court, 
have all, for a long time, been favouring the equality of creditors : 
but, in the preſent caſe, this equality has been broke, and a fraudful 
preference granted to one creditor to the prejudice of all the reft. 


2do, The aſſignment is reducible on the act 1696. That act proceeds 


on a narrative, That notwithſtanding the acts of parliament already 
made againſt fraudful alienations by bankrupts, in prejudice of their 
** creditors; yet their frauds and abuſes are ſtill very frequent.“ Here 
the narrative makes no diſtinction whether the fraudful alienation has 
been made in Scotland, or has been made in a foreign country: all it 
regards is, whether a fraud has been committed, and whether it can 
come under an act of parliament in Scotland. This ſtatute goes on, 
and enacts, or rather declares, Thar all and whatſoever voluntary 
4 diſpoſitions, aſſignations, or other deeds, which ſhall be found to 
5 be made and granted, directly or indirectly, by the foreſaid dyvour 
„ or bankrupt, either at or after his becoming bankrupt, or in the 
ipace of fixty days before, in favour of his creditor, either for his 
| | * ſatisfaction 
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i ſatisfaction or further ſecurity, in preference to ohen erediĩtors, to be 
void and null.“ Here the ſtatute makes na diſtinction, whether the 
aſſignation by the bankrupt, to ee his creditors, be grant. 
ed in Scotland, or granted in England. Th. | 
whether it was an aſſignation granted by a bankrupt in preſudice of 
his creditors? It ſaves no ſort of aſſignations, for it includes a!] and 
whatſoever, granted directly or indirefly; and declares them to be void 
and null: after which, a court cannot make'that diſtinction which the 
ſtatute hath not made. It cannot fave aſſignations, to the prejudice of 
creditors, granted by a bankrupt who has paſled over the border for , 
little, when yet the ſtatute hath declared all and whatſoever aſſigna. 
tions, and granted directiy or indirectly, by ſuch a perſon, to ſuch pur. 
poſes, to be void and null. In a ſtatute correctory of fraud, if courts 
chuſe to go beyond the letter of the ſtatute, it ought to be in the way of 
extenſion, and not of limitation. They ought to correct fraud, not to 
open a door to it; to aſſiſt the common law, not to ſhow the deficiencies 
of it; to void all fraudulent aſſignations, inſtead of ſupporting any 
upon a diſtinction not founded in the expreſs letter of the ſtatute. 
And in this view, the reduction of the aſſignment iu queſtion is 
founded, in the ſpirit, as well as the letter of the ſtatute. For as the 
ſtatute is intended to bar alienations granted by a bankrupt in preju- 
dice of his creditors; ſo every caſe contrived to cover ſuch frauds, 
falls under the meaning and purview of the ſtatute, the caſe in hand 
would fall under the ſpirit of the ſtatute, even though the words 
of it had not been fo expreſs as they are. Though the words al! and 
whatſoever, directly or indirecily, had not been there, they ought to 
have been ſupplied by interpretation: and now that they are there, 
they cannot be frittered down by a contrary interpretation; they 
may be extended, but they cannot be limitee . 
3tio, The conſequences of a contrary doctrine, if eſtabliſhed, would 
be exceeding hurtful, both to Scotland and England, it would open a 
door for infinite frauds to the bankrupts of both nations; who would 
then have nothing to do but to ſtep over the border, grant their fraud- 
ful preferences, as they pleaſed; and then, when they returned to 
their own country, they and their favoured creditors would be fate, 


* 4 * ” a 


and righteous creditors diſappointed.  _ 


here is no making a diſtinction betwixt the retroſpect of the ſtatute 


1696, and the conſequence of it. For if the court ſhould find, that the 
retroſpect of it ſhould not have effect in the preſent caſe, then, upon 
the ſame principles, the firſt time the point came to be tried, it would 


be found, that the conſequence of the ſtatute could not bar a fimilar | 


aſſignment ; the effect of which would be, to enable a bankrupt in 
Scotland, after he was declared to be a bankrupt, to grant in England 
fraudful aſſignments, fimilar to the preſent one. The refuſing to give 
force to the retroſpect of the ſtatute, is but a ſtep to the refuſing to give 
force to the conſequence of it. The one muſt follow the other; and 
therefore, By the deciſion ſought by Tbomſon, the act 1696 is not only 
to have no retroſpect as to fraudful aſſignments made out of the coun- 
try, but is even to have no effect as to preferences out of the count), 
ranted after the bankruptcy is aſcertalned and notour: And, in con- 
equence of this, one having obtained a celſſio bonorum, might, upon 
his getting out of priſon, go into England,. and convey his effects, 50 


- 9. # "3. * 


he only thing it inquires i: 
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he pleaſed, without thoſe to whom he granted his preferences being 
accountable therefor. DEP an ad Pay oa” Tee, 5 80 
Anſwered for Thomſon, The equality of creditors is a mere ſpecula- 
tive point; it is but at beſt the concluſion of abſtract reaſoning. The 
Roman la w preferred creditors according to the priority of their dili- 
gence; there can be no breach of morality in a creditor's getting pay- 
ment of his fair debt the ſpeedieſt way or the moſt ſecret way that 
he GOP 8 2 : 

The words of the act 1696 are indeed general; but ſo are thofe of 
all general laws; and it was never intended, that this law, though ge- 
neral in its effects in Scotland, ſhould have effect over debts due by per- 
ſons in England, and payable in England; nor is there any inftance 
where a mere poſitive inſtitution, a retroſpect too, the creature of a 
ſtatute, and not of the common law, ſhonld be the rule for deciding 
differences concerning ſuch debts © 255 1 
The Lords reduced the aſſignation, and remitted to the Lord 

« Ordinary to proceed accordingly.” J. D. 


A4. 5. Dalrymple, Brown, Lockhart. Ak. Gre, Pringle, A. Pringle, Advocatus, 


Ne cxvII. | th July 1758. 


IaAuEs ROBERTSON writer in Edinburgh, 
3 AINST 33 
His MAJESTY's ADVOCATE. 


Preſcription interrupted bythe debtor's eſtate being annexed to the Ke OO] 
Date of a Britiſh act of parliament. e 


merks to Sir William Paterſon. This debt Sir William aſſigned to 
his fon 70hn, from whom the right to it came into the perſon of James 
Ronen Rn Tr 7 ON 3% O34 40 opted, "ns 
Alexander Robertſon of Strowan, the ſon and repreſentative of the 
debtor, was convicted of high treaſon, and forfeited by decree of the 
parliament of Scotland, dated 22d Fuly 1690. al ne | 

In 1703, Strowan obtained from Queen Anne a pardon, and gift of 
his eſtate, which was ifſued from the ſecretary's office, but not ex- 
pede through the ſeals. He however entered to poſſeſſion of the 
eftate, and ſued and defended in actions before all courts during the 
Queen's reign. A . | 

John Paterſon, then in the right of the aforeſaid debt, charged him 
to enter heir in general to his father, and thereupon raiſed a ſummons 
againſt Stroman on the paſſive titles; which was given out to fee on 
the 27th December 1911, and returned 3d Fanuary, and inrolled 5th 
January 1712, but no further ſtep taken in the action. | 
Strowan having engaged in the rebellion 1715, was again attainted 
by act of rliament. In 1723, King George I. was pleaſed to grant 
a revocable gift of the eſtatè to Strowanꝰs ſiſter; and in 1725, a par- 
don was granted to him, ſo far only as concerned his life. 

| 3 H Stroman 


Lexander Robertſon of Strowan, in 168 3, granted bond for 600 
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Strowan.once more appeared in rebellion in 1745; and thereupon his 
Majeſty revoked the gift that had been made to Strowan's: fiſter, and 
reſumed the eſtate upon the forfeiture 1600. 

In the 25th year of his Majeſty's reign, an act paſſed for annexin 
to the crown certain forfeited eſtates, which had been veſted in hig 
Majeſty by a former act of the 2oth of his reign. Theſe eſtates were 
by the ſtatute declared to be unalienably annexed to the crown, * from 
„and after the 25th day of December 1752.“ The act proceeds t0 
provide for ſatisfaction to be made to the creditors on theſe eſtates; 
and then follows this clauſe: And whereas the barony of $row, 
«and other lands, which formerly belonged to Alexander Robertſy, 
« of Strowan, now deceaſed, became forfeited to the crown, by de. 
„ cree or ſentence of the parliament of Scotland in the year 1690, 
« and now belong to and remain.the property of his,. Majeſty, be i: 
further enacted, by the authority aforeſaid, That the ſaid barony 
* and lands be, aud are bereby, annexed to the imperial crown of thi; 
<« realm, and ſhall be and remain for ever unalienable from the ſame; 
« and the lawful debts thereon ſhall be paid in the ſame manner as is 
« provided concerning:the-lands and premiſſes before mentioned,” 

In the 26th of his Majeſty, another ſtatute paſſed, directing the lay- 
ful creditors on the ſaid eſtate of roman, before the 1ſt of December 
1753, to enter their claims in the Court of Seſſion, there to be tried 
in the manner preſcribed as to claims on other forfeited eſtates, by 
the veſting act of the 20th of his Majeſty, __ . 

James Robertſon accordingly entered his claim for the aforeſaid debt 
before the iſt December 175. | | 

Objeated for the crown, The debt is cut off by the negative preſcrip- 
tion, no legal document having been taken upon it from the date of 

the bond in 1683.—The ſummons 1711 could not interrupt the pre- 

ſcription; becauſe it was raiſed againſt $trowan only, who had not a 
perſona ſtandi, but was dead in law, his pardon never having been ex- 
pede, and the eſtate was ſtill in the crown. 

Anſwered for the claimant, The negative preſcription is founded in 
the preſumed dereliction of the creditor. An interruption of it is only 
neceſſary to ſhow-the animus of the creditor to proſecute his claim. 
Here the law does not ſo much conſider the real fituation of the par- 
ties, as the apparent ſtate they are underſtood to be in at the time. 
S$trowan was then univerſally believed to have been effectually reſtored 
againſt the forfeiture 1690; and it was ſo underſtood by the legiſla- 
ture itſelf, when the {ſecond attainder was paſſed againſt him in 17153 

and many other actions were in the Queen's time proſecuted by him, 
or carried on againſt him even in the Houſe of Peers. Suppoſing the 
defect of completing the pardon had been known or attended to at 
the time, and that it was liable to revocation, or might fall by the 
death of the granter; yet, while $:7owan enjoyed the benefit of it, 
and continued in poſſeſſion of his eſtate, it was not competent for him 
to object againſt being made liable in payment of the debt; and it has 
been found, that an attainted man is liable to perform, his contracts, 
and that diligence may iſſue againſt him for that purpoſe, 24th Dece"- 
ber 1725, Jacob Gomes Serra contra Robert late Earl of Carnwath. Nou, 
a proceſs againſt a party who might have been found liable in pa)- 
ment, is ſurely a ſufficient interruption of the negative e 
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Neplied, The debt purſued on is not contracted” by the attainted per- 
ſon, but by his father; ſo the deciſion quoted does not apply. 
The Lords were of opinion, that the proceſs 1712 was ſufficient to 
intertupt preſcription. ds ng 

bo 5 N Objefted for the crown, That the years of pre- 
ſcription were run from the 5th of January 1712, when the laſt ſtep 
of that proceſs. was taken, to the 5th of January 1752, which was be- 
fore Mr Robert/on's claim was entered, 


Me 4 
* 


Pleaded for the claimant, The only method competent for the credi- 
of the 26th of the King, was to attach the eſtate by real action or ad- 
judication, in purſuance of the act 1690. But as, by the act of the 
2 5th of the King, this eſtate was annexed unalienably to the crown while 
the term of forty years from the interruption 1712 was yet current, 
the claimant was thereby non valens agere, as the eſtate could not be 
| thereafter adjudged, and he could do nothing for recovery of his debt 
till the ſtatute of the 26th appointed the method of entering claims 
in this court, which he followed in due time. 8 

Anſwered for the crown, Imo, The act of the 25th of the King an- 
nexed this eſtate © in the ſame manner”” with the other forfeited eſtates 
therein mentioned, that 1s, only from the 25th December 1752, which 
was after the forty years were expired. —2do, Suppoſing the ſtatute to 
have immediately annexed this eſtate ; yet on the 5th of January 1752, 
when the forty years expired, the ſtatute did not exift ; it was only firſt 
moved upon the 17th February 1752, and got the royal aſſent on the 
laſt day of that ſeſſion, which was the 26th March 1752.—And, gti, 
Although the annexation had been made within the years of prefcrip- 
tion; yet the claimant was valens agere during the whole forty years, 
as he might ſtill have brought a declarator for having it found, that 
his debt was lawful, and ſubfiſting to ſuch an extent; and that in terms 
of the annexing act, he was entitled to recover payment of it. | 
Replied for the claimant, Im, The clauſe of the annexing act rela- 
tive to this eſtate annexes it to the crown de praſenti, without mention 
of any future day; and the reference to the caſe of the other eſtates on- 
ly concerns the payment of debts. 2do, The Britiſh ſtatutes do not 
bear dates, like the Scots acts; but it is an eſtabliſhed rule of the law 
of England, That every ſtatute is held to be paſſed on the firſt day of 


tute, from which it ſhould take effect, it muſt operate retro from the 
firſt day of the ſeſſion ; Lo. Coke, 4. Inſt. p. 25. 3 Brook's 4brids. tit. Re- 
lation,  34.—Now, this ſeſſion began on the 14th of November I751, 
which was near two months before the forty years expired. And al- 
though, in fact, the act was not paſſed till ſome time after; yet no man 
can loſe his right through preſcription, by neglecting to do what, by 
a ſuperyenient ſtatute, would have been rendered uſeleſs. And, 3tio 
The only effectual method for recovering payment preſcribed by the 
act 1690, was an adjudication, which confeſſedly could not be led after 
annexation, It is alſo, at beſt doubtful, if a declarator would have 
been competent after it: but at any rate, as neither payment nor ſe- 


ſo unprofitable an action. 1 NL, HS 
- The Lords found, That the preſcription objected to the debt 
( mg we 7 tilt e: Tuod en 209: M enn 
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tors of Strowan to recover payment of their debts, before the ſtatute 


the ſeſſion in which it is made; and if no time is expreſſed in the ſta- 


curity could have been got by it, the creditor was not bound to bring 
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216 ' DECISIONS OF THE N®Cxymn, 


© claimed on was ſufficiently interrupted ; and therefore ſuſtain. 


Add. Dar. Rae. J. Ferguſun. Alk. The Crown Lawyers. Reporter, Kain, 


Ne XVIII. ee e eee e e 
Hearing in preſence. © 
JOHN GRANT, _ '\ 
AGAINST ariſe. 
THOMAS FORBES. 
Sant for meſſenger liable for matvetſations done to thoſe againſt whon 


meſſenger is employed. —Liable for meſſenger in expences of proceſs, — 
Not free though commiſſion not recorded, Nor though Lion dead at 


time of malverſation. 


Lord Lion, in the following words: © I John Grant the younger of 


Fr Grant became cautioner for John Henderſon, a meſſenger to the 
* Rothmaiſe, by the tenor hereof, bind and oblige me, my heirs, 


< executors, and ſucceſſors, as cautioner and ſurety for Jobn Henderſon 
*in Giach, to the Honourable Alexander Brodie of Brodie, Eſq; Lion 


% King of Arms, that the faid John Henderſon, where he ſhall dwell 
« and remain, ſhall leally, truly, and honeftly uſe and exerce the 
“ office of a meſſenger, to all and ſundry our Sovereign Lord's lieges, 
« upon their reaſonable expences: And if he does in the contrary, 
6 what damages, ſkaith, or expences, any of them ſhall happen to 
& ſaſtain through the negligent, fraudful, and informal execution of 
the ſaid meſſenger in the ſaid office, we bind and oblige us, conjunct- 
ly and ſeverally, both cautioner and meſſenger, to pay the ſame to 
the party intereſted and wronged.” 90 5 
The commiſſion from the Lord Lion to Henderſon was clogged, as 
all commiſſions to meſſengers are, with the following clauſe: And! 
(i. e. the Lord Lion) ordain theſe preſents to be regiſtered in my 
“ court-books, within eight days next after the date hereof, otherwile 
< to be null.” But Henderſon's commiſſion was never regiſtered in 
theſe books. 4, E 5 
Further, the bail-bond was taken to the late Lord Lion alone, and 
not to his ſucceſſors in office, and Henderſon never renewed his com- 
miſſion with the preſent Lord Lion. 
Afterwards Henderſon was guilty, in concurrence with ſeveral others, 
of a very violent abduction, oppreſſion, and extortion againſt Thomas 
Bal} eee oy 
Forbes having purſued Henderfon and his accomplices for theſe cri- 


minal acts, made John Grant likewiſe defendent in the ſuit, not as an 


accomplice, but as cautioner for Herder/en the meſſenger. =» 
Jobn Grant's defence was, That W he, as ſurety, was bound to 
all perſons employing Henderſon, that Henderſon ſhould ſerve them faith- 
Fully ; yet he was not bound to thoſe againſt whom Hender/on 1 _ 
| | ployed, 


— * =_ — 
C W ˙ꝛ7⁰¹·iͥͥͥ ͥ ͥͥ0˙¹ͤ 
o Eat, & SY. « 7 w 4 


ls yea/t o make reparation to them fo r all the miſdeeds and outrages 
which Henderſon might commit againft them.—That there was a good 
JJ. ſake-vF the'employers, to wit, thar there 
were but few meſſengers, and if theſe refuſed the employment of any 
one, no other perſon could do the office; but that it was not the ge- 
nius of the Britiſh law, or of any law, to demand ſurety for a perſon 
that he ſhould not do miſchief, —Thar'the a 46. parl. 1587, which 
gave rife to the taking bail-bonds in Scotland from meſſengers, ordain- 


ed, That every perſon ſo admitted of new, (i. e. into the office of 
« meſſenger), fall find guid and reſponſible ſovertys for obſervation 
« of the injunctiones conteined in the end of this preſent act, to our 
« Sovereign Lord's uſe, with coſtes, ſkaithes, dammages, and intereſt 


of parties*greeved; be the falſehood, negligence, or informality of any 


« Officer: from which'it appeared; that the ſurety the law demand- 


ed was only to protect from the falſehood, negligence, or informality, of 
officers, all of which might create an injury to the employer, but could 
create none to the party againſt whom the employment was directed: 


That when the injunctions to meſſengers” referred to in this ſtatute 
are looked into, it appears there are none of them which reſpect abuſe 
or oppreſſion upon a perſon againſt whom diligence was to be execu- 
ted; they are entirely confined to certain regulations intended for 
enabling meſſengers, with the greater certainty, to do their duty to 


their employers.—That the 73d act of the ſame parliament enacts, 


« That none be retained; or hereafter remitted to that ſervice, but 
© he that with his utheris injunctiones All find ſoverty to be always 
“ furniſhed with a ſufficient ready horſe, quhairupon'to ſerve his High- 
« neſs and leidges; and that his ſoverty ſall be anſwerable for the 


« dammage and intereſt of his falſehood, flouth, and informal doing, in 


his Hieneſs ſervice,” or uther parties, gif any fall happen: from 
which it appears ſtill further, that the law required ſurety only for 
the damage occaſioned by the falſebood, flouth, i. e. negligence and in- 


formality of the meſſenger.— That in other ſtatutes, particularly the 


84th act of the ſame parliament, due and ſeparate proviſions are made 
for the ſecurity of thoſe againſt whom the meſſenger may commit 
abuſe or oppreſſion. ' By this act it is enacted, That officiares of 
armes committand falſed or oppreſſions of the leidges, in execution 
of their office, ſall be called therefor before the juſtice or his de- 
„ puty, or juſtice-aires, or particular diettes, and puniſhed to death 


in caſe they be found culpable. That the bail-bond goes exactly 
upon this plan, and follows the very words of the ſtatutes: it obliges 


the ſurety © to pay what damage, Cc. any of the lieges ſhall ſuſtain 
through the negligent, fraudful, and informal execution,” Sc.; and 
obliges the ſurety that the meſſenger ſhall exerce his office to the lieges 
upon their reaſonable expences 5 which laſt words ſhow, that the ſurety 


was found for the ſake of the employer, and not for the ſake of the 


perſon againſt whom the employment was directed; ſeeing, by the 
law of Scotland, the meſſenger was paid his expences by the perſon 
who employed, and not by the perſon againſt whom he was-employed. 

It was anſwered for Mr Forbes, That as meſſengers were inveſted 


with powers which no one durſt reſiſt, the law was doubly attentive 


to protect the ſubjects from the abuſe of thoſe powers ; and as greater 


. *ppreſions could be committed by meſſengers againſt thoſe whom they 
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1 DEGISIONS- OF {THE Ne cxvm. 
ere emplo ed to ſei Or e Ne, who bee them, 
F be the won 
4 alſchood, /lauth, and; in - = * uſt be as by, the: ſpirit of the 
JawW, Wich i intend, ded. 5 we the ſubject againſt Every malverſation; 
and dif. the two, ſtatutes of the year. 1587 were explained by the ſirig 
Taping of. their words, ſuch manner of interpretation would tend to 

9 100 away theſe, and many, more of gur old leech are 
worded Io as.to explain the intendment and ſpirit of them, but not 
enumerate every e caſes ling under them. That the act 212. 
1594, g were | the ſaids officiars, that. has Found not. ſufficient 
7 e fox due adminiſtration in their office, or where cautioners are 

15 EE Fs OT EPO ed en caution of new, .betyixt 
he 1ſt day o * Mau 275 i FANS: otherwiſe the not. finding 
1 je 10 ca oh 0 preſen 66s lared to be the cauſe of their de. 

5 5608, $0 6 e Wen immediately, publiſhed at the 

market-eroh ; ſheriffd 1 here the ſaid;officrars remains,” 
Ea to, Fe 8, Makes uſe of the general 


lere the act, 

words, n ft ie 7 0 Hf ration, hic ch ſhows, that the whole ſubjeds were 

robe: Protecte Y caution faund.——77S15.G eorge Mackenzie, in his 
Crim fals, de eee VS. „If an enger do any Wrong in 


4 ion of his office, he is liebe therefpr ad damuunm et inter- 
, a in Dar for that effect to the; Lion at his entry,” 
FER Us. his obſervation upon the 73d act, 158% he ſays, „ Meſſen- 
1 00 caption 10 the Lion at their admiſſion de. fideli adminifira- 
« tone. ; ' ſhowing. t hereby * opinion, that the obligation of the 
ſurety was, gene eral, FO Weich re not limited, as the de. 
Fender coptends, .. .. or ny ee 
"ns The Lords found 7; 4 the NE canjundly and ſe- 
* verally with 25 ner e in damages to Forbes, and like- 
"75 0h wiſe in 4 8. enge ae e dern A and 
en Gras eee 0 yd ow 


1 


e , , ⁊ d EIT Ted nr gs a, 


ue ing FT this >a, Fe Jobs Grant . with 
regard to hi n, made liable in the coſts of ſuit, which had been 
incurred in my ſuing: Hmnderſon, That ſuppoſing him, as ſurety, liable 
for ghe damage occaſioned by the meſſenger; yet he could not be 
| liable for the eee of proceſs 1 in aſcertaining that damage, unleſs 
it had TER exprelsly. proyided for in the obli ation; that no ſurety 
can be liable till the debt is liquidated againſt his principal, and the 
| only proof of that debt i is an extracted decree; that in that event he 
is indeed liable in the debt itſelf, for which he had bound himſelf; 


but not for the. ee of Ning chat debt, for which. he had not 
bound himſelf,” 90 gift 9939K9 1:5 1 

It was 4nſwered 4 Forbes, * That the, —_ of the ail bend exten 
to all damage, ſkaithy gr,expences, am af the tieges: ſbould ſuſtain: 
therefore, 3013: comprehend the expence incurred bon che Wag! in « 

certaining the damage he has 3 1 7 en ot is i060 1 
[5 The Lords adhered- T1850 a0199 vd jor bin bexole 

Dein di, 2tonirotiong.2zn 16d T- e M 10 wean 

10575 vit Wo ene Jabs Gran, 00, That bay lat 
Lion's. com a c Honder/an was granted under a ien 


he copapidion, -regiltered in thedion:coutt books within 
x 5 of the 2 of We een Henderſon had never fur 
ed, 
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filled, the — itſelf was Ladd; ; and rie John Grant, 


ger, was free, and no ſurety, when it appeared that cox was no 


meſſenger. | 9 ö 
A Aero for Psb That Whit Tas: twlllit ty there in night be in the 
commiſſion; yet Henderſon had acted as meſſenger, was reputed to be 
ſuch, and thereby the ſurety ſtood hound in the ſame manner as if 


derſon had acted under a proper aut : 

bu Ka been Dhiected, 2db, for 6th 6 12 in Inde b the ile" Lord 
Lion, to whom the bail-bond Aj af taken, was dead at the time 
of the oſſtnces ſaid to have been committed againſt Forbes ; and as the 
bail-bond was not taken to his ſucceſſors in office; John Grant, the 
cautioner in the bail-bond, was free: That the late Lord Lion was 
the; only creditor ini the! obligation, ad :he' obligation ceaſed with 
his death; 99omoltng , ehn193 3003-45317 U. W) HR OR A en: 

oAnſmered for Forbes, ds by the conception of the bdil· bond, dama- 
ges are made payable/to; the party intereſted and wronged; 40 every 


mage vas done whether thei Lord Lion, who took the er was 

dead or alive, when fuck wrong or damage Was committed. 11 

vo Tholordi-repoiind theſe ee 991. by i i ; J. b. 
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ARCHIBALD: DOUGLAS of Dock, | 


; ig 
171 4 L. 4 8 [1 105 al at 


"wing 2 pomp from bim, be "minor," ; an, not entered to any employ- 
Hue, Aug aloe; in Edinburgh, fürdined Archibald ate of 
Dornoct, for an account of WT l made all at one time 

to his eldeſt ſon, amounting to L. 36. 

The debt was contractet by Divnelts ſon, when eigbreeh years of 
age, without aliment or profeſſion, and not living with his father, on 
account of ſome differences betwixt them : ; the 2 was high, con- 
ſidering the eircumſtances of father and ſon; but for this the purſuer 

aſſigned, as tlig reaſon, that at the time of contracting it, the ſon? $ 
friends were ſolleiting a commiſſion in the Army for hit,” 
21,48 The Lords found * defender liable.“ I. b. 
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who was only ſurety on the fuppoſition that Henderſon was a meſſen- 


perſon muſtbenhderſtoo&to he a editor to whom the wrong or da- 


4 4 fatter liable to pay an account if Fo elne to bis 0 Me * | 
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ALEXANDER KENNEDY of KNOCKGRAY. 
An adjudication, without infeftment, is a good title of preſeription ns ts 


| T Homas Gordon of Ear/ton having right to the patronage of the pa. 
riſhes of Dalry and Carsfearn, with the teinds, parſonage and vic. 
rage, thereof, brought an action before the court in the year 1740, 
againſt the heritars of theſe pariſhes, for payment of their bygone 
teinds. Alexander Kennedy of Knockgray, one of the defenders, in/;/ed 
upon a title in his own perſon, to the teinds of his lands, viz. an ad- 
Judication of the lands of Knochgray, with the teinds and pertinents 
thereof, led at the inſtance of Fobn Mbiteford, againſt Alexander Gordon 
then of Knoct gray, in the year 1691. To this adjudication the defen. 
der had right by progreſs; and having brought a proof of forty years 
poſſeſſion of the teinds of theſe lands, he contended, That he had there. 
by acquired a right by the poſitive preſcription. MN 
Pleaded:for the: purſuer, 1, Neither the adjudication upon which 
the defender founds his right, nor the grounds upon which it proceeds 
are produced. The defender acknowledges, that he has loſt the adju- 
.dication, and refers to the records; but that is not ſufficient in a com- 
petition of heritable rights, in which a preference is to be ſuſtained to 
one of the parties. A title is as neceſſary as poſſeſſion, in order to eſta- 
bliſh a right by preſcription; and where the ſole title upon which pre- 
ſcription is pleaded is only a decreet of adjudication without infeftment, 
it is the more neceſſary to produce the grounds of debt upon which it 
proceeded. Such decreet of adjudication paſſes of courſe periculo pe- 
tentis, and could not be the foundation of an incumbrance upon any 
part of the lands, even after forty years poſſeſſion, without production 
of the grounds of debt; and therefore cannot be ſuſtained as a title of 
preſcription of the property of the teinds, without ſuch production. 
2do, Suppoſing the adjudication, and grounds thereof, were produced. 
it is no ſufficient title upon which the defender can juſtly plead the be- 
nefit of the poſitive preſcription, unleſs he can inſtruct a right to the 
teinds in the perſon of the debtor againſt whom the adjudication was 
led. A decreet of adjudication, neither clothed with infeftment, nor 
ſupported by an anterior title in the perſon of the debtor, is not ſuch 
an heritable title as can fall under the words or ſpirit of the ſtatute 
1617. It is truly a right of the adjudger's own creating; becauſe it 
proceeds upon the ſole aſſertion of his libel, that certain lands, teinds, 
or other ſubjects, belonged to his debtor.” The validity of this right 
muſt depend upon the right which was in the debtor to the ſubjects ad- 
_ judged, ſo long as the adjudger reſts upon hs decreet of adjudication: 
and if he omits to complete his adjudication by chartee and * 


dent. he cannot plead the benefit of the ſtatute of preſcription; be- 
—_— cannot warn an heritable title to the ſubjects adjudged, 
proceeding from any ſuperior or author, in terms of that ſtatute. 3249, 
againſt whom this adjudication was led, had any right whatſover to 
the teinds of his lands. This was ſo generally known in the 1691, 
when the eſtate was adjudged by various creditors, that none of them 
adjudged the teinds, excepting the ſaid Fobn Whiteford, who adjudges 
the lands, with the pertinents and teinds thereof which words have plain- 
ly been thrown in at random. And ſeveral circumſtances occur in 
this caſe, which tend clearly to ſhow, that Gordon of Knockgray, and the 

rſons afterwards deriving: right from him by progreſs, with whom 
the defender connects, did none of them imagine, that he had any right 
to theſe teinds. So that the defender's whole plea in this caſe reſts 
ſelely upon the flender foundation of his uncompleted adjudication, 
which, when looked into in the record, appears alſo to be full of many 
groſs blunders and contradictions in very material articles, which oc- 


as an heritable title of property ſufficient to found the poſitive preſcrip- 
tion. 5 4 | 
Anſwered for the defender: To the ir, The purſuer cannot ſhow 


itſelf ſhould be produced. Indeed it cannot now be recovered, as it was 


cord, and there can be no uſe for extracting it of new. And with re- 
card to the grounds of the adjudication, the production of, theſe is 
equally unneceſlary after forty years poſſeſſion has followed; and the 
adjudication has become an abſolute right of property, which cannot 
now be challenged upon any ground whatever. 

To the ſecond, If the adjudger could inſtruct a right to the teinds in 
the perſon of him againſt whom the adjudication was led, there would 
be no neceſſity for preſcription, nor could it make the right either bet- 
ter or worſe; the adjudication itſelf would, without the help of the 


want of right in the perſon againſt whom the adjudication is led, after 
forty years poſſeſſion, it ſuperſedes the neceſſity of any farther inquiry 
into the right of the author, which the law preſumes, e 
Juris et de jure. The ſtatute 1617, although it ſeems, by the ſtrict words, 
to require an infeftment in order to eſtabliſh a proper title of preſcrip- 
tion; yet it has always been more largely explained both by our law- 
vers, and the deciſions of the Court, and has been extended to rights 
not eſtabliſhed by infeftment ; Starr, tit. Preſeriptians, $23; Teinds 
may be conſtituted and tranſmitted, by infeftment, yet {till they are a 
perſonal ſubject of ſuch a nature as to paſs by a right merely perſonal. 
In general, the rule is, That where they have been once veſted by infeft- 
ment, an infeftment will likewiſe be neceſſary to denude the former 
proprietor; but where the right of the teinds has not been eſtabliſhed 
by infeftment, ſuch teinds can be tranſmitted without infeftment, and 
completely carried by a perſonal right: and, in the preſent caſe, there 
is real eyidence, that the teinds in queſtion never were eſtabliſhed by 
any infeftment. An adjudication, it led againſt a perſon having a full 
WM 3K right 


There is not the leaſt colour for ſuppoſing that Gordon of Knockgray, 


caſion a total uncertainty as to the extent of the ſum truly due: and 
therefore, upon this laſt ſeparate ground, it ought not to be ſuſtained 


the ſmalleſt intereſt he has to demand that the decreet of adjudication 


loſt by an accident in the year 1739. The purſuer has ſeen it in the re- 


politive preſcription, tranſmit the right from the debtor to the adjud- 
ger: and as the only uſe of the poſitive preſcription js, to ſupply the 
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hoſpital or convent of Red Friars at St German's in Eaft Lothian. 


222  DECISTONS:OF.-THE MWNoexy; 
right to the teinds, immediately, without any infeftment, transfer, th 
Full right to the adjudger, ſubje& only to the legal reverſion :: and i 
the other hand, an adjudication, when clothed with forty years poſſel. 
ſion, will give a complete right to the adjudger by the poſitive pre. 
ſcription, even although the adjudication was led againſt a perſon ha. 
ving no earthly right-to the teinds. e hy 
To the third, After the adjudication is ſecured, by the poſitive pre. 
ſcription of forty years, it becomes an abſolute right of property; nor 
is the adjudger now obliged to anſwer to any objections ariſing eithe; i 
From defect of right in the debtor, or informalities in the diligence, l 
is ſufficient for him to ſay, That the teinds were adjudged to him, and 
that he has poſſeſſed the ſame without interruption for the ſpace of 
forty years. Beſides, the blunders and contradictions imputed by the 
purſuer to this adjudication, appear to be of no moment when exami. 
ned, ſuppoſing it were now competent to inſiſt upon them. 
The Lords found, That the defender had acquired a ſufficient right 
* to the teinds of his lands by the poſitive preſcription.” 6. . 


Add. Millr. Alt. Macqueen, Clerk, Kirkpatrick. \ 


Ne CXXI. | f > | | Sig] T2th July 1758, 
The KING's COLLEGE of ABEDEEN,' 
AGAINST 


. a Tg os, 
ALEXANDER LORD FALCONER of HALKERTON, 
and Others. N N | 


Heritors are not bound to tranſport their valued teind- victual to a martt- 
town, W e dg = 


IME parſonage and vicarage of the pariſh of Aberbuthnot, now Ma. 
rykirk, in the county of Kincardine, belonged anciently to the 


In 1494, Thomas Pyot, maſter of that hoſpital, diſponed the teinds 
of the ſaid pariſh to William Biſhop of Aberdeen, founder of the King's 
College, by whom the ſame were annexed to the college. This right 
was in 14979 confirmed by act of Parliament. 1 N. | 

From the time of that annexation, the college poſſeſſed the teinds of 
the ſaid pariſh ; but it not being found convenient to draw the ihc. 
pora, tacks of the teinds were from time to time granted by the college 
to the reſpective heritors within the pariſh. e 

In 1756, che college raiſed a proceſs for valuation of the teinds of 
this pariſh, in common form, againſt the whole heritors. Upon ad | 
viſing the proof of the rental, which conſiſted chiefly of the depoli 
tions of the tenants, the Lords Commiſſioners pronounced decreet, 
« finding and declaring the juſt worth and conſtant yearly avail of 
<« the teinds, parſonage and vicarage, of the reſpective defenders theit 
« lands libeHled, to be now, and in all time coming, the quantities of 
= -yactual, and ſums of money (therein) particularly ſpecified.” — 


July 1758. COURT OF | SESS ION. 223 
Alter estracting this decreet, the college inf/ed, That the heritors 
Fere bound to make their tenants tranſport the victual-teind thereby 
payable to any place, in the option of the titulars, at as great a di- 
| Nance as the tenants were bound, either by tack or cuſtom, to tranſ- 
ort their victual-rent payable to the heritors. Of this demand 
Lord Halkerton, and other heritors, complained by ſuſpenſion to the 
Conrt or Semon,” Then ore nh e 
Pleaded for the college, Imo, As the tenants are bound to carry 
their whole victual-rent, teind included, to the next market- town, the 
heritors can have no intereſt to oppoſe the tenants carrying that part 
of the rent which belongs to the college, to the fame market-town, 
alongſt with their own. The refuſing ſach carriage 1s calculated to 
oblige the college to convert the teind-bolls below the market-price, 
as it has neither horſes nor ſervants for collecting and tranſporting 
the victual from the ſeveral farms to the market. 
2 do, The 17th act of King Charles I. declares, That the juſt rate of 
teinds; when valued, ſhall be the fifth part of the conſtant rent which 
the lands pay in ſtock and teind. A titular is therefore intitled to 
a fifth of the rent in as ample and beneficial a manner as the heritor 
is intitled to the remaining four parts. If the tenant is only bound 
to deliver his. victual-rent at his own barn, the titular cannot demand 
delivery at any other place ; but if the maſter, inſtead of exacting the 
full number of bolls which the farm might yield, payable on the 
ground, ſhall take a leſſer number of bolls, and, in confideration there- 
of, oblige his tenants to carry their victual to a diſtant market, where 
he will receive a greater price for his vital than upon the ground, 
the titular will not receive his fifth part of the rent, unleſs it is deli- 
vered to him at the ſame place where the total rent was deliverable 
to the maſter at the time of valuation. e 0 
310, Had the victual-teind been converted into money in the pro- 
ceſs of valuation, the converſion would have been regulated by the 
rice which the victual would give at the place where it was deliver- 
able to the heritor, and not the price it would give on the ground of 
the lands, or at the heritor's dwelling. Thus the titular would have 
had the full fifth of the rent in that caſe; and where there is no con- 
verſion, the carriage of the victual, which is a modus of the rent, can- 
not be ſeparated from it, without diminiſhing the compoſition given 
by law to the titular for the teinds. And. | 
4, After valuation, the titular has right to the full fifth of the 
rent, and can levy it from the tenants, if the maſter does not pay it; 
and conſequently he can exact it from them in the ſame way that it 
is payable'to the maſter; nor can he be in a worſe caſe when the ma- 
{ter himſelf makes payment of the yalued teind. 
- Anſwered for the heritors, Imo, Teinds were originally allotted for 
the maintenance of thoſe who diſcharged the miniſterial funRions in 
that tract of ground where the ſubject of the teind was produced. — 
In proceſs of time teinds were allotted for the ſupport of clergy reſiding 
at a diſtance, and even of ſuch uſeleſs members of ſociety as the Red 
Friars of $t Germain's, whoſe religious duty it was to entertain all va- 
grants who went on an idle errand to the H oly Land. ' When payment 
of teind ſo far deviated from the original inſtitution, 'it happened of 
COU le, that the teinds were not of equal value as when deſtined to the 
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22h "DECISIONS OF THE N*exx1, 


ſupport of the clergy reſiding on the lands where the teinds are drawn. 
It is a certain maxim, That the change of the creditor alters not the 
nature or extent of the debt: the expence of tranſporting teind- victual 
is therefore a burden which neceſſarily falls on him who has right to 
teinds in a way contrary to their primary inſtitution, Nor can the 
heritors of Maryhir# be bound to more ſevere preſtations in favour of 
the college of Aberdeen, than they could be in favour of the Red Friars 
or original titulars, did they ſtill ſubfiſt. 


2do, By the act 1633, teinds belonging to univerſities may be valued, 
but cannot be purchaſed, which is a loſs to the heritors. They mug 
for ever remain liable in a fifth of the conſtant rent, as at the time of 
valuation. But as before valuation, the titular who draws the 39% 
corpora of the teind, muſt draw the ſame upon the ground which pro- 
duces it, and muſt be at the expence of carrying it off, without being 
even permitted to ſtack it upon the ground; ſo there is no reaſon why 
a different rule ſhould obtain after valuation, further than that the he- 
ritor being thereby allowed to carry the whole crop to his barn-yard 
or granary, the proportion declared to be teind muſt afterwards be 
deliverable at that place to which he is intituled to carry it for his 
own conveniency. Were the valuation made from the drawn teind, 
there could be no pretence for this demand; and where it is made on 
a proof of the ſtock and teind, there is no reaſon for ſubjecting 
the heritor to a burden before unknown.  _ {+ | 
3tio, It is a miſtake to conſider the carriage in queſtion as part of 
the rent.—Tenants in Scotland do not put a value upon ſuch ſervices, 
nor. could more. rent be expected were they diſcharged, although it 
might be otherwiſe beneficial for the maſter to relieve the tenants of 
ſuch a burden. —Services not converted are never taken in computo, in 
valuations of teinds, nor in judicial ſales.— An obligation to perform 
a carriage of this kind is not conſtant, but is often diſpenſed with 
when the heritor has occaſion. to uſe his victual at home; and it is 
therefore yielded by the tenant in favour to the maſter, and not as an 
increaſe of rent.—Such carriage ſtands on the ſame footing with all 
other perſonal ſervices not converted; and is not a modus of the rent, 
but is eaſily ſeparable from it, were it a teindable ſubjeR, as it clearly 
ii ⁵̃ ᷑jäöw “ dd Pug at loving al 
4, The act 17. 1633, ordains, The prices of vidual, and other 
bodies of goods whereof the teind conſiſts, to be redacted into mo- 
* ney, according to the worth and price of victual and goods in /ucb 
« part of the country.” And the act 19. 1633, appoints the commiſ- 
ſioners © to ſet down the prices of ſaleable teinds, according to the 
« worth thereof in each part of the country where the ſame grow and 
“ are bred.“ This ſhows, that the value on the ground is the rule; 
nor is any mention made in the ſtatutes of the value at any marte- 
zus. , boi ot 
Sto, Whatever might be ſaid in behalf of this new claim before va- 
luat ion, it is now forecloſed hy the decrects of valuation, which cannot 
be altered by this court. Theſe decreets do not aſcertain in general 
the fifth of the rent to be paid; but declare oertain quantities of victual 
to be payable as the avail of the teind. The titular has therefore no- 
thing to demand from the heriter but the preciſe quanties modified 
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in lieu of the teind ʒ and as no place of delivery is aſcertained by thc 


decreets, 
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leercete, me Comb wle of law muſt take place; that hag muſt 
be taken at the dõmicil of the debtor, or at his granary, upon the 

Finds where his corns are laid up. When the heritors offer this, they 
offer ſufficient implement of the decfeets againſt them. Nor is there a 
ſingle inſtance Where, in any valuation, heritors' were decerned to 
tranſport victual ro/market-rowns' for the benefit of rhe titular. . 

Replied for the college, It is only the buſineſs of the commiſſion to 
| aſcertain by proof what the conſtant or ſtanding rents of the lands is 
ut the time of the valuatibu. When that is proved, the fifth part there- 
of is declared by law ro bè the teind in all time coming. The aſcer- 
tainment of that fifth can be nothing but the operation of figures; and 
it can make no differenee upon the nature of the titular's right, whe- 


ther the amount of it is expreſſed in the decreet of valuation or not. 
The valued teind muſt therefore ſtill be conſidered as the fifth of the 


rent, and ought” oe be delivered in the ſame manner with the other 
four-fifths Dayable to the heritor; and it has been the cuſtom for heri- 
tors to deliver it- n, both to colleges and miniſters, though not 
ſpecially -decerned ſo to do. 
award txecution on decreets of valuation; ſo where there is no place 
of delivery ſpecified in the decreet, it muſt be inherent in the 3 
tion committed to the ſeſſion to determine the place of delivery; and 
in doing fo, the common rule as to the locus ſolutionts muſt Sire wy 
900 other conſiderations applicable to this particular caſ. 
The Lords found, That the ſuſpenders were 1 to tranſ 
1 © port their teind. victual to a en tC? - BF 0 ln. . K. 
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N 1687, Jahn Napier. of 1 3 A, ſettlel t of his e Ate, 
15 in favour af himſelf, and a certain ſeries of dein jo. the for m of 
a ſtrict entail, with the uſual prohibitive 118 irritant clauſeg; Hut Un- 
der an exgeption, that the heirs fentai | might gr 
San e Ce ladies, not exceed ing a third of 192 2 ar ag 21 
ded ree ee fo unaffected for the time we former ee or real 
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As it belongs to the Court of Seſſion to 
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25 _ DECISIONS. OF TAE Ne cxxn. 
Napier; and was ſerved heir in r l of tailzie. and proviſion to t 
all Jobn Napier the tailzier, whereby he had right to the 5 
procuratory in the bond of tailzie.— He thereupon reſigned the eſtate 
in 1694, and obtained a charter from the ſuperior, upon which he 
was infeft. In both the charter and ſeifin, the whole Prohibitory 
irritant, and reſolutive clauſes were inſerted ; but the tailzic nere 
was recorded in terms of the act 16866. | 

The ſaid George Napier had a ſon, who married Lady Fean Bruce, and 
in the marriage -· contract the father provided hertoa liferent out of the 
eſtate; but the ſon died in his father's lifetime without leaving iſe, 
George Napier taking advantage of the; non-regiſtration of the 
tailzie, ſold off the greater part of the eſtate ; and Lady Jean Bruce 
having conſented to the ſale, and to a reſtriction of her proviſion, her 
1iferent was thereby reduced to about L. 50 per aunum. The reſidue of 
the eſtate was alſo adjudged for conſiderable debts.— Having become 
a widower, he entered into a ſecond marriage with Anne Dewar, who 
brought him no portion; and in 1737, when he had no profped of ha. 
ving children by her, he entered into a e marriage - contrad, 
whereby he diſponed to his wife, in caſe of her ſurviving him, the 
total liferent of the eſtate of Kitmabew, with the manſion-houſe, gar- 
dens, and inc loſures, and the whole woods growing on the eſtate, with 
power to cut and diſpoſe of the ſame.—By-the ſame deed, he ſettled 
upon her his whole perſonal eſtate z and, of the ſame date, granted her 
an heritable bond for L. 500 Sterling, under condition, that it ſhould 
ſubſiſt only to the, extent of his funeral charges, and other privileged 
and perſonal debts owing by him at his death, to be paid by her. Up- 
on this contract and bond, infeftment was taken of the ſame date. 
Kilmabe te died in the year 1744 without iſſue, whereby the ſucceſ- 
ſion to the reſidue of the tailzied eſtate opened to can Smith, his 
grand-niece. Anne Dewar the relic intromitted with his whole move- 
ables, and entered to poſſeſſion of the eſtate, in virtue of her liferent 
proviſion. —She. paid Lady Jean Bruce's jointure out of it till the 

1754, when that lady died; and the total free rent was about L. 102 

Sterling per annum, excluſive of the woods, — © 
Fiean Smith afterwards granted a truſt-bond to Captain Noble, upon 
which he obtained an adjudication of the eſtate againſt her, as charged 
to enter heir of tailzie and proviſion to Kilmabeww. Upon this title, he 
inſiſted in a proceſs againſt Anne Dewar, for reducing her liferent- 
proviſion, and the faid heritable bond, upon the act 1621, as being 

Fratuitous alienations made in defraud of the faid Jean Smith, a jult 

and lawful creditor upon the eſtate, as next heir of entail. 

_ Ohjefted for the defender, 10, The letters of ſpecial charge upon 
which the purſuer's adjudication proceeded, were not fideſcribed, as 1s 
expreſsly directed by act of ſederunt 8th July 1691.—2do, Jean Smit)'s 

grafting a bond to Captain Mole for his adjudging the eftate, is di- 
realy contrary to the prohibitions upon which this action is founded; 

"und 95 the decreet of adjudication he is ordained to be infeft in the 

lands, Withont apy mention of the limitations or irritancies of the 

_railzie, although by the act 1685, theſe ſhould be repeated in ever) 

conveyance of the efate.” MEI | FEI XIFIJONE 110 D OFT Sd 4 + | 

Anſwered for 3 1mo, The act of ſederunt does not declare 
the omiſſion of hdefeffbing to be a nullity of the diligence; nor vi 
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the objeclion ſlated, as it otight to have been, before taking 2 day 
to ſatisfy the production. ade, The declared purpele of the truſt- ad. 
judication is only to found this tentative proceſs; nad it is qus fertii 
for the defender to object ta the purſuer's title on a. ground which 
could only be competent to an after heir of tailzie. % d 
Further pleaded for the purſuer, Kilmabew's only title to the eſtate 
was in quality of an heir of tailzie; and although the tailzie was 
not recorded; yet the prohibitions and irritancies contained in his 
own right, muſt be effectual againſt himſelf and his gratuitous diſ- 
nees. Marriage is an onerous cauſe for a rational roviſion to a 
wife; but info far as the proviſion made exceeds the obligation on 
the huſband, it is gratuitous, and reducible, as in fraudem creditorts. 
A total liferent of a man's eſtate is certainly an irrational and extra- 
vagant proviſion for a wife, eſpecially one who brought nothing with 
her. Here ſhe cannot be preſumed to have been ignorant of the en- 
tail, as ſhe had been married ten years before the contract. —The 


law points out a terce of the huſband's eſtate as a reaſonable provi- 
ſion, and this entail limited the liferents to be granted to wives to a 


third of the free rent; which therefore ought to be the rule. 8 
Anſtbere for the defender, The rationality of a wife's proviſion 
muſt depend on circumſtances. When a man's eſtate 1s reduced to 
a narrow compaſs, the whole will not be ſo ſuitable, as a third might 
have formerly been. That was the caſe here. The whole is not 
too liberal an allowance for the widow of a gentleman of family and 
rank. Beſides, at the time of granting this proviſion, and for many 
years thereafter, the eſtate was burdened with another liferent, ex- 
ceeding the half of the free rent, and the annualrents of the other 
debts exceeded the whole rent of the eſtate; ſo that ſhe now owes. 
her poſſeſſion to the tolerance of the creditors, . The. court has, in 
many caſes, ſuſtained proviſions to a wife beyond the extent of a terce, 
though made by 4 huſband oberatas, and that although ſhe brought no 
portion with her, Diction. vol. 1, p. 70, 71. Regard is to be had to 


the rank of the huſband : and if theſe proviſions have been ſuſtained 


in queſtions with onerous creditors, multo magis mult ſuch liferent be 
ſuſtained againſt an heir claiming. under an unregiſtered entail. The 
words of the entail cannot determine the extent of the liferent ; be- 
cauſe it was not recorded, ſo not good againſt the wife, in ſo far as 
ſhe is an onerous creditor for her proviſion; and were it to be follow- 
ed, ſhe would get nothing, as there is truly no free rent, 
Replied, That ſuppoſing all the debts were preferable to this life- 
rent-proviſion, and that the intereſt exceeded the rent; yet the heir 
of entail, as creditor au the reverſion of the eſtate, has a good title 
to reduce-a.gratuitous: ſettlement, whereby the defender pockets up 
the rents which ought to be applied for the payment of the annualrents. 
The Lords fuſtained-the purſuer's title; and found, That the 


* 


_ © liferent is to be reſtricted; and in order thereto, remitted to 
Ithe Lard Ordinary to inquire into the circumſtances of the 
. eſtate at the time of the marriage · ſettlement in Ober 1737. 
e . Toh Bra orotaradts hs 
By a ſubſequent interlocutor, 2d March 1 he Lords 
found, Tha the difeder's ferent is 2 to be relle 18 third 
of the free rent of the eſtate, conform to the entail; but before re- 
n e, e 
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3 Mint and notice ſent by chat night's poſt of the diſſionour. An ac. 


a5 th April, the laft of the three days of rer : and therefore ad 
93555 negotiated, BA 2 9 Nan 


from the laſt words of tlie bill; and the only evidence produced by 


; ir is offered to be proved, that Butter and Cramfurd had ſtopped paj. 
ment on Monday the 25th of April,; and tliat no bills p 1 again 


them either on the Monday or Taeſday were recovered. 


night to Scbrland, and advice was given of the /difhonour by tht 


Thurſday's poſt, Maxwell was therefore-acquainred, that payment had 
been refuſed, as ſoon as if the proteſt had been taken on Wedne/do); 


e The Lords refuſed e upon this büll, and fund expenes 


41 Une,” WO cn M9 WTO ne, SENS Off 0 71094 996 „ We J. 
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v irjcting the nid Ilferene to wiy; prociſe ertenti ordained a ſcheme 


to be given in, ſbe wing the amount of the free tent of the eſtate, 
after deducing the e of) the debts n n ſame at 
te the expiration of Lady Jean Bruce's liferent. “ 

By that ſeheme, the ree rent amounted 180) Ny 42; at: 5 Sterln 


Aud, : 17 . N T5" \ yy 
By interlocutor of the 1 ich Jul 1759 | vil, 
"4 L204 The Lords W e The, defender' 5 liferent, to 600 . Sec ; 
* yearly.” Of) a Sens 1115 Pi d. l. 


5 101 e,, 21 53% 5$15 Tx; 
A. Dov. Ra, Tho. „a., 3 Al. Thy Campbell 7 coed : [7 eos Proftongrang. 
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No CXXIN. wo „ e eds © 1ach 5 1758, 
| ilk ToD, Wen 


ene Ee e 50 AGAINST! a fares . 
rp? 3 Ain. * FT 2 
51 \ PATRICK. MAX WEL .merchant in Dundee, 
TE 10 1 f 


1 b refuſed on a a bill prorated on 4h ay e the laf ** of grace 
th bough 10 damage could be JAR to _ by Hic, the ne 


i 71 1 ils vwotts 


« Md 


JPon 99854 sth March 245697 Maxwell drew: a bill, vin Butter and 
7 Crazfurd at London for L. 50, payable 24th April 1757, direct. 
ing the money ro be placed to his account. This bill was indorſed 
60 William Tod, and duly accepted. Sole 5111 bb 
The bill was proteſted on Thurſday the 28th: April 17557 ior not-pay- 


ien rect ourſe was aft Lexware brought againſt Maxell. 
Pleaded in defence, The bill ought to have been proteſted. on the 


4 410 1; 


Anſwered 1, Maxwell cannot object to thenegotiation os: the bill, 
without proving, that Butter and Crawfurd' were his debtors at the 
time the bill was preſented, the contrary-of which was preſumable 


Maxwell, is an account dated: four months before, by wich a balance 


18 due to him of LI 100: 16: l 
24% Mar well ſuffered no damage by the delay of Ab rote: for 


34, As Wedneſday the 27755 [the laſt day of grace, was nota "ow 


nd therefore could not pretend, that any e >| had been occafiotr 
ed by the want of due negotiation, © 1091p 9!) g vil 


ii Ad. Jobzſtone. Alt. Macinty. 


NM. J. 
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N. B. In this caſe it was admitted, that bills drawn from Scotland 
upon London, have not the privilege of four days of grace; and that 
_ decifion'obſerved by Mr Falconer, 29th January 1751, Crookſhanks 

inſt Mitchell, is wrong WAITE, the Cape aa there recited ha- 
ring b _—_ roo 25 8 e 5 | 


E* 


} ; PLE | 
a » ++ 
* 2 * f + 1 2 Fl - : 
n 14 24 3 . \ } {3 'Y 
; 7 P * * % 4 4 * 1 F T #f : 1 i 
is « . 4 - 7 I 


; FILES! 115 10 
Ne CXXIV. 


Wks _— July 1758. 


AGAINST, ; 


HAMILTON of PENCAITLAND. 


n e 5it} 


Ils Sin/en had been ordained . of Re 1 5 the 
late correction of the calendar. He died on the 2oth May 1756. 
Peter Simſon, his ſon and executor, claimed, in terms of the act 13. 
1672, one half of that year's ſtipend, on account of his father's in- 
cumbency, and another half as the ann, in reſpect his father had ſur- 
vived Whitſunday new ityle. 

Mr Hamilton of {363-48} patron. .of the pariſh, lated the half- 
year's ſtipend due at Michaelmas 1756, as vacant ſtipend, in reſpect 
Matthew Simſon had not ſurvived Whitſunday old ſtyle. 

The queſt ion was, Whether the determination of a miniſter's ſti- 


is to be regulated by the new or the old ſtyle? 


Home, 25th June 1757, found, that the old ſtyle was the rule. Vide 
the arguments on both ſides in that caſe, N* 30. of this collection. 
But now, on the contrary, 

77 The Lords preferred the executor of Matthew Sinſen. J. D. 


Aa. 7. N Advocatur. Alt. Hamilton Gordon, Lockhart. 


r * R 482 R * FEA : *Y 182 
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N XX v. . 18th July 2758. 
' GILBERT * JACKSON, and others, 
AGAINST. 


| JANES HALIDAY, and others. 


6 Cunha, berween adjudgers _ arreflers. 


o the 3 November. 1750, William Ferguſon diſponed nis lands of 
Cairoch to Duke and e re ID Dn bound to redeem 
3 F 072-409] theſe 


Determination * a mini ae, s pens,» whether regulated by the old er ne 


bend, who had been ſettled previous to the correction of the calendar, 


The Lords had in a former caſe, Ander/on contra executors of George 
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theſe. lands from Mr Heron, to whom they had been diſponed under 
reverſion, and to grant backbond to Ferguſon, declaring the lands re. 
deemable between and Martiumat 1751, upon payment of debts due 
to them, and of the redemption- money they were to pay to Heron; 
under condition, That if Ferguſon ſhould not redeem at Martinma; 
* 1751, they ſhould be at liberty to ſell. the lands by public roup 
* and take the ſecurity of the price payable to themſelves, and to be 
only liable to Ferguſon for any balance, after payment of their debts 
* af | expences.”” y | „„ 0 4. 3 
On the 24th Fely 1752, Grienſon, a creditor of Cairoch's, obtained an 
adjudication againſt him of all right of reverfion competent to him. 
Haliday and others executed ſummonſes, and obtained decreets of 
adjudication within year and day of Grierſon's: but between the exe- 
cution of their ſummons, and the obtaining their decreet, Duke and 
Brown, on the 17th of May 1753, ſold the lands by roup to Agnew ; 
who granted bond to Duke and Brom imm. 
Faclſon and others uſed arreſtment in the hands of Dule and Brown, 
after Martinmas 1751, but before the ſale to Agnew ; and after the 
Hale, they arreſted alſo in the hands of Agnew. = 
Certain other creditors arreſted in the hands of Duke and Brown 
a C TTP ; 
- 0brefted by the arreſters againſt Grier/on's adjudication, That as the 
term limited for redemption was elapſed hefore his adjndication was 
obtained, Ferguſon's right, being then only a' perſonal claim for the 
balance of the value, could not be carried by. adjudication. We? 
An ſtwered, The ſale to Duke and Brown was pactum legis commyorie ; 
and therefore Ferguſon had a right of redemption after Martinmas 
1751, till the lands were ſold, which was properly carried by Grier- 
ſon's adjudication; and by the nature of the tranſaction, Duke and 
Brown did not become proprietors after Martinmas 1751, though at 
that term their right to ſell the lands commenced. 
Ohjected to the adjudications led by Haliday and others, That after 
the ſale to Agnew, Ferguſon had no right to redeem the lands. His 
claim was only for a balance of the price; a moveable ſubject, not 
att agndiceana. 7 oo EO I TT 
Anſiwered, Theſe adjudgers had executed their ſummonſes before the 
ſale to Agnew, after which no voluntary deed could have the effect to 
diſappoint them, though, no doubt, the fale was notwithſtanding 
competent in conſequence of the prior powers. 2dly, As their decreets 
were within year and day of Grierſon's, the validity of his adjudica- 
tion muſt ſupport them; agreeable to a deciſion in the ranking of NM. 
therwood, 29th January 1748, Irving contra Sir William. Maxwell of 
Springkell, where one creditor adjudged before a judicial fale by an 
apparent heir, and another after the ſale, but within year and day of 
the firſt, and both adjudications were ranked equally. The deciſion 
in the ranking of Bonjedward was alſo referred to, gth June 17555 
and the common practice of leading adjudications againſt an eſtate 
after a judicial ſale, in order to convey them to the purchaſer. _ 
Objected to the arreſtments in the hands of Dul- and Brown before 
the ſale, That Fergu/on's right was at that time not a moveable claim, 
but a right of reverſion not arreftable.. eee. R 
. Anſwered, From the elapſe of the term for redemption; Ferguſon 
claim was only for the balance of the yalue. any No 


arne een ordne 231 


Brown after tbe Hale, but again} the arreſtments in che hands of 


An... 
JJC. ͤ OEbtor to, Lorpuſens put to Puke al 
Brown; and though Hergu/en might have been intitled to inſiſt in a de- 


en £9217 


Agnew was not debtor to Ferguſon, but to Duke and 


4 5 


t the ſurplus, price belonged to him in pre- 


Flarator againſt. Agne an, 
In arreſtment: nor coul 


ould. arreſtment be competent in the hands of diſ- 
tinct perſogs to attach the ſame, ſubject. 8 


* ku 


Anſwered, That by the accuſtomed ſtyle of arreſtments, all move- 

able ſubjects are attached: not only due directly to the Frincipgl debtor, 
# pur « to any other perion or Fee his uſe and bebog, by bond, 
” « billy! e. And there can be no diſpute, that Agneꝛo owed the ſur- 


5 P Price. a, this caſe to Nuke and: Brown, for the uſe and behoof of 
e . '# | 


| 14841 in QUILL n 
be Lords foupd, That the adjudications were the only proper di- 
2 %% ligenge to carry Proc 's intereſt in the lands, and the price 


- - 
- 


L thereof; reſerying the conſideration of the competency of the 


292 1 s 


. _ « arreſtment,in the hands of Nathaniel Duke and Patrick Brown, 
and thoſe. in the hands of David Agnew the purchaſer,” w. I. 
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Lands found afirifted, notwithſtanding a clauſe cum molendinis et mul- 
_'turis in the Tenendas of a vaſſjal*s charter. ine ia 
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I the year 1707, Mr Campbell of Aucblyne got a wadſet- right, from the 
1 Earl of Breadalbane, of the mill'of Auchlyae, and mill-lands thereof, 
ſucken, multures, Sc.; and, amongft others, of the multures, ſequels, 
Sc. of the lands of Ever, Aucbeſen, Craigebur, and Bovain, belonging 
in property to Macnab. Upon this title, Aucblyne having brought an 
action of abſtracted multures againſt the tenants of theſe ſeveral lands 
belonging to Macnab, compearance was made for him in the proceſs; 
which was conjoined with a declarator of immunity from the aſtric- 
tionaggeg Ä y VPP 
Fleaded for Macnab, That Alexander Macnab, his grandfather, ha- 
ving, in the year 1662, obtained from the predeceſſor of the Earl of 
Breadalbune, a charter of the above-mentioned lands, to himſelf, and 
the heirs therein mentioned, containing, in the Tenendas thereof, the 
words cum molendinis, aulturis, ot torum ſiguelis; und his father Robert 
Macnab having, in the year 1714; obtained from the Earl of Breadal- 
bane a precept of Clare conflat, containing a clault of Novodamns, for in- 
fefting him in the ſaid lande, as heir to his father, cum molendinis, mul- 
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No objection was made to the arreſtments in the hands of Dube and 
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ference: to his truſtees, 175 this was not ſo direct a claim, as to found 
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that the renants of the above- mentioned lands, for upwards of forty 


 Newbaith againſt Lady Whitekirt; and in two late caſes, decided in the 


to the mill of Aden: That this conſtant poſſeſſion ſhows the meaning 


any aſtriction; and this opinion or attention is evidently and expli- 
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turis, et corum ſequelis'; it was evident therefrom, that theſe lands were 
free from aſtriction to any mill belonging to the family of Breadalbar; 
at both. theſe periods. That although it was true, that the tenants in 
theſe lands had been in uſe to go to the mill of Auebiyne, and pay in. 
fucken multure for their corns grinded there, and to perform {ervice; 
to the mill; yet no aſtriction was thereby acquired; As the years of 
preſcription were not run, in regard it was inter tupted by abſtractions 
which were admitted to have been made in the year 1746; neither 
was the wadſet- right in 1707 a title of preſcription,” nor were the 
years of preſeriptiou run upon it. 


444 


SS . , 13 waz vx 1 1418 F\ 4 4 „ FT» ki £4 | ; 
Anſwered, That it appeared from the proof which had been adduced, 


pl - 


years from the time of leading the proof, Vhich was in the year 1750, 
had been in the conſtant uſage of carrying their corns to the mill of 
Auchlyne, and of paying a high inſucken multure, and performing ſer. 
vices to that mill; and even when they removed without the fucken, 
of carrying their lat crop to be grinded ar this will. for payment of 
Full multure, or otherwiſe of compounding with the miller for the mul- 
ture of the corns they ſo carried off; ſuch conſtant poſſeſſion was ſuffi- 
cient to ſhow an aſtriction, eſpectally as this mill was the mill of a ba- 
rony: That much, flenderer poſſeſſion has been ſuſtained by the court 
to infer an aſtriction; particularly in a' deciſion quoted by Lord 
Stair, in his Inſtitutes, title, Servitude real, & 24. January 1672, Lord 


year 57403 the one, Brown againſt Fletcher of Ballinſboe, and the other, 
Ferguſon againſt Thomſon, as to the aſtriction of the lands of Acblidonnel 


of parties to have been, that the lands were to continue aſtricted, not- 
withſtanding the clauſes cum molendinis et multuris in the Tenendas of 
the above: mentioned charters granted to Macnab ; and that the rather, 
becauſe it a ppears from the old racks of this mill, that the rent thereof 
continued the ſame after the charter 1662 that it was before; and 
that it could by no means be ſuppoſed, that the Earl of Braedalbane, by 
granting.the precept of Clare conflat above-mentioned, in the year 1714, 
intended to diſcharge an aſtrict ion to a mill, of which he was previ- 
ouſly denuded, and to contravene the abſolute warrandice contained 
in the wadſet⸗diſpoſition granted by him in the year 177. 
Replied for Macnab, I/, As no aſtriction of theſe lands appears an- 
terior to the charter 1662; there ariſes: from thence, and * the 
precept of Clare conſtat in the year 1714, a legal preſumption, that 
theſe lands were never thirled to that mill: That the charter 1662 
had been granted in conſequence of a ſubmiſſion entered into be- 
twixt the predeceſſors of the Earl of Breadalbane. and Macnab, con- 
cerning what: ſhould be paid for à renewal of the inveſtiture in 
Macnab's favour, and what clauſes ſhould be therein inſerted; which 
ſubmiſſion was produced: That although the learned arbiters there- 
in named did not in form pronounce any decreet-arbitral; yet the) 
are ſigning: witneſſes to the charter 1662, containing a clauſe cun 
molendinis';; whence it ſeems plainly to have been their opinion, 
as well as that of the granter of the charter, that theſe lands had 
formerly been, and were after wards intended to be held free from 


citly confirmed by the repetition of the clauſe cum molendinis in the 
op" 1 8 85 | ſubſequent 
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uuent precept of Clare conflat in the 1714, as it cannot be ſuppo- 
28. oY & inipottanc | e could be inſerted in theſe charters 
through inattention. 240% Even ſuppoſing theſe lands had been previouſly 
thirled to this mill; yet the legal and neceſſary import of theſe clauſes 
in the charters is to liberate from ſuch aſtriction; ſeeing it is agreed 
upon by all our lawyers, and ſettled by many repeated deciſions of the 
Court, that a clauſe in the Trnendas of a charter from a ſubject, con- 


taining molendina cum multuris, is ſufficient to infer a liberation, even 


from a former aſtriction; Craig, lib. 2. d. 8. F 11. Stair, 00k 2. tit. 7. 
9 24. 3 Banton, book 2. tit. 7. \ 525: Deciſions, Veitch a gainſt Duncan, 
7th December 1665, obſerved by Dirleton 5; Macpberſon againſt Macintoſh, 
1 December 1681; Bunton againſt Boyd, 17th January 1682, both ob- 
ſerved by Harcarſe; Ruſſel againſt Waddel, December 1723, obſerved by 
Home ; | Harrower againſt Horn, th January 1750, obſerved by Fal- 
coner ; and in a late caſe, betwixt the tackſman of a mill belonging to 
Sir Thomas Wallace, and the tenants of Lockhart of Lee. | 3dly, That 


there was in this caſe no right acquired by preſcription ; becauſe, in 


the ft place, a title in writ: is neceſſary, in order to be a foundation 
of preſcription in thirlage, where the mill is neither a King's mill, 
nor did formerly belong to any eccleſiaſtical perſon, Dick. Deciſ. 
vol. 2. p. 105. But here there is no. ſuch title produced as can in 
law be deemed the juſt foundation of any preſcription. The wad- 
ſet· right in 1707 is no proper title. The wadſetter can be conſidered in 
no other view than as having a temporary pledge for ſo much money, 
in whoſe favour a right by preſcription could not be created. The 


chief intereſt in this mill remained with the Earl of Breadalbane ; and 
no preſcription could run in his fayour, as he could not create a right 
in another to be the foundation of a preſcription for his own behoof. 


And, in the ſecond place, the years of preſcription are not run even 
from the date of the wadſet-right in 1707; and far leſs are they run 
from the 1714, the date of the precept of Clare conſtat. 


Duplied To the firfl, The mill in queſtion is the mill of a barony, 


and therefore the legal preſumption is, that theſe lands lying within 
the barony are aſtricted to it; and it appears from the proof, that the 
poſſeſſors of theſe lands have immemorially carried their corns to this 
mill, and paid the high inſucken multure, and performed other heavy 
ſervices, ſuch as are uſual in the ſtricteſt thirlage; which ſufficiently 
proves, that they muſt have been antecedently bound thereto; Stair, 
b. 4. tit. 15. par. 4. and 7. To the ſecond, This reſolves into a qua/tio 


voluntatis: What is the meaning of theſe words thrown into the Tenen- 


das of a charter? It muſt be admitted, that they are ſometimes inſert- 
ed without any view to infer a liberation from a former aſtriction: and 
this 1s particularly to be preſumed when they are thrown in with a heap 


of other words, which have no particular view applicable to the cir- 


cumſtances of the lands, and which plainly have been copied at ran- 
dom, as words of ſtyle. The meaning of the parties, which muſt de- 
cide this queſtion, is clearly diſcovered from the whole circumſtances 
of the caſe. The tenor of the clauſe founded on, which contains a great 
variety of the uſual words of ſtyle, without any meaning whatever, 
ſhows plainly, that it muſt have been copied from another charter, as 
words of courſe, and intended ſingly to give the vaſſal the lands, with 
all the adyantages and privileges ey Are poſſeſſed; but not to 
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give them any new privilege, eſpecially ſo important a one as that here 
«contended for. But what puts the matter out of doubt in this ah 
and demonſtrates that no ſuch thing could have been intended, ig 
the full evidence that has been brought of the conſtant immemorial pol. 
ſeſſion of this aſtriction recently after granting theſe charters, and as far 
back as the memory of man can go; and that too attended with circum. 

ſtances which never take place but in the ſtricteſt thirlage. The char. 
ter 1662, in which this clauſe is inſerted, is not granted in conſidera. 
tion of any onerous cauſe given by the vaſſal to the ſuperior, for diſ. 
charging the former aſtriction: and it will never be underſtood, that 
the ſuperior meant to diſcharge this ſervitude by theſe general words, 
or thereby to convey to the vaſſal a part of his rent, beſide contra. 

vening the warrandice he was under to the tenant of the mill, whom 
he was bound to ſecure in poſſeſſion of the multures, for which the 
rent was paid. It is further evident from the ſubmiſſion referred to, 
that there was no view of the vaſſal's being freed from the aſtriction to 
-which his lands were formerly ſubject, elſe it would have been men. 
tioned in the ſubmiſſion; and the arbiters ſigning witneſſes to the char. 
ter is a clear proof, that no more was tranſacted between the parties 
than what had been expreſsly ſubmitted to them. With regard to the 
clauſe in the precept of Clare conſtat in the 1714, it is evident, that it 
likewiſe muſt have been c _— per incuriam, from the former charter; 
as it cannot be imagined, that the Earl, after diſponing the mill, with 
the multures of theſe lands, per exprefſum, in the wadiet-right 170), 
could mean to give away theſe multures to the vaſſal of the lands in 
a precept of Clare conſtat, when he was getting no conſideration for 
them. The authorities and decifions quoted for the purſuer do not 
contradict what is here pleaded : on the contrary, they tend to illuſtrate 
it, and to confirm the rule laid down by Lord Stair, That a dubious 
clauſe of this kind ought to be conſtructed from the ſubſequent uniform 
conduct of the parties, the ſureſt evidence of their intention. And this 
rule the court again followed in a very late cafe, between the Duke of 
Douglas and Mr James Baillie, whoſe lands were found aſtricted, not- 
withſtanding a clauſe cum malendinis et multuris in the Tenendas of his 
charter, in reſpect of the immemorial uſe of grinding their corns at 
the Duke's mill, and paying inſucken multure. To the third, There 
was little occaſion to have recourſe to the plea of preſcription in this 
.caſe, which is only neceſſary when a thirlage is impoſed @ non domine. 
But here it was eſtabliſhed by the ancient proprietors of the lands, the 
family of Breadalbane, from whom the property devolved to the purſuer. 
The Earl's infeftments in the barony and mill go back for ſeveral ages 
preceding the date of the wadſet · right, and are ſufficient titles of pre- 
ſcription, founded upon the immemorial poſſeſſion of this ſervitude; and 
if preſcription was neceſſary, the years of it were run after the date of 
theſe infeftments, long before the wadſet was granted; ſo that there 
could be no objection either to the title, or the courſe of preſcription. 
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as to draw. Alon; 15 With the other cre ditors 1 roportion.t 3 
ſum? Or, Whet 2 the L. 340 mould e delle es 16 Ai 
dicari ns Tanked d for the remainder ? 7e, : 1 
Pleaded for the other cxedirors,' N Getto cal aig f oth His 
debtor, 0 or out of 'his'eftare, ne farthin 77 than re Top Emains due 
of his d eht; eve pee that is m the debtor the . it rec over 
ed out Keb 8 1s aft ae ee of; 
to, After a debt is thus extinguit ws and annhihi 11 8 
Ka e b 7 HY 1 | o 3 reaſon, uch f 
be revived, or ſuppok to 1 exiſt y benle, or 10 "iy 1 15 
whatever. An adjudication, i 18 A f Bip fn 11 2 wo 8 1 
11 of e d 50 


in ſecurity. is, extinguiſhed, SR Hy J payment. ſecu- 
red, by. 1 he Tule, A partial p 45 Ws diminiſhes: the debt, ſo it 
proportionally immifhes the ri in wo in Neürity; > ASAN acceſſory cannot 
ſubfiſt without its principal. It is true, that an adjudication is a judi- 
cial diſpoſition of the lands in ſecurity of the debt; and that the whole 
adjudication remains as a ſecurity, till the laſt 118 of the debt 


is paid: b a judicial diſpoſition in ſecurity can be goyerned by. n 
other prine pt les, than a conventional or voluntary e SD RA 2 


curity would. be; that muſt be. 177 8 depend n the debt 
ſecured. The povyerti: dug Wie. nd the firm ground Abt Ap A this, 
and all the that can be figured, is, That a right in ſecurity can 
never be one. bit broader or natrower than the debt ſecured, . Every 


variation in the laſt muſt affect the other in e cel Achough 


the right in  fecutity* may” remain over the w the del 
fully paid, it will not . low, that it remains a 5 or the Role 
debt after the, half of pau 
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he recovere by. bis arreſtment out of a different ſubject? Becauſe, if 
the ſum fo recovered ſhall diminiſh or reftri& pro tanto his adjudica. 
-tion of rhe 6 ate of Auchinbreck, it muſt enlarge the fund of the other 
creditors payment proportionally ; by which means” they would un. 
[juſtly reap an equal benefit with himlelf fi from the diligence which he 
alone purſued. pans: l 
As an adjudication js a 15779 diſpoſition of the layds in ſecurity 
iredeemable within the legal, upon payment of the whole bElmulats; 
ſum, principal and intereſt ;_ therefore the laſt farthing of che debt, as 
well. AS. the firſt; has the whole adjudication! for i its ſecurity. and pay. 
ment: "Unaquague 'oleba Toon Hence it i s an eſtabliſhed f Principle in 
the law, That if any part of the ſum remains due when tlie Regal of the 
adjudication, expires, although the adjudger may have received nine- 
teen atwentieth. parts of bis debt, the hole lands adjudged become 
nevertheleſs the- property the a9judger; 5 4 1d; us Tight. is not Teftrid- 
ed to ſuch a en of 155 lands a a Tudge: as may correſpond to 
tbe ſum that 1 remains truly due when: the e legal. expires. The ſecurity 
does not "diminiſh as the Ade 8 put re a e over 
Whole ground, until the whole debt 1s extinguithed. - And it is 
1289 e 100 e rde 85 a if different Mat belonging to the 
TE or to 5 1 N lg are adjud; ed for one and the ſame 
4 b th the adjwn judger will d ny for his whole ſum upon each eſtate; 
480 what he draws out of the one, will not reſtrict his ſecurity upon 
405 a though he cannot draw ont of. tlie two more than bis juſt 
WE le, bref” any part. of ths debt i in queſtion remains un- 
g it fe all to be ranked, 160 l its Full extent. 5 And ſo this caſe was ſo- 
Bob. 578.5 gc 7955 in Expreſs: 7 in 17 34. Earl of Loudon hint Lord 


ect ons, l. 2. b. EI 250 


SELF 


55 The 5 ſeemed chief. e opel by the precedent i in 1734, 

Ye above quoted, 4 And A de fire to ee an uniformity 1 in their deci- 
ad 170 0 £ Point 'of 1 general conſe quictice ; and, ; 
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tual — 5 ing called in be, mp by i clerk; l becomes a de. 
c . 


21. This 
22 Ted, oy e upon the 2d of Auguſt 17 3 


Jaly-275 


Grmmons; after the days of compearance were elapſed, was called in 


the outer houſe in the uſual form by the clerk, and the calling marked 


on the margin thus: 3d February 1722. Actor, Irving, Alter. Boſwel. 
„ / hoe; bs + e 
Anne Roſs raiſed inhibition on this ſummons, in order to attach the 
lands of King's fables, then the property of Lady Eari/hall, which was 
executed on the 22d Augu/t 1721, and recorded the 7th September 
their aw 4, - V 

This ſummons was neglected for twenty-four years; after which 
Anne Roſs, and William Wallace her aſſignee, raiſed a wakening and 
transference againſt the Lady Earlſball's three daughters; and added 
a concluſion of reduction ex capite inhibitionts of a diſpoſition of the 
lands of King's /tables, by Lady Earlſhall, to David Bruce-Baillie, in 


1724, and the ſervice of Robert Baillie, as heir to him, in 1725, with 


infeftments, and other writs following thereon. Before this time 
Robert Baillie had ſold the lands to Thomas Clegborn and the incorpora- 
tion of tailors. RU oa its EN Sf; 4; PLOT 


Anne Roſs obtained'a decreet cognitionis cauſa, the three daughters 


having renounced; and afterwards an adjudication of the lands of 
| King's ſtables, for payment of her debt; and inſiſted in a proceſs of 
mails and duties, in which Thomas Cleghorn, and the incorporation of 
tailors of Portſburgb, purchaſers by progreſs from Lady Earl/hall, ap- 


* 


peared, and pleaded a preference on their prior infeftments. 
Anne Roſs replied, That the inhibition executed upon her depending 
proceſs in Auguſt 1721, was prior to the defender's rights; and there- 
fore a ſufficient ground for reducing ten. 
Ohected for the defender, to the purſuer's inhibition, That the ſum- 
mons on which the inhibition was raiſed had expired by the elapſe of 
year and day without any judicial proceedings, or debate following 
upon it ; and if the ſummons expired, the inhibition muſt fall with it; 
as was found in the year 1743, James Robertſon brewer in Edinburgh 


againſt Mr Alexander Macmillan. 


Anſwered, The ſummons, by being called in the outer-houſe by the 
clerk, became a judicial proceeding, and a depending proceſs : for, an- 
ciently, the firſt calling of ſummonſes in the outer-houſe was in pre- 
ſence of a judge, as is the practice ſtill in the inferior courts . and 
though in fact the judge is not now preſent at theſe callings, yet his 
preſence is preſumed z and this is to be conſidered as the firſt judicial 
ſtep upon every ſummons; and is agreeable to the authority of Lord 
Stair, book 4. tit. 2. & 3. and the obvious conſtruction of the act of 
ſederane ; 

* The Lords found, Fhat the ſummons, by being called in the 
AJ outer-houſe, became a judicial proceeding, and could be after- 

* wards wakened and infiſted in; and therefore repelled the ab- 
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WILLIAM Earl of HOME, 
AGAINST _ 


The OFFICERS of STATE. 
De crowns acquiſition of -a right of patronage by the poſtiye preſerip- 
tion. a | 0 | | | 


| by 1403, Alexander Home of that 'TIk, the Earl of Home's predeceſſor, 
founded the provoſtry of Dunglas and that foundation was con- 
firmed by a charter under the great ſeal in 1450; and fince that pe- 
riod, the patronage of the provoſtry, and prebendaries thereto belong- 
ing, was carried down in all the title-deeds of the family. 

William Earl of Douglas, in 14521, diſponed the pariſh-kirk of Hutton 
to the college-kirk of Dunglas, and the patronage thereof to the ſaid 
Alexander Home, and his heirs and aſſignees. This grant was confirm- 
ed by a charter under the great ſeal in 1458. 

In 1565, the Archbiſhop of St Andrew's granted a collation to Mr 

Jobn Home, upon Lord Home's preſentation, of the ſaid provoſtry of 
Dunglas, proceeding upon the recital of the ſame being vacant, with 
all its parts and pertinents, viz. Eccleſia parochialis de Hutton, nempe, 
rectoria et vicaria penpetua ejuſdem, c. 
Some time before the 1614, the pariſh of, Hutton was united with 
the pariſh of Fiſbwicl, whereof the patronage belonged to the crown. 
In 1614, Mr Allan Lundie was preſented by the crown to be mini- 
ſer of the united pariſhes. 

In 1636, the crown preſented Mr James Lundie to the united pa- 
| Tiſhes. He was afterwards depoſed, and his depoſition was approved 

by the aſſembly 1649. 1 

In 1644 the provoſt and prebendaries of Dunglas, and James Earl 
of Home as patron thereof, granted procuratory for ſurrendering the 
ſaid college-kirk, and right of patronage thereof, together with all 
lands and patronages of kirks thereto belonging, in the hands of his 
Majeſty, to the effect the name of the ſaid college -kirk might be,/in- 
pliciter ſuppreſſed, and that his Majeſty might give and diſpone the 
ſame in manner therein mentioned. An application was thereupon 
made to parliament; and the eſtates of parliament, on the 29th 7 
1644, paſſed an act, ratifying and approving: of the ſaid procuratory, 
and ordaining a charter and infeftment to be granted under the great 

ſeal, diſponing to the ſaid Earl of Home, and his heirs-male, heritab!y, 
all lands, teinds, and right of patronages, which pertained of old to tht 
faid college-kirk, viz. the patronage of .the pariſh-hirk of Hutton, ©" 
containing an union of the haill lands, to be called the barony of Uh. 
ſettlington. It did not however appear, that any charter was actual!) 
expede on this act of parliament. _ End ea 
From that time, as patronages were-aboliſhed, the kirk of the fort 
 faid united pariſhes was poſſeſſed by miniſters who entered upon * 


uty 1958; © | COURT. OF SESSION. 259 


till 1679, when the crown preſented Mr James Orr, who ſurvived the 
next abolition of patronages in 1690. . 
After Mr Orr's death Mr Gilbert Laurie was admitted on a call, and 
continued till his death in 2728; when a preſentation was granted by 
the crown, and another by the Earl of Home, to Mr Robert Waugh, who 
was ſettled. He applied to and got a gift from the crown of two and 
a half year's vacknt ſtipend, which he uplifted accordingly. | 
Upon Mr Waugh's death, the Earl of Home purſued a declarator of 
his right to the patronage of Hutton, and of his having thereby a joint 
right with the crown to the patronages of the united pariſhes of Hut- 
ton and Fiſhwick. To this proceſs he called the officers of ſtate as de- 
fenders in behalf of the crown ; and they accordingly appeared, and 
maintained, That the crown had acquired the ſole right to the patron- 
age of Hutton as well as Fi/bwick, by the poſitive preſcription. | 
Anſwered for the purſuer, 1m, The poſitive preſcription does not 
apply to rights of patronage, which, by their nature, do not admit of 
that continued poſſeſſion which preſcription eſſentially requires. It is 
the negligence of the proprietor. which juſtifies ſuch an acquiſition of 
property to another. Now, a patron has no proper poſſeſſion, but ra- 
ther a right to exerciſe a power at ſuch periods as a vacancy oc- 
curs. Suppoſe, on a vacancy, the true patron neglects his right, and 
another perſon gives a preſentation in favour of one who is admitted, 
and lives above forty years thereafter, the true patron has no me- 
thod to repair his error, or acceſs to aſſert his right during the com- 
mon years of preſcription. Thus, if preſcription operated in ſuch a 
caſe, he might be ſtripped of his right by the incroachment of ano- 
ther in one fingle act, which would be extremely hard. 
2do, Suppoſing the preſcription to apply, yet the crown has here no 
ſufficient title to acquire this patronage by it. The foundation of pa- 
tronages depends on endowment, which may originally have been 
made by a ſubject, as well as by the King. The crown's preſumptive 
title to all lands to which ſome other does not ſhow a right, does there- 
fore not extend to patronages. All lands muſt be derived from the 
crown originally ; but patronages may have come from a ſubject. At 
any rate, præſumptio cedit veritati ; and as here it appears the crown 
was once denuded of the patronage, or had acknowledged the right 
to be in another, the preſumptive title muſt fly off, and cannot be re- 
vived by mere poſſeſſion, without a new title to found it. And, 
gtio, Were the title of the crown ſufficient, yet there has been no ſuffi. 
cient poſſeſſion upon it for acquiring this right After the union of the 
two pariſhes, the patrons were intitled to preſent per vices. The crown 
was therefore intitled to preſent Mr Lundie in 1614, being the firſt vice. 
The ſame was the caſe as to the third prefentation of Mr Orr in 1679. 
The poſſeſſion of theſe two preſentees, and the thirty years before the 
1679, when the poſſeſſion was held without any preſentation, muſt be 
laid aſide.— The only poſſeſſion, therefore, on which the crown can 
found, is that of Mr James Lundie, the ſecond preſentee, who only 
poſſeſſed for about thirteen years, which is far ſhort of prefcription; and 
during that period, the Earl's predeceſſor aſſerted his right in the moſt 
ublic manner, by obtaining the act of parliament 
P by obtaining the a parliament 1644, whereby a 
new grant of the patronage was ordered to be made to him. The acts 
of that parliament were indeed reſcinded after the reſtoration; but the 
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reſciſſory act. 166 contains a declaration; That all acts, rights, He. 
in favour of any particular perſons, paſſed in the pretended par iaments, 
ſhould and good and valid until taken into further confideration: And 
at any rate, the obtaining ſuch an act in the 1644 was a ſolemn docu- 
| ment taken on the/Earlis right, ſufficient to interrupt e 
Further, as Mr Orrs poſſeſſion after the 1679 cannot be preſumed to 
have been unlatſul, when it can admit of a lawfal. conſtruction, 20 
founded on the orovynls right tu the patronage of Fy/bwick, there was no 
preſcription run before the abolition of patronages in 1690 and the 
ſubſequent ſettlement, on a call, cannot affect the Karl, nor that of Mr 
Maugb in 1728, as the Earl, as well as the crown, preſented him.— 
Upon the Whole, therefore, the crown has no continued poſſeſſion for 
forty years; and conſequently the Earl's right: fil ſtands good. 
Replied for the ron, 1m, The act 1617 extends to all heritable 
rights whatever. Although it ſpeaks of ſubjects vyhioh paſs by charter 
and infeftment, yet it has always been explained to oomprehend tacks 
and other ſuch rights, oonſtituted without infeftment. Upon the ſame 
principle, it has been underſtood to extend to patronages, Stair, lib. 2. 
tit. 12, $.23.—Few rights admit of a poſſeſſion that can be exerciſed 
every moment of the forty years; it is ſufficient, if they are ſuch as 
can be exerciſed occaſionally; within that ſpace. Thus a fiſhing is 
not daily exereiſed; yet a right thereto, or to a road to a church, or 
A burial-place, may certainly, be acquired by preſcription. Beſides, 
there are other rights belonging to patrons, as well as the power of 
preſentation, which may be exerciſed while the benefice is full; and 
the conſequences of debarring; the force of preſcription: as! to ſuch 
rights, would be fatal'to many. BOL, 35 FINN 9 
 2do, The Sovereign, jure coronc, has certainly a right to poſſeſs all 
patronages to- which no other perſon can inſtruct a title. The title for 
preſoription by a private porſon, in acquiring lands, is charter and 
ſeiſin; becauſe that gives him right to poſſeſs: but as the crown needs 
not an infeftment, the jus coront muſt be a ſufficient title, by the na- 
ture of the thing, for acquiring a patronage, upon the ſame principle 
that a perſon poſſeſſing on a long tack for forty years, is allowed the 
benefit of the poſitive preſcription without infeftment. After poſſeſſion 
had upon the jus corone for the years of preſcription, every deed and 
title which is ſet up againſt the right thus eſtabliſhed, muſt be held, in 
the eye of law, to be fal/e and forged, agreeable to the act 1617. And, 
3tio, It is evident, that from the 1614, down at leaſt to the 1728, 
the crown only preſented upon every occafion that offered; and no evi- 
dence is produced of the family of Home having ever preſented to this 
pariſh during that time; fo that the crown's poſſeſſion is immemorial. 
Again, it does not appear when the two pariſhes were united; conſe- 
uently it is not certain that the preſentation 1614 was given in the 
right of Fi/þwick, But ſuppoſing it was, the preſentation in 1636 was 
confeſledly in right of Hutton; fo on the vacancy 1649 the vice be- 
longed. to Fiſbwick.; and of courſe. that in 1679 belonged to Hutton. 
Hence it follows, that this laſt ſettlement was another direct act of 
poſſeſſion by the crown. In the fame manner, the right of preſenta- 
tion in 1693 belonged to Fiſhwick, and in 1728 to Hutton; when the 
crown not only preſented, but diſpoſed of the vacant ſtipend: for al- 
though, by the acts of parliament 1649 and 1690, the right of pre- 
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ſentation wis taken away, yet the right of patronage, in other reſpects, 
ſtill continued; and conſequently in vice patronages, the patron who 
was deprived of his right of preſenting by the public law, could not, 
upon feſtoration of that right, incroach upon the privilege of the 
other patron, by claiming the vice which did not belong to him. Now, 
where poſſeſſion of the patronage once commenced, preſcription con- 
tinued to run, notwithſtanding thoſe ſtatutes by which the right of pre- 
ſentation was for ſome time taken away; and that preſcription muſt 
neceſſarily eſtabliſi the right unleſs interrupted. The act 1664 could 
have no ſuch effect, as paſſed in an aſſembly held againſt the will of the 
Sovereign, where he could not be preſumed preſent, and where, there- 
fore, the proceedings in ſuch a matter could not be conſidered as a do- 
cument taken againſt the crown, or have more force than a private 
proteſt. The exception in the reſciſſory act 1661 does not apply to this 
caſe, as it related only to rights and ſecurities granted to private per- 
ſons; whereas here no right or ſecurity was granted to the Earl in 1644, 
as no charter paſſed upon the act, which was at beſt only a ſimple rati- f 
fication of the procuratory of reſignation, and ſuch ratifications, even 
in lawful -parliaments, paſſed periculo petentium, et ſaluo gure cujuſiibet. 
Nor can the preſentation granted by Lord Home in 1728 be conſidered 
as an interruption, unleſs it could be ſaid, that the preſentee was ſettled 
in conſequence thereof, and not upon the crown's preſentation, which 
is proved to have been the caſe, by Mr Waugh's obtaining the gift of 
the vacant ſtipends from the crown. . 
It appeared to be the opinion of the Court, 1mo, That where no pri- 
vate perſon can ſhew a right to a patronage, it is preſumed to belong 
to the crown. And, 2do, That the act 1617 extends to patronages in 
ſo far as they may be acquired by the poſitive preſcription. But ſome 
of the Judges doubted as to this ſecond point. By the firſt interlocu- 
tor the crown was preferred to the patronage in queſtion; but on ad- 
viſing a reclaiming petition, and anſwers, the deciſion was altered, as 
it ſeemed chiefly in reſpect of the act 1644 being conſidered as an in- 
terruption, and of the crown's poſſeſſion in the vice of Hutton not be- 
ing of ſufficient length for completing the preſcriptio n. 
9 e preferred the Earl of Home to the patronage of Hut- 
| FED 0. 1 25 Brian | | ' 377 | Dorf; 
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Act. Lockbart, Ferguſon. Alt. A. Pringle, Advocatus. Reporter, Woodball. 
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The Drawer's name may be filled up in a bill kept in his own cuftody, at 
4 time before it is produced in judgment. 1 
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| [ines Ferguſon brought an action againſt William Blair upon a bill 
al che following tenor: Down, January 3 t. 1744. Gentlemen, 
. ** Againſt 
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Aga inſt the term of Candlemas 174 f pay, conjunctly, to me or order 
in the dwelling-houſe of John Moir ſteward-clerk of Monteith, the 
+ fun of five hundred and twenty-five merks cot, value of Jags 
„% FERGU SON. To Robert Campbell of Torr, and . illium Blair in Ne- 
ber Sbannocbabill, oonjunctly and ſeverally. Accepts Rozzar Car- 
„ ste Becems Wann Be. 
The words James FeRGuson were evidently wrote with a different 
ink from the other parts of this/bill, 
It was+0bjefted by the defender, That this bill Was void and null, 
for that the name of Janet Ferguſon, as dra wer, was not adhibited to 
it till the intenting of this proceſs. That by che act 2696, it is de- 
* clared, That, for thereafter, no bonds, aſſignations, diſpoſitions, o- 
other deeds, be ſubſcribed blank in the perſon or perſons names, in 
„ whoſe favour they are conceived.; and that the foreſaid perſon or 
* perſons be inſert before or at fubſcribing, or at leaſt in ꝓreſence of 
z che ſame witneſſes who are witneſs tn Ihe ſubſcribing, before de. 
« livery.” This act was found to extend ito bills, gth February 1717, 
Brand ; and che time of inſertingthe drawer's name, in the caſe of bills, 
-which require no witneſſes, muſt neceſſarily be either before or at ſub- 
ſeribing. In the caſe of Wathinſbaw contra Campbell, 8th Famuary 1730, 
a bill taken payable to the bearer, was found null upon this ſtatute; 
and in a very late caſe, Douglas and Hood contra Logan, gth November 
1748, a bill was found null for want of the drawer's ſubſcription. 
Anſwered, The bill in queſtion remained always an the cuſtody of 
James Ferguſon the drawer, to whom it was originally delivered, and 
was ſubſcribed by him before it was produced in judgment. Although 
the act 1696 ſhould be underſtood to apply to bills, yet that would not 
annul che bill in queſtion; for, in practice, it has always been held ſuffi 
cient, that the dra wer's name be filled up before the bill is produced in 
judgment. This is an indulgence allowed in conſequence of the uſual 
practice in commercial tranſactions, that the drawer often delays to ad- 
hibit his ſubſcription till he comes to make uſe of the bill. And this 
does not occaſion that ſort of confuſion which it was the purpoſe of 
the act 1696, by prohibiting blank writs, to prevent; for it is not the 
practice to transfer theſe blank bills to other perſons, who may fill up 
their name as drawer, becauſe the facility of indorſation renders that 
method altogether unneceſſary: and therefore it would be hurtful to 
commerce, without being attended with che benefit which the ad 
1696 propoſed, if bills were found null wherever the drawer's name 
was not adhibited before or at ſubſcribing. This conſtruction of the 
act of parliament has been eſtabliſhed by ſeveral deciſions; and was 
firſt introduced by a deciſion 27th Fuly 1738, Henderſon contra David. 
ſon, obſerved in the Dictionary of deciſions; and afterwards confirmed 
by a later deciſion, 25th November 1748, Æntas Catbcart contra Hei 
derſon, where the Lords repelled the objection to a bill, That it wa 
ſigned by the drawer after the death, not only of the debtor, but 
ofthe creditor in the bill, to whom it was made payable ; upon thus 
medium, That it had been ſigneMÞby the drawer before it was produced 
in judgment, and had been in poſſeſſion of the drawer, from its date, 
for the creditor's behoof. 1 
The Lords repelled the objection to the bill.“ . J. 


AA. Jobyflone, All. Will, Grahame. 
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Quorum of tutors and curutors. 
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JUncan Fiſher executed a nomination of tutors and curators to his 
children in the following terms: I do nominate and appoint 
% James Fiſher, my father, Margaret Macneil, my ſpouſe, during the 
% widowity of the ſaid Margaret Macneil, allenarly; and failing them 
&« by death, Donald Macneil of Collonſuy, Angus and Alexander Macneils, 
% James Campbell writer, James Campbell of Oib, Fames Campbell of Raſ- 
* chilly, any two of them being a quorum, carators and tutors to Angus, 
% games, and Barbara Fiſhers, my children, Wc." with full power to 
„them, or their ſaĩd quorum, to manage my ſaid children their per- 
mn G. 0 903 CH 3s 

Duncan Fiſher having died, and allo James Fiſher, who, with the 
wife, was named tutor in the firſt place, a queſtion oecurred, Whether, 
by the death of James, the firſt nomination was vacated, fo as to make 
place for the ſecond nomination ?- or, Whether, on the other hand, the 
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wife was entitled, under the firſt nominftion, to act alone? 
„The Lords found, That the firſt nomination of tutors and cura- 
tors has not failed by the death of James Fiſher.” w. 3. 


| Reporter, Colſtun. : 
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The REPRESENTATIVES of JAMES WEMYSS 
late clerk of the poſt-office at Edinburgh. _ GTG thr 
Bankruptcy of the huſband hit relevant | 2 reduce ea 3 1 
after the death of the wife, and failure of þ marriage-comratd, 
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D contract of marriage between Patric! Lind/ay tenant. in Willey 
B Deanshouſes, and deputy wardrobe-keeper of 2 palace of ff 
rood-houſe, and Margaret Wemyfs, dated 22d February 1742, James Wemyſs, 

her father, became bound to pay to Patrick Lindſay, bis beirt or Hg. 
nees, the ſum of L. 300 Sterling, in name of tocher. - Of that ſum, 
5 50 was made payable at Whitſunday 1742, L. 50 at Martinmas there. 
alter, L. 50 at Whitſunday, and L. 50 at Martinmas 1743, and the re- 
maining 
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maining L. ioo at the firſt term after Mr Wemy/s's deceaſe. Ou the 
other part, Lindſay became bound to provide the like ſum of L. 300 
and to ſecure the ſame, with the ſaid portion, to himſelf, and his future 
| ſpouſe; in liferent, and the children of the marriage, in fee; and in 

caſe of no children, he obliged himſelf,” and his heirs, to pay L. 100 
Sterling, being the laſt moiety of the tocher, to his wife, or any perſon 
to whom ſhe ſhould aſſign the ſame; under a proviſo, That in caſe ſhe 
ſhould not execute that power of diſpoſal, the obligation upon him as 
to this laſt L. too ſhould determindſſmmq. 

In purſuance of this contract, the two firſt moities of the portion, 
making L. 100 Sterling, were paid by Mr Wemy/s to Mr Lind/ay. James 
Angus being creditor to Lindſay in a ſmall debt, uſed arreſtment in 
Memyſs's hands, before any more payments were made; and ſoon after, 
Lind/ay granted an aſſignation to Angus of the L. 80 Sterling due at 
Mbitſundayv, and the other L. 30 of the portion due at Martinmas 1743, 
which was acknowledged to be in ſecurity of Angus's own debt, and of 
ſome other debts due by Lind/ay, in which Angus was truſtee, 

In Ju 1743, James Angus charged Mr'Wemy/s with horning for 
payment of the ſums aſſigned; upon which Venyſs obtained a ſuſpen- 
ſion, which for ſeveral years lay over undiſcuſſed. —In the mean time, 
Patric Lind/ay joined in the rebellion, and was convicted and executed 
at Carliſe in the 1746. His wife ſurvived him for ſome years, as did 
alſo the only child of the marriage; but both died before the ſuſpen- 
ſion was wakened: and Mr Wemy/5. having alſo died, an action was at 
length inſiſted in againſt his repreſentatives. 6 
Ihe chief defence ſtated for them, was, That Patrick Lind/ay had 
never implemented the obligations upon him, contained in the mar- 
riage- contract; and that he was even oberatys and bankrupt at the time 
of entering into the contract, which ought therefore to be ſet aſide ex 
capite fraudis. The parties differed as to the fact of his bankruptcy, or 
inſolvency; but the debate turned upon the relevancy of the defence, 
before any proof was allowed. . 

Pleaded for the defenders, Imo, In mutual contracts, where the obl:- 
cation preſtable by the one party is the cauſe of what is preſtable by 
the other, neither of them can maintain an action for implement of 
what is preſtable to them, without, performing their part of the con- 
tract. The Civil law was expreſs upon this point; and the ſame is the 
opinion of Lord Stair, title, Obligations conventional. Nor is there any 
difference in this reſpect between articles of marriage and other 
contracts. The principles of law, and juſtice. are the ſame in both; 
and ſo this point has been determined in a variety of caſes collected in 
the Dictionary, title, Mutual contract; particularly in the caſe of the 
creditors of Watſon contra Cameron, 4th July 1732. The huſband's in- 
ability to perform, ough#therefore to operate a total diſſolution of the 
contract. Nor can this exception be removed by the ſupervening death 
of the wife, and child of the marriage; for if no action would have 
lien for the portion while they were living, there is no geod reaſon, 

hy it ſhould do ſo after they are dead, ſeeing the contract on the 
I 


— 


huſband's part is ſtill not implemented. „ uno 
Adab, The defence does not reſt merely on the huſband's inabilit) w 
perform;-it-reſolves-into a reduction of the contract on the head 0 


fraud. The bride and her father were dolo inducti to enter into 5 
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contract, upon the faith and belief, that Patrick Lind/ay was then in 
condition to perform what he undertook; whereas, at that time, he 
knew himſelf to be utterly inſolvent, and for a number of years had 
been diftreſſed by captions and other diligence; upon ſome of which 
he was apprehended, and on others abſconded. Dolus dans cauſam con- 
tractui, is relevant to reduce the contract in totum. In the late caſe be- 
tween Carfin and the aſſignee of William Telfer, a proof of fraud was 
allowed, for reducing a marriage- contract, after the marriage had diſ- 
ſolved by the predeceaſe of the wife without iſſue; and though judg- 
ment eventually went in favour of the aſſignee of the huſband, it did 
ſo; in reſpect that Carfin failed in proving the fraud, A proof of the 
bankruptcy ſhould therefore be allowed here, as relevant to reduce the 
contract, as fraudulent on the part of the huſband. 

Anſwered for the purſuer, 1 mo, It is juſt, that, in common contracts, 
where the obligation on the one party is the mutual cauſe of what 1s 
preſtable by the other, neither of them can maintain an action for im- 
plement to them, without performing their own part of the contract. 
But marriage · contracts are attended with different circumſtances. In 
common caſes, a contract can be reduced, and parties reſtored in inte- 
grum ; but that cannot be done after marriage has followed on a nuptial 
contract. Again, in marriage- contracts, the mutual preſtations are not 
the adequate cauſes of each other. The marriage is properly@he cauſe 
of all the ſtipulations on either ſide, which are only conventional ſet- 
tlements in place of the legal rights ariſing from marriage. A man 
may provide his wife, though ſhe brings no portion; and the wife's 
want of it will not prejudice her legal rights. A contract of marriage 
is not like a bargain of ſale, that cannot ſubſiſt without a price, the 
marriage itſelf being an onerous cauſe for the whole proviſions. The 
greateſt length therefore that decifions have gone as to ſuch contracts, 
is to allow retention of the portion on the part of the wife, while any 
condition remains to be performed on the part of the huſband. Beſides, 
in all thoſe caſes, either the wife was living at the time, or at leaſt 
children of the marriage, who were creditors by the contract in their 
proviſions ; and even in ſome inſtances of that kind, the huſband's cre- 
ditors have been nevertheleſs preferred, as in the caſe of Margaret 
Turnbull, 25th November 1709. But in no caſe has the huſband's inabili- 
ty to perform been ſuſtained to reduce the contract totally; which 
would be of the moſt dangerous conſequence. Here, after neither the 
wife nor iſſue of the marriage exiſt, there is no room for any challenge 
on that head; nor even for retention, which requires a jus crediti in the 
uſer of it, to compel the other party to perform. The wife or children 
had the only intereſt to force the huſband to implement, as the pro- 
viſions made by him were in their favour ; and, upon their failure, the 
conditions on his part became of courſe impreſtable; and, conſequent- 
ly, the defenders have no title or intereſt now to object, that he was 
not able to perform a condition which has already evaniſhed. 
And, 2do, There was no fraud upon Mr Lindſay's part in this con- 
tract, nor was he inſolvent at entering into it. But ſuppoſing him to 

have been fo, rhat will not infer fraud, which is not to be preſumed. 
It is the intereſt of this country, as a commercial nation, that exact 
Proportion or equality in marriages ſhould not be required; and no- 
| thing is more Ulcouraging to merit, than to prohibit any man from 
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getting more money with a wife than he is poſſeſſed of in his own right. 
If the huſband here had not had a ſhilling of his own, yet as he was 
a gentleman, the portion of L. 300 was but a moderate proviſion from 
his wife's father, fince he was to have the burden of maintaining the 
wife and children in a ſuitable manner. Beſides, every man may be 
allowed to hope for an acquiſition during his marriage of more than the 
ſum in queſtion. The huſband is taken bound to provide and ſecure a 
certain fund for ſupport of his wife and children, in the event of his 
deceaſe; but he is confined to no ſhort day for fo doing. He is left at 
freedom to acquire ſuch fund, and ſettle it at any time during the mar- 
riage; and if by accident or misfortune, his endeavours are fruſtrated, 
it would be extremely hard'to preſume him a rogue from the begin- 
ning. Moreover, the objection, if good, would go too far; for, if 
inſolvency on the part of the huſband could preſume fraud, and to- 
tally void the contract, ſo muſt it do if it occurred on the part of the 
wife's father, or the provider of the portion. The conſequence of this 
would be, that all proviſions in marriage- contracts would be thrown 
looſe. A huſband could not be ſure of the portion, a wife of her join- 
ture, or children of their proviſions: and theſe were the grounds of 
the deciſion in the caſe of Carfin, though a proof was there at firſt al- 
lowed before anſwer. T4) et) era 
The Lords repelled the defence founded on the allegation, That 
4 the ſaid Patrick Lind/ay, at the date of the contract of marriage, 
Was oberatus and bankrupt, and ſo not able to have implement- 
ed his part of the contract; and that in reſpect of the death of 
* the wife, and of there being no iſſue of the marriage exiſting; 
and refuſed to allow a proof of Mr Lindſay's circumſtances.” p x. 
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N 3 1 Auguſt 1758. 
DAVID BAIRD, 

AGAINST | 

JOHN JAP and his CREDITORS. 


A ſeller preferred to tbe creditors of the buyer, where be retained the 
diſpoſition of the ſubject for ſecurity of the price. 


IN November 1755, Jobn Jap purchaſed from David Baird a houſe in 
Preſlonpans, at the price of L. 115 Sterling. Jap granted bond for 
the price, and immediately entered to the poſſeſſion of the houſe, But 
Baird retained poſſeſſion of the diſpoſition and writings, and only de- 
livered to Jap an inventory, with a doquet, bearing, That it was an 
inventory of the progreſs of the houſe in Prefonpans, ſold by him to 
Jap and at the ſame time delivered a letter, reciting the bargain, and 
obliging himſelf to deliver up the progreſs and diſpoſition upon 7 © 
making payment to him of the price for which he had granted bond. 
Baird received payment of ſome annualrents upon the bond; and 
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Jaßꝰs affairs having gone into diſorder, Baird brought an action againſt 
him, to have it found and declared, That he ought either to pay up 
the price, or give up the poſſeſſion of the houſe, and pay rent for the 
time he had enjoyed it, upon getting allowance of what he had paid 
of annualrents upon the bond. Þ e 

Jap and his creditors infi/ted, That this fale was completed, and 
could not be reduced for not payment of the price; for that here Jap's 
bond was taken for the money, and he immediately let into poſſeſſion, 
and a diſpoſition actually ſigned in his favour, and annualrent received 
upon his bond. Nor could it have any effect, that the diſpoſition was 
retained as a ſecurity for the price. This could not afford any real 
lien on the ſubject, nor prevent the bargain from having its full effect. 

Anſwered, I, Jap himſelf cannot keep poſſeſſion of the houſe while 
he refuſes to make payment of the price; and therefore Baird muſt 
prevail in his declarator in a queſtion with him. 2dly, With reſpect 
to the creditors of Jap, it is a principle of law, That, in a ſale, the 
property is not transferred donec pretium ſolvatur, vel fides babita fit de 
pretio. In this caſe, the price was neither paid, nor did Baird rely 
for it upon the ſecurity of Jap; but, on the contrary, retained the 
diſpoſition, and alſo the rights of the ſubject, as a farther ſecurity. 
This was a condition ſuſpenſive of the ſale, which either prevented 
the property from being transferred, or was ſufficient to reſolve the 
contract upon failure: and though he had received not only annual- 
rents on the bond, but the greateſt part of the price; yet the condi- 
tions could not be fulfilled without payment of the whole. 

And, at any rate, the creditors of Jap, who have not affected this 
ſubject by legal diligence, have no title to oppoſe this declarator. 
If they had a title, they could only proceed by calling Baird in an e 
action for delivery of the writings; which he would be entitled to re- | Wn 
fuſe till payment of the price for ſecurity of which he retained them; —_— 
and this is exactly what Baird now inſiſts for. | | 

„The Lords found, That Baird, in reſpect he never delivered the 
© diſpoſition, is entitled to the houſe, or to the price.” w. J. 
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JANET BUCHANAN, 
AGAINST 


ALEXANDER BUCHANAN of Aucbmar. 
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A reſerved faculty of burdening an ęſtate, contained in a diſpoſition by a 


father to a ſon, found capable of being exerciſed gratuitouſly, and on 
deatbbed. 9 maren | 
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contract of marriage, dated in 1696, between William Buchanan, 
with conſent of his father John Buchanan of Auchmar, and Jean 
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Buchanan, Fobn the father diſponed to William his ſon, and the heirs- 
| male 
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male to be procreated of that marriage, whom failing, to the heirs. 


the ſame title. William the father was yet alive: In December 1746 
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it could not be done by the father upon deathbed, For although 3 
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male of William of any other marriage, the lands of Auchmar. 
Of chis marriage there were born three ſons and three daughters 
wiz. Jobn, Alexander, Bernard, Janet, Katharine, and Helen. 
The ſaid William Buchanan did, in 1735, in implement of the mar- 
riage- contract, diſpone to his eldeſt fon John, and the heirs-male of 
his body; whom failing, to his ſecond ſon Alexander, Ac. his eſtate of 
Auchmar, yielding about 2000 merks of yearly rent ; but under ſundry 
conditions and reſervations; particularly, That Fobn, by his accepta- 
tion thereof, ſhould be bound to pay the granter's debts, conform to a 
liſt to be ſigned by him; And by and attour the faid lift of debts, 
% reſerving full power and liberty to me to burden and affect the 
< lands, Sc. above diſponed, to the extent of L. 100 Sterling, and to 
« grant ſecurity therefor, heritable or moveable, in favour of ſuch 
* perſon or perſons as I ſhall think fit.“ An annuity of 600 merks 
was likewiſe thereby. reſerved to the father; and Jobn was alſo taken 
bound to pay the younger childern 5000 merks. 
William Buchanan afterwards divided the 5000 merks among his 
younger children, which was accordingly paid to them. John the eld- 
eſt ſon entered to poſſeſſion of the eſtate, under the title of that diſpo- 
ſition, and held the fame till his death, which happened in the 1744 ; 
when Alexander the ſecond ſon ſucceeded, and entered to poſſeſs upon 


he aſſigned to his daughter Janet his moveables, and arrears of his an- 
nuity ; and in January 1747 he granted a deed in her favour, proceed- 
ing on a recital of oe reſerved faculty of burdening the eſtate with 
L. 100, contained inahe foreſaid diſpoſition, and, in exerciſe thereof, 
obliging himſelf and his ſon Alexander to pay that ſum to her, over 
and above her former proviſions ; proviſo, That Janet ſhould pay the 
one half of the L. 100 to her ſiſters Katharine and Helen. 
William Buchanan died within thirty days of the time of granting 
this laſt deed, and had before contracted the illneſs of which he died. 
Janet brought a proceſs againſt her brother Alexander for payment 
of her proviſions, particularly of the faid L. 100 Sterling. | 
Objected by the defender, 1-0, The reſerved faculty gave no power 
to the father to burthen the eſtate gratuztouſly. The diſpoſition bore 
to be in implement of his marriage-contract, by which the eſtate was 
already provided to the heir of the marriage ; and a diſpoſition with 
a reſerved power to burden gratuizouſly could not have been imple- - 
ment of that proviſion. Neither was the faculty intended for ena- 
bling his father to beſtow ſuch a ſum on any of his younger children, 
as they were provided for in ſeparate claufes of the deed. The true 
intention of the reſervation was only to enable the father to contract 
a further ſum of L. 100 of debt, if neceſſary, over and above thoſe 
debts which he had already contracted, and which the ſon was bound 
/ bon vg Wh. 15 . 
2do, Suppoſing the faculty might have been gratuitouſly exerciſed, yet 


man diſponing his eſtate to a ſtranger, and reſerving to himſelf ſuch 
a faculty, may exerciſe it at any time; yet where the diſponee is his 
ſon and heir, as in this caſe, to whom he is under an antecedent obli. 
gation to give his eſtate, the ſon, notwithſtanding the diſpoſition, 7 
. | 


— 
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ill be underſtood to be heir, and as ſuch have the privilege of redu- 
_ any deed made to his prejudice "x deathbed ; more eſpecially 
as here the clauſe does not bear expreſsly, that the faculty might be 


exerciſed etiam in articulo mort is. 47147 


: 
i : 


Anſwered for the purſuer, 1 m0, The diſpoſition was more then ' uffi- 
cient implement of the contract, though with a reſerved power of 
burdening gratuitouſly to the extent of L. 100: for notwithſtanding the 
contract, the father might have contracted debts to any extent, or 
ſpent every ſhilling of the eſtate ; whereas, by this deed, he put it out 
of his power to do ſo, and alſo gave the ſon poſſeſſion m his own time, 
reſerving only a ſmall annuity. Theſe conſiderations made it reaſon- 
able for him to be allowed the power of giving this L. 100 to whom 
he pleaſed. Neither is it competent for the defender to object to it, 
when both he and his brother accepted of the diſpoſition, under that 
condition, and poſſeſſed upon it. Nor can the meaning of the clauſe 
be doubted to imply a power of burdening gratuitouſly, ſeeing it ſtands 
quite diſtinct in the'deed, both from the clauſe ſubjecting the ſon in 


the father's debts, and from the clauſe of proviſion to children; and 


bears to be by and attour the aforeſaid lift of debts ; and alſo, in favour of 
ach perſon or perſons as be ſhould think fit © © 
24do, The objection on the head of deathbed admits, that if the diſ- 
poſition had been to a ſtranger, or even to an heir, but ſuch to whom 
the diſponer was under no antecedent obligation to give his eſtate, 
and the heir had accepted the diſpoſition, the faculty might have been 
exerciſed at any time; becauſe a diſponee has not the privilege of an 
heir; and an heir, accepting of a diſpoſition, is in no other caſe than 
a common diſponee. Now, the prior obligation, in this caſe, on the 
father, can make no diſtinction, becauſe he was only thereby bound 
not to diſappoint gratuitouſly the ſucceſſion of his ſon, but might have 
ſpent the whole eſtate. If therefore he paſſes from that power, and 
even denudes of the poſſeſſion long before his death, but under cer- 
tain qualities and conditions ; and the ſon accepts of his diſpoſition, 
and poſſeſſes upon it; ſurely the latter muſt be thereby held to give 
up his right qua heir, and to betake himſelf to his diſpoſition, with all 
its burdens and qualities. It matters not that the clauſe does not 
bear the words etiam in articulo mortis, ſeeing the clauſe runs in gene- 
ral terms, without limiting the time for exerciſing the faculty, and a 
diſponee cannot challenge on the head of deathbed.  _ | 
The Lords found, That in virtue of the faculty reſerved to Mil- 
« tam Buchanan, in the diſpoſition granted by him to his ſon, he 
could gratuitouſly; and on deathbed, burden the ſaid lands with 
the ſum of L. 100 Sterling; and that he properly excerced the 
* ſame in favour of the purſuer by the bond and aſſignation 
aii e ð . 
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AR. Burnet. Alt. Montgomery. Reporter, Woodball. 
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| Reacy money bing in the N bull; at bis death, net 8 
under a di poſton of his goods, gear, and ane L-pleniſhing. | 


4 Obn Wilds, in 0 executed a. {ertlemet of his dachi, whereby 
he diſponed to Mary Wil/an, his ſiſter, a tenement of houſes, and 
alſigned her * in and to all and ſundry goods, gear, debts, and ſums 
* of money, gold. and ſilver, coined or uncoined, which. then pertain. 
ed and belonged to him, or which ſhould pertain and belong to 
„ bim, ar be owing by whatſoever perſon or perſons. Ab the time of 
* his death.“, 

In 1752 Jabn Wilſon married d Winifred ee and be the contract 
between them, became bound to pay early annuity: of L. 32 
Sterling ; and likewiſe diſponed, to her the half of his houſehold- ple. 
niſhing, in caſe there ſhauld be no children procreate between them, 
and the third part thereof in caſe there ſhould be a child or children. 

Or this ety a ſon was born, but died ſoon after; and i in G40. 
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LL #43 


Pleaded for the 1 Ie is a certain rule, That in all ſettlements 
of ſucceſſion, words muſt receive ſuch a conſtruction as ſhall appear 
from the ſcope of the deed to have been put upon them by the teſta- 
tor, his will being in ſuch caſes the governing rule. Here it app" 
from the narrative of the deed 1753, that the reaſon of executing i 


was, to obviate a doubt which might ariſe a as to the wife) s ſhare : 
the 
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the houſehold- furniture, in the event which had happened, of a child's 
being born, but predeceaſing the father; and therefore he could only 

mean to aſfigu to her the whole houſehold- furniture, or other copora 
belonging to him. As goods and gear does not comprehend tent mo- 
ney, or noming debitorum, neither could ſuch words be meant to extend 
to ready caſh, which poſſibly might have been lent out, but acciden- 
rally returned, and in the teſtator's cuſtody at his death, and of rhe 
extent whereof he could have no · determined notion at che time of 


executing this deed. In J. 92. f 1. J. De leg. 3. the pecunia numerala 


and inflrumenta dobitorum are put upon the ſame footing. boy Moreover 
the deed 1753 and the deed 175t are here to be taken as one entire 
ſettlement; and in the deed 1757, the defunct expreſsly aſſigned to 

the defender, not only“ his whole goods and gear, but debts, ſums 

of money; gold and filver, coined” or uncoined, which ſhould per- 
« tain to him; and vh.en he had thus explicitly conveyed to the 

defender his whole money, it will not be preſumed, that he meant to 

recal or alter that ſettlement by a ſubſequent deed; which can admit 
of a conſtruction agreeable to the ſaid ſettlement,” oO 


- 


_  Anſwured for the purſuer, It is eftabliſhed in law, That the diſpoſi- 


tive words of a latter-will or teſtament ought not to be limited by 


the inductive cauſe recited in the deed, becauſe no teſtator is obliged 
to expreſs the motives of his will; and although he may have expreſs- 
ed only one motive, yet he might have had others which he did not 
think fit to expreſs. Is is likewiſe clear, that here the teſtator went 
beyond the ſolution of the doubt which is {aid to have been the mo- 


tive for his executing the deed, as he not only diſponed to his wife 


the whole houſehold-turniture, but alſo his whole moveable goods and 


gear; which words are allowed to comprehend body-cloaths, arms, 


books, and other corpora, though no part of houſehold-furniture : and 
further, in the narrative of the deed itſelf, he ſets forth an additional 
motive, viz. love, favour, and affetion, which was ſurely broad enough 
to ſupport a diſpoſition of his whole;moveable eſtate to his wife. It 
is admitted, that debts, or nomina debitorum, do not fall under the words 
moveable goods and gear, even with the addition of. whatever nature or 


ſpecies the ſame be of but caſh lying by the teſtator does ſo, as nothing 


can more properly be called à man's; gear, than the ready money in 
his cabinet. It matters not that he could not exactly foreſee. its ex- 
tent, as that muſt. be, the caſe Wherever a man legates or conveys 
an univerſitas of any kind, and the legacy of his whole moveable 


goods or carpora cguld not be more; certainly eſtimated before his 


death, than that of his ready caſh. And as to the mention in che 
deed 1751, of gald and ſilver, coined and uncoined; it is plainly an unne- 
ceſſary tautoJogy, and his omitting to repeat them in the deed 1753, 


is no good reaſon for refuſing to give the words that he did uſe their 

Toll ang legal imer, dowd lobe eds to not ods 2g 5 
The Lords found, That the purſuer had no right to the money 
lying by her deceaſed huſband at the time of his death. P. R. 


AQ. Miller. 


Alt. Macgucen. 
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COLT 11105 34 22 Ain 7 


WILLIAM, FORD merchant in | Berwick, fle. 


* 
inen 2 RNS enn 


4 ranger entitled to 8 to this court 4h, a b nt 60 the 71 Ordiver 
on t be ws Jar, a ne fo Oy en nnn cauſa, © 


"Ord, A att; viding, in Sena, inches to 3 to ü 
ſheriff of the Mer/e; for a border-warrant to arreſt the goods of 
7 * and Thomfon, two merchants in London, his debtors; but was 


adviſed that the ſheriff might have a difficulty: in granting this war. 
rant, as in other caſes, becauſe Ford was himſelf an Engh/bman, and 


reſident in England. A petition was therefore given in to the Lord 


Ordinary on the bills; who reported the caſe to the Lords. 

The court was unanimouſly of opinion, That the Lord Ordinary 
ſhould grant the warrant for arreſtment ſuriſdictionis fundande cauſa ; 
and approved of this method of applying to the court, ſeeing a peti- 
tion to the whole Lords Was  unnecellary; as er was no need of in- 


timation to the defenders. 4 W. J. 
| Reporter, Lord TificeGlrt. 


No CXXXVII. 2gth November Dok. * 


ISAAC GRANT, 
AGAINST 


PETER GRANT. 


4 


Heritage of fourth brother goes to e elder. 


72 liam Grant of Larg had four ſons , Fobn, James, Peter, and 


George. 
George, the youngeſt, died without iſſue, leaving an heritable ſub- 


ject. 
William, the ſon of Peter 90 third ſon, then decent, obtained 


brieves for ſerving himſelf heir of line and conqueſt to George. 
Mac, the ſon of Jobn the eldeſt ſon, then deceaſed, oppoſed this 
ſervice, ſo far as it was intended to ſerve William heir of line to George ; 
and for that purpoſe offered a bill of advocation, maintaining, That 
he, as the ſon of the eldeſt brother, was heir of line to the youngeſt 
brother, in preference to the immediate elder brother of the youngeſt. 


4. The Lords refuſed the bill.“ J. D. 
For Iſaac, Garden. 
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not {de par NY BAS etl . 125 89 Tis 135 i wh ; A MRO 42 
Locbiel having been attainted for the S of 174. 5 had his. e- 
ſtate forfeited, his children claimed upon theſe bonds of * proviſion, 
 Objedied for his, Majeſty's Advocate, 
revocation... »:2do, There is no proof offered of the bonds having. been 
delivered evidents rior to the-24th of se 1 1 
1 The. Lend; Gli iſſed the claims. JJC 1 
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bn Mel, % bad three Gel. William, Aar, and cal. 
"ca arine WAS marriec 3 bad Tt rr 
Agnes Melroſe. married Famer, Goodlet of Abtotſbqugh, i and | had. , 
12 Jobn, Alerander, James and John died without 


5 
1 
* 1 - 


and Agnes. 
Iſſue.Alexand der Vent to America about the year 17a, where he was 


ſuppoſed to have died childleſs, but had iſſue a daughter, wied to 
Fob Howes, the father of Robert Howes... ee | Br ied 


LF * 


Agnes Goodlet married Robert Campbell af . aud had iſle 
Donean .Campbell, the father of Fames Goodlet-Campbell, 11105. 
Fn; Tn April 1719, William Melroſe, then reſiding in Landon, nie 
rom Janet Goodlet, the huſband. of Agnes Melroſe, an heritable bond 
71 2.7 0 Sterling, for money advanced, upon which he was. infeft. 
In In April 1739, he rand a will _ the Engliſh form, and died ſoon 
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his niece Agnes, the wife of Robert Campbell, and L. 500 to her younger 
children; alſo L. zoo to the: deſcendents of his ſiſter Catharine, — ke 
made no mention of the heritable bond in his will; and it is uncertain 
whether he khet, that by the law of Scotland, it eould not be conveyed 
by a teſtament: but without including this heritable debt, his other 
effects were not equal to the legacies,” And the teſtament bore a ſpe- 
.cial condition, that the le 8 ſhould be bound to execute any act 
or deed neceſſary: for eſtabliſhing the will, hen required by the exe. 
cutors. under the pain of forfeiting their legacies. Pa 
By the death of Millium Melroſe, the ſucceſſion to the heritable bond 
4 upon the deſcendents of his two ſiſters, vho were both dead; 
and the one half of it therefore belonged to Robert Howes, as deſcend. 
ed of his nephew Alexander Goodler, the fon of his eldeſt ſiſter, and the 
other half belonged to the deſeendents of Ca b. At chis time 
James Gcodler, the huſband of Arnet Melroſe, Ant, Gee his eſtate 


to Janes Goodlet- Campbell, his ann ww was thefefore debt- 


or in the heritable bond. EE IR KITE: 0993; 067 . 
As no certain —— Vas ee America, concerning 


the iſſue of Alexander; a precept of e lar conſtut was granted by Duncan 


Campbell; act iug as adminiſtrator for Jams Goodlet-Cumpbell his fon, the 
debtor in the bond to "Agnes Goodler,. and allo to the eldeſt fon of Ca- 
tharine Melroſe, who then, in con ce of the condition above men- 
tioned, conveyed the heritable bond to the executors of William Mel. 
roſe's will, in order to make up à proper fund for the legacies. The 
executors brought an action for payment againſt James Goodlet-Camp- 
bell: to which it was objefted, That with reſpect to one half of the 
bond, Agnes Goblet was not the true heir; for that there was a re- 
port that Alexander Goodlet had left iſſue in America. 

To remove this objection, Agnes Goodlet obtained hetſelf ſerved and 
retoured heir-portioner in general to Milian Melrofe ; and upon pro- 
duction of this ſervice, the Lord Ordinary decerned for payment, and 


a decreet was extracted; in conſequence of which the money was 


paid, and diſtributed by the eres of Millian i Melroſe! 8 will amongſt 
the legatèees. 
At the diſtance of ten years, Robert Howes granted a truſt- bond to 
Alexander Cunnynghame 5 upon which Mr Cunnyngbame led an adjudi- 
cation againſt Robert Hoꝛes, as charged to enter heir in ſpecial to Wil- 
liam Melroſe his great-granduncle; upon the title of which he brought 
an action againſt vam Gootllet, à Arbe ebtor in the” heritable bond, to 
one half of which Robert Heu pack Ti i TETRIS DEW 
Pieaded iin defenee, That payment had b 6 ng of the whole vi 
above ten years before,” upD A legal and ſüfficient warrant; and al- 
though it now appears, that 28 tö Ong Half, it Was not made to the true 
heir, yet us it wa made bona fide, the defender muſt be ſecure. „ 
2dly, Suppoſing the payment had been made. .collufively ; z yet as the 
defender was then an infant, und the affair was tranſacted by bis ad- 
miniſtrator- in- law, the payment m ERIN de Held, with reſpect to the 
defender, as Bond fide made, fecirip he ĩs not liable fot the fraud or de- 
li& of his tutor; From which he reaped uo Advantage. 
Aaſivrred, The conduct of Agnes Gppdler was in t us eng extremely 


| — and ãt — that Fires Goodter'her father, acting as ad- 


r miniſtrator 


; FR 2 FFF 87 
Det 18. GRT OF SESSION. 235 


mini ſtrator to the defender, muſt have been acceſſory to the fraud in- 
tended againſt Alexander Goodlet and his iſſue in America ; for James 

-Goodter was firſt prevailed upon to conyey his eſtate of 4bbotſhaugh to the 
grandſon of his daughter Agnes, . — , gcording to the natural 

right of ſucceſſion, it ought to have deſcen ed to the iſſue of Alexander ; 
and in like manner Agnes Goodlet concurred in the ſcheme which was 
concerted of diſappointing Alexander's iſſue of the one half of the he- 
ritable bond, and with that yiew Duncan Campbell her ſon granted the 
precept of clare to her; and although afterwards, to ſave appearances, 
he objected, when purſued for payment, That Agnes was not the neareſt 
heir, yet this defence was not properly infiſted upon, and Agnes having 


Alexander exiſting in America; and in this fituation it was his guty to 
7 fo 40148 inne 4, 1 l oo 140 able 2 Was pt ts : uty; to 
have inſiſted for © PRE ar That fact before maki 

10 7 


upon that defence. 
2dly, The queſtion in this caſe is not, Whether the defender ſhall be 


himſelf. - | 


aa found relevant.to libera 
hands, Je 5 


ol 


= 
14 a + 


( 1. r 111 843: N * 
** ken no decree againkt him; “ 18 


Jigs r e 3 HR, DL i 16 dis d ane ses 
a The! 0 nd the defender liable for the principal ſum, intereſt, 
„ 955 Were ity, and alſo in the expence of eatracting the de- 
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A. Lellart. Alt. Rae, Burnett, Ferguſon; _ Reporter Auchinleck. 
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the Lord Ordinary, that there 0 Ju f rp TRIPS the, iſſue of 


— —2——ů— 


y 
* 
ö 
k 


defi enge, more than if the whole 


une appear to have a legal right. Upon cheſe principles, a 
| to the exegutors of a baſtard;: being 
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mes Maxwtll, ſon! 4 Hugh, FETry che age "he A to . of 
twenty-two, during” the two firſt years of which he was an ap- 
Pretitise to a linen manufacturer, contracted ſome trifling debts to 
tradeſmen, and, 'among others, one of L.7 to 7 elfer a tailor. There 
were no complaints that his father had pinched him in his allowance. 

In a procels ar chi der 1 inſtance againſt the father, the ſon being 
dead ee ee Ws 


oe 8 Lords found the father We fo 11 the ont 425 0 J. b. | 


: 7 y : *. 5 5 
1H P33 97 5 [If] TX 44 * ©; 


| AB. Ane. Alt. Hogb Dabiynpll. 
4 way 
* t 
: ” * s 1 
> ”» * 4 7 p _y 3 4 3 
Ast dana 5 To {LOTTO Bt 727 nen {2191 
Neid, roy iouphs id 10 215 10 dur bit be 8. 
In l : 94172 14. 4 x | ; t emu er 175 
ait 1841 8 311 1 Me n 90 0 » 2073 1125 
An 1 286 . an MAJESTY 10 ponogars, 
p $83 {74 5 
1 4 6 F {2a 2 3 4 5 * 115 1108 B21 43 K * 11108 +: ROT 
> "_ * 5 a * 1 2 . * 0 5 17. i : "4 4 3 x 
« Y Eff 9153 212 EN 111 9 A6 4 r N LE e JT 8 15 1 x; 
as g * 4 5 


5 7 9 1 11 "+ 3 * * 2171 1611/1 
1 {> + ho 5015 420 af 40 rr w_ Av Ane 1 331. 50 | 


T- 


100 dd JAMES 3 of B2LLADRY M. 


21911018, C3 "7 . 811 4 UM 


% ene % ue or 14e years, LU valid 75 25 40 e 
Fette! 591109 21 110 (Hon (80 Bite 2. T DIG 8 20 WW” 
| 1676, Hig gh" Lord Loua u Sintern of a 
J | rartted a tac 165 5 Frafer, bis heirs, 
5 — or ſubtenants, f. he nch of Ph 3 "for yinereen years, 
from-Whwu funday 1670 4 And'after the ih} 9520 "expiration of the ſaid 
VERS years; for all the Th, years, and terms of other ninetten 
ybars; and at the iſh and expit of che fal 25 ſecond fineteen years, 

> « For all the days, ſpace, ahd ygafs and timE'of other nineteen years; 
«and ö Corn) From wichen ars to Ae oor , during all the 
« years of twenty times nmetetfi Fears; and aft 1 of the ſaid 
«; ſpace of the faid firſt twenty titties nineteen pen 7 41 9 7 ears 
* of other twenty times ninrteen years, and ay and while the 5 ſe- 
<\ condwenty=times'minercen” vet 4 fully Completed and outrun; 
“and after the expiry of the ſecond twenty 15 e years, for 
©/albthe ſpace of other twenty times nintteen years; aud ay and 
©, whale the ſaid three times twenty times nineteen ehe completed 
4 auc outrun: with warrandice at all n and 19 57 all mor- 
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he tack-duty payable by the tenant was 56 bolls farm- bear, 4 bolls 
horſe-corn, 2 cuſtom-cows, 4 wedders, 4 lambs, 4 dozen poultry, and 
x5 merks of tithe. A precept of ſeiſin was ſubjoined to this tack, 
upon which the tenant was infeft 16th June 1670, and his ſeiſin duly 
recorded upon the zoth of the ſame month 

Upon the 14th November 1673, Hugh Lord Lovat being then dead, 
and his eſtate veſted in the Earl of Seaforth, Sir George Mackenzie, and 
Hugh Fraſer, by virtue of certain appriſings; theſe appriſers confirm- 
ed this leaſe by a writing upon the back of it. 0 bio} l 

Upon the 24th Jannary 101, William Fraſer, eldeſt ſon of Simon 


to Hub Fraſer of Belladram,” ener n 
Upon the igth March 1747, Lord Lovat was atta inted; and James 
Fraſer of Brlladrum, the tackiman, entered a claim upon the tack, al- 
though that ſtatute did not require claims to be entered upon tacks. 
It was otectid to this leaſe by his Majeſty's Advocate, 1m, That be- 


could not be effectual by the law of Scotland. ado, Suppoſing it good 
againſt the granter and his heirs, yet it could not be good againſt a 
purchaſer; otherwiſe the faith of the records would be unhinged, and 


heir to Hugh Lord Lovat, the granter of the leaſe, but poſſeſſed the 
eſtate as a ſingular ſucceſſor, or purchaſer from Hugh Fraſer, the great- 
grandſon of the granter: and that-Hugh Fraſer himſelf did not repre- 
ſent the granter ; for that Lord Hugb, the granter's ſon, did not re- 
preſent his father; but poſſeſſed upon appriſings and adjudications ; 


vat, did alſo poſſeſs upon fingular titles. ö 


common law, good againſt the granter and his heirs. Thus a leaſe 
was ſuſtained againſt the heir of the granter, which was let © as long 
« as the graſs groweth up, and the water runneth down; 23d Fanu- 


ary 1717, Carruthers contra Irving. 


confirmed by the poſitive and negative. preſcription, ſo as to cut off 
all challenge on account of want of power in the granter, as has been 
decided in ſeveral caſes with reſpect to long tacks of teinds; and pre- 
ſcription muſt alſo confirm this tack againſt any challenge on ac- 


wil 


count of the length of its endurance:! - 


2a, It was the ancient practice, prior to the ſtatute 1449, to in- 
ſert a precept of ſeiſin in tacks, and to take infeftment, which had the 
effect to render them valid againſt purchaſers; and this method was 
followed in the preſent caſe: but, independent of that infeftment, this 
tack muſt be effectual in conſequence of. the ſtatute 1449, by Which 
all tackſmen in poſſeſſion are declared to be ſecure againſſ purchaſers; 
ſo that unleſs the length of the endurance ſhall he conſidered as a 
nullity of the leaſe, it muſt be eſſectual both againſt the heirh of the 
granter and againſt purchaſers. And upon tlie faith of the law fo 
ſtanding, many leaſes have been purchaſed in different. parts of the 
kingdom for à thouſand, and others for ſeveral hundred years. A liſt 
of many ſuch leaſes was exhibited; and it was averred, that in ſeveral 
43% inſtances 


Fraſer the tackſman, in conſideration of L. 400 Srots, aſſigned che leaſe 


ing for ſo long a term as 1140 years, it was an anomalous right, and 


purchaſers rendered inſecure. zaly, That the late Lord Louat was not 


and Hugb' Fraſer, his grandſon, who conveyed the eſtate to Lord Lo- 


Azſwered, imo, There is no law or uſage limiting leaſes to any cer- 
tain number of years. Every leaſe, of whatever endurance, is, at 


of oe 1 MP. e dee d fi HOT: 
It is beſides an eſtabliſhed point, That tacks are capable of being 
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inſtances great ſums had been laid out in buildings, and 
-provements, upon the Gbjeqs leaſed? m 
4 Neither is it true, that the faith of the records will be expoſed to 
| Te any danger by ſupporting ſuch feaſes; becauſe the ſtatute 1449 is on. 
= ly in favour of tenants who are in the natural poſſeſſion, and no pur- 
chaſe of land is ever made without inquiry made at the tenants with 
reſpect to the endurance of their leaſes, who have no intèreſt to re. 
preſent them as ſhorter than they truly are.—Suppoſing, therefore 
that Lord Lovat had been truly a purchaſer, yet this leak. muſt have 
been binding upon him; and, of conſequence, muſt be good again} 
 . 3dly, Though Lord Lovat, the forfeiting perſon; purchaſed the 
eſtate from Hugh Fraſer, yet he was bound by an expreſs article of the 
bargain, to indemnify Hub Fraſer againſt the warrandice he ſhould 
incur in conſequence of any challenge brought againſt the deeds of 
Hugb Fraſer's predeceſſors. Lord Hugb, the fon of the granter, did 
indeed poſſeſs the eſtate upon an appriſing for a very ſmall ſum; but 
that appriſing did not comprehend every part of the eſtate; and 
therefore his poſſeſſion of the other parts not contained in the appri- 
ſing did ſubject him to a paſſive title. Hugb Fraſer, the grandſon of 
Lord Hugh, did alſo incur a paſlive repreſentation of the granter of the 
leaſe ; for he granted a truſt· bond to the late Lord Lovat for L. 30,000 
Sterling, for the: purpoſe of completing a title to the eſtate in Lord 
Lovat's perſon; and upon that truſt- bond, Lord Lovat did; by adjudica- 
tion, make up a title to the whole eſtate of Lovat, and in particular to 
the ſuperiority of the eſtate, which remained in the bereditas jacens 
of the granter of the tack; in conſideration of which truſt- bond, Lord 
Lovat paid to Hugh Fraſer L. ta, ooo Sterling. Hugb Fraſer, by this 
ſale of the ſuperiority, did therefore ſubject himſelf to a paſſive re- 
preſentation of the granter, and was bound to fulfil his predeceſlor's 
deeds, at leaſt to the extent of what he gained by the ſucceſſion: and 
as Lord Lovat, the forfeiting perſon, | became: bound by the tranſac- 
tion with Hugh Fraſer, to indemnify him for the warrandice he ſhould 
incur in conſequence of any challenge brought againſt the deeds of 
his predeceſſors; no challenge could therefore be brought againſt this 
8 | tack by the late Lord Lovat: and the crown, in his right, is alſo bar- 
4 red from all ſuch challenge; eſpecially as Lord Lovat had confirmed 
| the leaſe, by accepting of the rent under it for a courſe of years. 
Upon the 14th Fanuary 1758, the Court found, That the tack in 
queſtion was good againſt the heirs of the granter; but found, that it 
was not good againſt Simon late Lord Lovat, the forfeiting perſon; 
Nor is now againſt the crown, as coming in hisplace. + 
Upon the 22d December 1758, upon adviſing a reclaiming petition 
and anſwers, the Court again found, That the tack in queſtion was 
mot good againſt che r ,h . 
Upon the 3d February 1759, upon conſidering a ſecond petition and 
anſwers; the petition was found not competent, ſo far as it reclaimed 
againſt two interlocutors in preſence, finding the tack not good 
againſt the Crown; but the Court reſolved to conſider, if the tack 
may be reſtricted to a ſhorter time, and to what time it may be te- 
ſtricted; and ordered memorials upon that point. And theſe memo- 
rials having been given inn, dou | oy 


other im. 
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e found, That che tack in queſtion may ſubſiſt for nineteen » 
- 2:4 From and'after Whigfnday 1765, and no longer” V. . 


| N B. This judgment was, in March 1762, reverſed upon an appeal, 
and the claim ſuſtained, 3 


/ 


oy The Lords, in reſpec of the conſent of his e Advocate, 


4 we "F 
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Ne MH MOD GG HA Ee Or 5 6th December 1758. 
Os WILLIAM. REID. 
N N - ' 1 1 8 7 | 
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Geer 
N 1 5 | 2 
WILLIAM PROUD FOOT. 
Obligation of relief of 'a written obligation cannot be created by parole- 
— . TL I., n 24 ö : F f Id | 
TT evid enc rs % OE OO Tb LADY A ALIGS CCC S At SAP Pa akon 


E. » | * 


Eid being charged for payment of a bill of L. 7: 6: z, accepted 
R by him in fayour of Lundy, and indorſed away by Landy, brought 
a proceſs before the juſtices of peace, againſt, Proudfoot, founded 
upon the enen facts: 8 * I OT AN} 95 86 £ {1 Gitane o a 
That Proudfoot having bought linens from Lundy, Lundy refuſed to 
deliver them, unleſs Proudfoot ſhould, get ſome perſon to be ſecurity 
with him for the price: That thereafter Proudfoor prevailed upon Reid, 


x 


farmer, to accept a bill for the price, on a promiſe that Reid ſhould 
never be troubled for the money; and Proudfoot having told Lundy, 
that Reid was factor to a_country-gentleman, prevailed; upon Lundy to 
take the bill, and got the linens from him. On theſe facts Reid con- 
cluded againſt Proudfoot to be relieved by him of the above bill. 
The juſtices having allowed a proof to Reid, he proved the above 
facts by the oaths e his wife, and two other witneſſes. 
The juſtices gave decree in favour of Reil. 
Proudfoot ſuſpended. In his ſuſpenſion; he alledęed, That he had 
got the linens, and that Reid had accepted the. bill for the price of 
them; but maintained, that Reid had accepted the bill, not as ſecuri- 


* 


Pleaded for Proudfoor, the ſuſpender from the ſentence of the juſti. 
ces, No proof ought to have been allowed by the juſtices to Reid, of 
the facts alledged by him; and ſince it hath been brought, it ought to 
be diſregarded, becauſe the intention of it was to greate, by parole- 


* 


evidence, an obligation of relief of a written obligation; whereas 
ſuch obligation of relief could only be created hy oath or writ of par- 
ty. This rule is . in the law of Scotland; and no ſuſpicion or 
Preſumptions ſhould make courts remove general Iand- marks. 
Anfwered for Reid the charger, By the purſuer's own acount, it ap- 


pears, Reid was impoſed upon, as he accepted the bill, and yet did not 
get the linens. This gives a right to courts to expiſcate by a proof 
The ſtrong preſumption of fraud 


wm 


the other circumſtances of fraud. 


- 
- 9 3 þ in 


or nineteen years 


who was then a young country-lad,,not of age, and a ſervant to a 


ty for him, but as debtor himſelf, to account berwixt Reid and him. 


: 1 2 —— = 2 . 
4 4 2 — : — —.— - 2 — 2 r 
2 — — r ——— — — — ply a. prnaoammgny ar 2 22 ——ů— — — - — — — — — - — 2 — — - > — — — 7 — — — _ — My 8 1 — — 2 983 . => as beds. . WAIT > \- 
WT TEES 7 S r I TID — 2 — 2 D 32 — —— — — r p r 8 5 - 5 TE 3 „„ Te rg Fo - EDI EIT SC: LD £3 . Ee he hoo 0 = — 2 ——— 1 5 * ws — : — — 5,0 ER AIR 0 
k 2 * by OI I 2 = XA = Yep. S IT AGICT — — — 2 2 — = "Rr JIG v D . 2 —— = 2 Dae 4 5 * 8 JA 7 8 a : 1 ey * het Oe en I IONS PIER — = 8 — — — — 4 . 8 2” * —— 
4 £ : " EY bt 4 A — - * A 8 2 % oct — — het are ee, age ts ot en — — Oak. * — 1 _ — 5 abt = * * 8 "I FEI * — 5 
A ö Ss * * . 4 5 * by _— 3 at i Sana woo Fay ch en mp oo oa 4 airy nm * e — + - . = 1 * > 2 " — —— CIR * Y — * — * 3 4 i q A , 5 A - — EE” . « 
2 —_— — — — E : es —_ * * 8 Wo * yo = 3 2 * 5 5 = = - * * — — SIX 6 "= * XY = ” 54m j 3 ä — 8 I 5 * n 22 — — * — Foyns , _— AR h = wi N 5 — 2 Tr * 6. 9. - of wo s . 8 32 *& — => * n . — - — — — — SRL BA w— —_ * - « * — 
* > 7 X 3 L 2 4 5 $ N 0 , 2 * N — y WS * — 2 — 8 * 8 a . ll — gy a 5 4 y 4 LS LE : — —. - _ — — hy — Ee. \ 
. - : Gs « J 3 33 re : * N * 4 2 __ — — — — — 2 
— FFP 3 1 re: op —— — r r 1 - z 8 4 . þ, - 133 ” 2 r yr * 4 I» - : "A 6 _——_ SE 1 5 WP . * — ——— aq . 2 — A 
—— x = 0 2 . — =x 7 ro = Gs - N — — 2 -- — —— 5 = RS : == = 
f b. r x = — 2 — — r — * a \ 22 7 — 8 wt. * 2 . . wy —_— — 
$3 5 8 — 8 1 - to - be ——— 32 ä _ p r Dx) — — * " - . — = _ \ =_ 
. » — * 4 1 8 — n "= 148 AC. a . RES £2 - * 5 822 7 . 1 - WA Shack his PEG as tt RAB neg w 4 1 ES . \ N 8 
R A ” a , r 3 * © 15 — 5 — 2 8 2 ; Le — — — 7 — 1 es 5 . * . - a — —ñ— —ͤ— th 9 * - 8 od * — + — — o = 
* 8 8 3 N * ran. cad 8 — os NT - — — - A 1 * 4 2 CTY "I 1 0% $a ate > -” 7 = 4x. mh — * W 3 a —_— A > en . Reb! 3— — — —— err r Pa * 5 a 1 — py W * — — * — err - 592 app MN a _ 3 "Wn 1 = — 1 1 
— 2 1 n 5 N 2 + . 2 N 2 : I RS ad 7 1 = 5 2 r ov 4 39> I" >. IR No 27 5 4 _ 3 4 A — 8 5 . 2 — — — 
I" OS + pea 3 ** * . of a I * Sr, 2 be, 9 8 — - = ar — 125 . CE — * 1 m_ W e N —— — gee 6 — N — JESS — — — n 2 
2 . 1 8 * * — * £ 8 : 22. * 2 r rr . — L * - 2 - b < A * N 
1 TRE 8 — wm ̃²ÜA nn! ̃ ore? wo I - a 
he 4 8 Rea 7 


_ article of the account. 


266 ' DECISIONS OF THE NiCXtam, 


in this raſe at ſitſt f gbt, and the certainty; of it afterwards, at pro. 
ved by che evidenee, make a particular exception in I particular caſe 
for the detection of fraud, an equitable exception from the general 


rule of ſtrict law. 
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The Lords ſufpended the letters.“ 8 WR 
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- ASST GNEE of ANGUS AND COMPANY, 
At: 7] 4 AGAIN TIF L 9 ; 
His MA JES * ADVO CA TE. 
No annualrent due on claim on forfeited 22 ” 
THE, aflignee of Angus and Company, ſhopkeepers' in Ediniurg), 


1 chime upon the forfeited eſtate of Cameron of Locbiel, who had 
been attainted for the rebellion 1745, payment of an account of fur- 


_ niſhings made to Leohiel, down to the 24th of June 1745. - 


| The affignee'claimed, further, annualrent froma year after the laſt 


To this laſt demand his Majeſty's Advocate objected. 8 


Plraded for the elaimant, The Lords are in uſe to give annualrent 
to tradeſmen after the lapſe of 4a year from the laſt article of their 


account, on this principle, That the furniſher has a right of indem. 


nification for the loſs he ſuſtains by ly ing out of his money. Locbiel 


would have been liable, had he not been attainted, for annualrent: if 


ſo, the Crown muſt be equally liable; becauſe the veſting act declares, 


„That no perſon or perſons whatſoever, having any eſtate, right, title, 
or intereſt, in law or equity, in, to, or out of any of the forfeited 


« eſtates, ſhall be in any reſpect prejudiced by their being veſted in 


his Ma jeſty,“ with the exception of debts contracted after the 24th 


of June 1745; and directs all ſuch perſons to give in their claims 
within a certain time. 5 2 7 Mo. } | a 8 2 . ö 5 "2 _ 5 

Anſwered for his Majeſty's Advocate, The Lords ſometimes give 
annualrent from a year after the laſt article of an account; but this 
they do not on the principle of indemnify ing the creditor for the lob 
he might otherwiſe ſuſtain: on the contrary, they give it only in the 
ſpecial caſe, that the debtor has been in morà in his payment; and 
the debtor will be free if the creditor has been in morà to receive. If 
it is given at all, it is gien, not to indemaify the one, but nomin: 
damni, and in order to puniſh the other for his Ailure of payment in 
proper time. But, in the preſent caſe, there has been no mrs on the 
lide of the Cron. The veſting-a&@ provided for the payment of the 


debts of the traitor; it empowered the Court of Seffion to aſcertain 


thoſe debts; but till thoſe debts are aſcertained, the creditor can. 
not act, nor can the Grown be in nora for not making payment of the 
ODD RSS e nd 1” 
1 8 128 4 | $414 %*\1 - POS On Ss La 1 9 * x! $744 * 
The Lords found no annualrent e „„ 
Ac. 1% Campbell Alt. The Crowu-Law yes. 
. No CXLIV. 
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Carrier breaking agreement, liable for every hazard. 


ILL to Glaſgow, gave expreſs orders to the carriers of them, who 
were employed under, Janet Thermes, a carrier, to carry them upon 
horſeback, and not in a cart; which orders were-promiſed to be obey- 
The carriers, however, put them upon a cart above meal. When 
they arrived at Glaſzow, they were found to be broke. 
value of the glaſſes, Fanet Thermes proved, that the glaſſes were ſo in- 
ſufficiently. packed in the frames, that they could hardly fail to have 
been broke though carried on horſeback. _ ee LE ITTLS 
« The Lords found Janet Tbermes liable“ J. v. 
A. M.. Alt. Fo. Dalrymple © 55 
17% eee © Hearing in Preſence. 7 C2597} 7 | 
| NFCXLVY. „ 4 06 76x 14th December 1758. 


504 Elen 6412 7 , 
i 
tf; N | Tailzic prior ue act 1685, it muff be recorded? 


IN January 1684, the Counteſs of Rothes made a ſettlement of the 
eſtate of Rot hes, in favour of herſelf, and the heir-male of her 
then marriage; which contained a procuratory of reſignation, and 
was fenced with all the prohibitory, irritant, and reſolutive clauſes 
uſual in ſtrict entails. e r 8 
The Counteſs did not expede a charter upon this entail until the 
record the entail at all. 8 | 
The Counteſs was ſucceeded by her ſon Earl Fohn ; who contract- 


was ſucceeded by the (preſent Earl; againſt whom. Pbilp brought a 
proceſs for „ fo nay riot 8 

The Ear 's defence was, That he took his eſtate under the entail 
| 1684, and therefore was not liable for the debts of his predeceſſors. a 


; 1 c . Abx Glaſgow | being to ſend ſome looki ng-glaſſes from Edinburgh 


In a proceſs at my Lady's inſtance againſt Janet Thermes, for the 


year 1687, nor took infeftment until the' year 16893 nor did ſhe ever 


ed large debts ; and, among others, a debt to Jobn Pbilp. Earl Jobn 
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Objefed for Pbilp, mo, The ſettlement of 1684 could not Protect 
- againſt creditors, in reſpec it was never recorded in the regiſter gf 
. entails; and entails made prior to the act 1685, were by that act re. 
- quired to be recorded, as well as thoſe made poſterior to it, - 
Before the act 1685, it had been doubted, whether entails were good 
at common law. Even ſuppoſing them to have been good, it was oh. 
-ſerved, that there was no regiſter for recording them, and that credi. 
tors and purchaſers might be intrapped by the latency of them. Ty 
remove that doubt, and give validity in la to entails, and to remove 
this danger, and prevent creditors and purchaſers from being intray. 
ped, the act 1685 was made. This act, which-declares it © lawful for 
« his Majeſty's ſubjects to tailzie their lands and eſtates, does alſo, for 
the ſecurity of purchaſers, and of juſt and Tawful creditors, expreſsly 
declare, That“ ſuch tailzies ſhall only be allowed, in which the afore. 
« ſaid irritant and reſolutive clauſes are inſert in the procuratories of 
'< reſignation, charters, precepts and inſtruments of ſeiſin, and the 
original tailzie once produced before the Lords of Seſſion judicial. 
„ ly, who are ordained to interpoſe their authority thereto, and re- 
« corded in a regiſter appointed by this act to be kept for that ſpe- 
« cial purpoſe.“ As this regiſter can be inſpected eafily, and at ſmall 
.expence, no purchaſer or creditor can be inſnared. The general regi- 
ſter of infeftments is only ſearched, in order to diſcover the incum- 
 brances on an eſtate ; and is no ſecurity againſt-entails, which cannot 
be there diſcovered, but with difficulty, and at great expence. The 
act thus chiefly regarding the ſecurity of purchaſers and creditors, 
certainly intended, that all tailzies, as well thoſe prior as poſterior to 
the act, ſhould be recorded in this regiſter. And there is no reaſon 
to ſuppoſe, that its proviſions do not extend to tailzies executed prior 
to this act: it muſt have appeared great injuſtice, to leave creditors 
to be inſnared by theſe ancient latent deeds, when it could be reme- 
died by the eaſy method of recording them in a particular regiſter, — 
The reaſon of the thing, the danger to creditors and purchaſers, and 
the neceſlity of a proviſion to prevent that danger, apply equally to en- 
tails made before as to entails made after the act; and therefore the 
act muſt be preſumed to have been intended to apply equally to both. 
The reaſon and ſpirit of the ſtatute are confirmed by the words of it. 
The ſtatute enacts, as to all tailzies in general, without any diſtinction 
of paſt or future ones, which it certainly would have diſtinguiſhed, if 
it had meant a diſtinction; and as it injoins a form poſſible to be ob- 
ſerved, with regard to tailzies already made, as well as thoſe to be 
made, the general directions of the act muſt be complied with. For 
the clauſe above mentioned, That ſuch tailzies ſhall only be allowed 
as are recorded, does plainly put a negative upon, and exclude from 
the benefit of the act, all thoſe which ſhall not be ſo recorded. 
The 33d act 1690, intitled, Ad for ſecurity of creditors, vaſſals, and 
heirs of entail of perſons forfeiting, enaQs, © That heirs of entail, where 
« their infeftments are affected with irritant and reſolutive clauſes, 
% ſhall not forfeit the entailed eſtate by their treaſons, providing the 
+: right of tailzie be regiſtered,” conform to the act of parliament 
«, 1685.” From whence it is. evident, that forfeiture took place, 
without diſtinction, whether the tailzie was executed prior or poſte- 


rior to the act 1685, unleſs where the entail was duly recorded: a2 


: 
* 


as no entail, though prior to the act 1685, unleſs recorded, could bar 
a forfeiture, the fame rule ought to take place with equal reaſon in 
the cat of juſt aud onerous creditors. 5 VV 


retroſpect without expreſs words; and as there is no mention in this 


of this act can be extended to theſe. The act fo far reſpects old en- 
rails, that the proviſions and irritancies muſt be repeated in every ſub- 
4h quent conyeyance of the eſtate to any of the heirs of entail, which 
creditors and purchaſers may ſee by looking into the other common 
records, without great trouble or expence. But the act does not make 
the validity of the entail) before the tranſmiſſion, depend upon the 
regiſtration of it in the regiſter of entails. If it had, the act would 
have put it in the power of all the proprietors of the old entails at 
the date of the act to have deſtroyed them, by refuſing or neglecting 
to put them into the regiſter of entais. 

The words of the act, critically conſidered, confirm this. It ſta- 
tutes and declares,“ That it hall be lawful for his Majeſty's ſubjects, 


« tailzies, with ſuch proviſions and conditions as they /ball think fit.“ 
Theſe words are ſo far from creating a retroſpect, that rows clearly 
relate only to future entails, and to thoſe who hall thereafter make 
thei ae, en % // ̃ PM v $17 4-20 FA 


This interpretation is confirmed by the analogy of law. The act 


their date, has not been underſtood to have a retroſpect, or to regu- 
late ſeifins taken before the act, which as the law ſtood previous to 
it, Were completed without regiſtration. ee. 


by infefrment after it, was no entail prior to that ſtatute: it was on- 
ly an inchoated, not a complete deed ; it did not become an.entail 
till after the ſtatute; and therefore required regiſtration, like other 
entails made after the year 1685. VV 
Anſwered for the Earl of Rothes, The error of this objection ariſes 
from not attending to a diſtinction betwixt a real deed and a com- 


plete one. Till infeftment, the ſettlement of 1684 was not a real 


Her ſon, the next beir, could have been compelled to make up his 
titles upon that entail if he had refuſed to do it; and when he did it, 
the infeftment is drawn back to the date of the ſignature, and vali- 
dates the whole. WI | | 
The Lords found, That the tailzie in queſtion ought to have 
been recorded, in terms of the act of parliament 1685, con- 
ie cer un ain . . . 


A. Homilton-Gordon, 4. Pringle, Ferguſon. Alt. Miller, Advocatus, Lockhart. | 


NB. This judgment was affirmed in the Houſe of Peers, 


9 
= 8 ' v 


112 


Anifwered for the Earl of Rotbes, No law can be preſumed to have a 


act, of tailzies executed prior to the date of it, none of the proviſions 
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to tailzie their lands and eſtates, and to ſubſtitute heirs in their 


of 1617, which requires ſeiſins to be regiſtered within fixty days of 


Obfected for Philp, '2do, The ſettlement of 1684 not having been 
confirmed by infeftment prior to the act 1685, and only confirmed 


right; but by the Counteſs's ſignature it became a complete deed. 


No CXLVI. 


EEE ook ory 
> OOO. 5. i NEE 
— — 


LE {4:0 
. b 


* 


—— Ko 1 2 1 ”— 25 N 8 «WH, F, 
2a p 2 — — XIE — — = bY > > 5 
—— — - — — — * - © - * a 
— 2 6 b 25 * — — _—_— — — —B—B— — _ 
: 5 Ng ; 8 N 9 — ů — — < — — W 
arias ͤ . 7˙»‚‚¾ Eben 4 — * — S 3 — B ——— 8 , = aw. —— m 
„ De * 4 wy 1 rr — leery SD 5 . . 
= — - —+ - 2 ad « « — 4 — 0 - - oo — x gen, | 


b ws 2 9 
— — — 5 e.: . 

JI PPP 
9 _ — 3 . - 


3 
REES Te EEE TIENTS. — 
Þ - © ho — —— — — — —— — . — — 
n 2 2 n . 
c ON NS — 
Des 
3 


* 
— 


8 . —— 
— r — - 2 © 1 29 
DORN K — 2 


DECISIONS! OF: 0 Ne CXEvI. 


Py * 1 1 * 9 
4 : wo FO 4 #4 W np * 


% * a . g T ©» » 
15 8 * 2 We 1 "IF" * ob + % * 7 2 FO o er "+ #þ : N 8 
* 1 2 4 y * SV - * 4 1 1 4 v 
ens, YO SIE CIT F933 T4 #13. 
a> 7.4 © $a * ' * A 
# 7 


No CXLVI. thy oa bo mates ha th bs na, Danse, 7 175 
NORMAND MACLEOD, 


— 
* 
1 


AGAINST, 1 8 1 
WILLIAM FRASER, 


It is no 25 againſt an a . + «la. that the ho e 70 by the 
pur ſuer was the * of the. ee *. 4 criminal Ow brought 
_ againſt the defender. r | 5 


Ormand Macleod of Macked urſued. William F rafer 853 relief of a 
bill of L. 70, granted by him Macleod to the mngiftmntes of Inver- 
nes in the year 1745. | 

The facts on which he qualified his claim of relief were, That at 
the time of granting the bill, William Fraſer was under trial in the 
Court of Juſticiary, in the name of the King's Advocate, but at the 
expence of the town of Inverneſs, for the, forcible abduction, rape, and 
marriage, of his now wife: That William Fraſer had applied to him to 
make up the matter with the town of Inverneſs ; and that he made it 
up with the town, by granting the bill in queſtion, being the neat ex- 
pence which at that time had been laid out on the trial; and that in 
conſequence thereof the proſecution was diſmiſſed againſt Fraſer. 

_ Anſwered for William Fraſer, Suppoſing the facts to be true, they 
were not relevant to give a title to relief: for tranſacting a crime is 
in itſelf a crime, a null act; and the rule of law takes place, Quod in 
Harps cauſa melior eft conditio pofſidentis. ned 

12 The Lords ik ee pen liable for che c contents of the bill.” 
180 % J. D. 


200 A Roſe And, Pringle, Fogufin _ A 7. "OE" Lockbart.. 
Ne CXLVIL:-- + 9: 2 150 Ml 18th December 1% 


AG NES LOGAN, 3 YOUNGER: CHILDREN of 
en CAMPBELL, | 


AGAINST 
Hf ELDEST: SON. 


Huſband may on deathbed grant rational ! creat” to. 1 to aſe? beir.— 
Quantum of aliment to children wn whore 


H Ugh Campbell purchaſe te Muds of 1 in a thy -pariſh, 

from his brother Andrew, for 19,600 merks. He paid the price, 
received a diſpoſition ; but no infeftment followed. This purchai 
rr all the fortune wy had. | 29” 
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merks yearly for Agnes Logan his wife, and 1, ooo merks among his 
three younger children; 8000 merks of which-was payable at his own 
deceaſe, and 3000 at the deceaſe of his wite. | 


* » 


action, ſo far as regarded the proviſions made for the younger chil- 
dren, vide caſe, p. 88. of this volume, the younger children next 


” 


fiſted for payment of the provifion made for her. 


% The Lords reſtricted the annaity provided to the widow to 200 
e merks, and modified the aliment to be paid to the younger chil- 
* dren to 250 merks yearly, to be divided equally amongſt them, 
„ ſo long as they all remain minors; and after the majority of 


they continue both minors; and after the majority of the two 
* eldeſt, to the remaining one, ſo long as he or ſhe ſhall remain 
* minor; and failing of any one or more of them by deceaſe in 
minority, to the ſurvivors equally, or to the ſurvivor: And 
found, That ſo ſoon as the relict's annuity ſhould ceaſe by her 
« death, the aforeſaid aliment of the children ſhould be increaſed 
100 merks yearly, to be divided, ſubſiſt, and terminate, in the 
+ ſame manner with the original aliment,” _ JI. Ds 


AQ. Jo. Dalrymple. e Alt. Burnett, 


nd 


WILLIAM, CAWFIELD, Eſq; SUPPLICANT. 


£3 © 
* 


5 Prorogation f a leaſe by authority of the Court ; upon a | fſequetrated 
SE Do i FFV 


IEE eſtate of Caſllebill was ſequeſtrated in the year 1748; and a 
proceſs of ranking and ſale having been brought, it appeared by 
the proof, that the lands were worth, at twenty-two years purchaſe, 
L. 70,635 Scots; and that certain houſes in the town of Inverngſs, 
at fourteen and fifteen years purchaſe, were worth L. 9340 Scots - 
That the eſtate was ſubject to two liferents, amounting to I. 125 
Sterling ; and that the debts, by a ſtate, amounted to L. 1 26,617 Scots. 
from which ſtate it appeared, that the debts exceeded the utmoſt price 

that could be expected for the eſtate. | wn 
Witham Cawfield had obtained the reverſion of a tack of the lands 
of Meikle Draikies, part of this eſtate, at the rent of L. 30; the years 
of which tack were nearly expired in the 1758. He beſtowed a con- 
ſiderable expence in improving the farm, by incloſing, draining, and 
culture, and was willing to lay out the further expence neceſlary to 
complete the improyement, provided he could obtain a renewal of his 
FOE 3X | leaſe. 


COURT OF SESSION. 265 


Six months after, Hugh being upon deathbed, and ſeeing that he had 
no other fund for a proviſion to his wife and younger children, cancel- 
led the d iſpoſition; took an obligation from Andrew to ſell the lands: 
for behoof of Hugh and his heirs; and then made a proviſion of- 300- 


The heir having brought, and ſucceeded in a reduction of this tranſ- 


brought a proceſs of aliment againſt him, and the widow likewiſe in- 


« the eldeſt, to the other two, equally betwixt them, fo long as 
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a . DECISIONS. OF, THE N*®Cxiix, 


leaſe. As the eſtate; was bankrupt, and the hei Gig of, the family could 
not interpoſe, he applied to the court, ſetting forth theſe facts, and 
praying, chat the factor upon the ſequeſtrated eſtate might be authori. 
ſed to execute a prorogation of the tack for thirty years. 
_ To this application ſeveral creditors gave their conlent, conſiderin | 
it as beneficial for the eſtate, The PUNT; of 9a ent heir alſo 
conſented. | 
The court remitted to the Lord Ordinary x0. inquire into the fads; 
who, after calling parties, appointed an intimation to be put up in 
the minute-book, that the whole creditors, might be appriſed. 
The caſe being afterwards reported to the court by the Lord Or. 
dinary, and no objection made by the creditors, 
„% The Lords remitted to iy Lord Ordinary to inquire how far 
* this demand will be dee to Fhe late, and to call the 
= next heir.“ ns | 175 w. I. 


Aa. Heu c. 5 eee 3 


Ne CXLIX. | N e 7 | 19D December 1758, 
Jangs LUNDIN of. DRUMS, 
4 ,es c 


JAMES HAMILTON. 


Warning only neceſſary in removings from land, not from a houſe, though 
in tbe Ca 


HE * witch cocking betwixt theſe parties was, Whether 

a regular warning was neceſlary to be executed forty days before 

Whitſunday, previous to my proceſs of removing, againſt a tackſman 

of a houſe in the country? or, Whether the act 1555, anent, warnings, 

does not apply only to the poſſeſſors of lands? 

See Craig, lib. 2. d. g. $18, ; Stair, title, Tacks, J 38.3 Sir George 

Mackenzie, Obſerv. on faid act; Bankton, ool. 2. b. 110.3 Decifion, 2 iſt 

November 1671, Riddle, N 5 

The Lords unanimouſly found, That the act 1 5 5 5 did not extend 
* to houſes in the country.“ wa . 0. 


© A&D, Greme. Ak. Pn | Reporter, Lord Juſtice-Clerk. 
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JOSEPH YULE. 


F 


has known' of bis children without making any alteration.” _ 


bn Yule, when unmarried, and near eighty years of age, lent out 
two ſums of 1000 merks each, upon two bonds. Both bonds bore 
the money to be borrowed from him, and they were taken payable to 
were equal to about one fourth of his fortune. 

Afterwards he married, and had children: he lived three years after 
the date of the bonds, and two years after the birth of his firſt child; 
but never made any alteration in the tenor of the bonds. 


* 
* 


out for him; and Jobn, before his death, had been heard to fay; that 


converſations had any reference to the bonds in queſtion, did not 
clearly appear. | ; OTF Ws ” . 


1 


been under an implied condition, Si ſine liberis decgſſtrit, and fell to tlie 
ground as ſoon as that condition failed by the exiſtence of children; 
and ſupported her plea. on the authority of the Civil law, contained in 


and. J. 40. par. 3. De pad... 


Anſwered for Joſeph n ule, The Reſponſe of Papixian, which rndrodhes 
ced the implied condition, Si ſine liberis deceſſerit, does not apply to the 


caſe in hand. 


* 4 
= 


For, 1m, It. ſuppoſes the caſe of am-univerſal'fdeicommif; to reſtore 


caſe of the deceaſe of the heir, or other perſon hanoratus, | There: the 
condition, Si fine: liberis deceſſerit, has been implied, becauſe it was 
thought the teſtator would not have tied him to give up the whole ſue- 
ceſſion, if he had foreſeen the event of his having iſſus of his oN body. 
Whatever reaſon, there may be for this preſumption in an univerſal ſuc- 


to interpolate ſubſtitutes whom the teſtator has not called. 1105 
240, It is agreed upon in the conſtruction of this law, that the im- 


* 


tor 


Condi tio, Si ſime Jiberis deceſſerit, does not take place, where the father | 
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him; and failing him by deceaſe, to His brother Fo/zph. Theſe ſums 


Foſeph had been in uſe to impreſs money into Fobn's bands, to lend 
he had taken care of his brother. But whether ſuch ſums or ſuch 


Upon Job's death, his daughter Batbia claimed theſe bonds, on 
this ground, That the ſubſtitution to Joſepb muſt be underſtood to have 


the Reſponſe of Papinian, in l. 102 De conditionibus et demonftrationibus'; 
and J. 30. Cad. De fideicommiſſi extend ing the limits of that Reſponſe; 


the whole ſucceſſion ſettled by the granter to a collateral relation, in 


ceſſion, it would be taking too much liberty with the expreſs witls of 
defuncts, to imply ſuch condition in every ſpecial legacy, and thereby 


plication only takes place when the event was unforeſten by the teſta- 
tor. For inſtance, if there were children exiſting at the time, they 
will not be underſtood to be in condit ione pofiti, if they were not named; 
tor the law will not interpolate, in a ſettlement, heirs whom the teſta- 
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an heritable debt on the eſtate of Croꝛodibnoꝛ for L. 350, upon Which 
Somervel had been infeft. The heritable bond, and conveyance in 


came out due to Scot by Bell L. 454. A diſpoſition was the ſame day 
executed by Scot in favour of Bell, of Scot's ſhare of this debt, aflign- 


lance due by the account. 


the hands of Graham, purchaſer of Crowdiknow, in order to affect 


286  ,/DECISTONS OF THE Wed. 
tor had in his eye, and did not think fit to give a place to in it; Yoet, 
tit. F. Ad ſenatuſconſult. Trebellian. & 18. And for the ſame reaſon, where 
the children are afterwards born during the teſtator's life, and he 
makes no alteration of the ſubſtitution in their favour, the preſumption 
is, that he meant the deſtination to ſubſiſt 1 in the terms it Was expreſ. 
ſed; Bankton, vol. 1. p. 227. = 
. The Lords found, That ven bad a \ right + to the bonds,” 7, p. F 
AR. J. Dalrymple, Lacibart. Alt. deer, Milker, Ferguſon. 5 


Ne CLI. ! * e e e td (7) 3 20th December 1758. 
„Sir WILLIAM MAXWELL of SPRINGKELL 


* 


AGAINST 


Y BENJAMIN BELL. 


Neduction on the act 16 96.—Coinpetition as to the age! of an "A 
ritable abt between a aſp ion not ee an an arrefiment. | 


Fllliam Scot ah Benjamin Bell nes on «fortharly years a trade of 
".. purchaſing cattle in Scotland, and was F THEM in England, which 
begnd in the year 1720. | 
In 1727, they acquired from Fobn Somervel, ra Bet wirt them, 


88 
HA 


N. 


their favour, was produced in the ranking of Crowlibnow's creditors, 

Upon the 8th of April 1745, a final clearance was made between 
them; by a fitted account, in which the whole of this debt was ſtated to 
the debit of Bell; and after ſtating every other article, the balance 


ing him to Somervel's precept.— Bell afterwards paid to Scot the ba. 


In the year 1746, Bell put Scar” s diſpoſition into the general regiſter. 
In 1748, Scot became a bankrupt in terms of the act 1696. 
In Juiy 1749, Sir William Maxwell, as creditor to Scot, arreſted in 


Scot's ſhare of the annualrents'of this debt; and, in February 1750, ob- 
tained an adjudication againſt Scot, in order to attach the debt itſelf. 
In July 1750, Bell took infeftment upon Somervel's precept, which, 
as to Hcot's ſhare of the debt, proceeded upon the diſpoſition 1745. 
Sir William Maxwell brought an action of forthcoming upon his ar- 
reſtment, in the courſe of which he alſo produced his adjudication. 
Benjamin Bell appeared, and claimed to be 3 apon' his diſpol- 
tion from Scot, completed by infeftment in Fuly' 17 | 
Pleaded for Sir William Maxwell, By the ſtatute 17696; all yoluntary | 
diſpoſitions by a bankrupt i in favour: of his creditor, within ſixty days 
before his bankruptey, in preference» to other creditors,” are declared 
null. And it is further declared, © That all diſpoſitions, heritable 


2 bonds, or other heritable rights, whereupon infeftment may 3 
« gran 
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„ ovanted by the foreſaid bankrupts; ſhall only be reckoned as to this 
N — of a to be of the date of the ſeiſin lawfully taken there- 
« on.“ The diſpoſition by Scot to Bell muſt therefore be held as of 


the date of the infeftment taken in July 1750, which was two years 


after the bankruptcy. 0 ee aste 
2dly, Sir William is at any rate preferable upon his arreſtment to 
the annualrents of the debt preceding Fuly 1749, when the arreſtment 


was uſed, becauſe the diſpoſition in favour of Bell was not completed 


Anſwered, 1, The act 1696 only applies to diſpoſitions or heritable 
bonds which contain an immediate warrant for infeftment ; whereas 
the diſpoſition by Scot to Bell conveyed only Somervel's precept, upon 
which the infeftment was afterwards taken. Beſides, the diſpoſition 
by Scot was not granted for ſecurity of a prior debt, but for money 
ſoon after advanced by Bell. At any rate, the act 1696 cannot apply 
to this caſe : for the heritable debt in queſtion was a copartnery- ſub- 


by intimation or infeftment before that time, FF 


ject, and at clearing the copartnery-accounts, was conveyed to one 


of the partners, as a diſtribution of the company- effects; which could 
not be overturned by the ſubſequent bankruptcy of either. 

2dly, If Bell has right to the heritable debt itſelf, he muſt alſo have 
right to the annualrents : the diſpoſition in his favour was ſufficient 
to diveſt Scot without intimation, and muſt carry the debt and all its 
advantages. 5 Fe: ow cov IM 

Replied, It is true, that it was found, in January 1734, creditors of 
Scot of Blair contra Charteris, that the act 1696 did not apply to the 
caſe of diſpoſitions not containing immediate warrant for infeftment : 
that judgment, however, proceeded upon a principle of law, the con- 
trary of which was afterwards eſtabliſhed. It was at that time held 
to be a principle of law, that ſuch diſpoſitions did. completely denude 
the granter. This had been found, 2oth November 1733, Sinclair; but 
it was afterwards adjudged and eſtabliſhed, 22d June 1737, Bell of 
Blackethouſe, that a poſterior diſponee to ſuch kind of rights, complet- 
ing his title by infeftment upon the precept aſligned, was preferable 


to a prior diſponee, as being the firſt who completely denuded the 


granter: and it muſt follow, of conſequence, that in this cafe Bell 
had not denuded Scot, or completed his right, till July 1750, after 
Scot's bankruptcy, —Suppoſling the conveyance by S:ot ta Bell to have 
been granted for a ſum advanced, or ſoon after paid, this would not 
be a good defence againſt the reduction on the act 1696; as will ap- 
pear by the deciſions collected, p. 86. of the Dictionary, voce, Bank- 
rupt; 2gth Fanuary and 12th December 1717, Grant contra Duncan, And 
upon that point, after a contrary decifion, 19th Fannary 1726, Chalmers 
there followed two other caſes in terms of the firſt decifion ; 19th Fune 
1731, creditors of Merebiſton; 25th November 1735, traftees of Mat- 
thieſon's creditors. In each of theſe three caſes, the diſtinction be- 
tween nova debita and prior debts was rejected. Neither is the pre- 


text of a copartnery a good defence: for in this caſe there appears to 


have been no permanent company between Stot- and Bell, but a Joint 
trade carried on from year to year, and the profit annually divided. — 
At any rate, this heritable debt was no copartnery-ſubject, but difpo- 
ned to them by Somervel, not as partners, but equally betwixt them ; 
and it was not conyEyed by Scot to Bell as a diſtribution of the com- 
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6 Robertſon, during all the days of 
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pany- effects, but, in ſome meaſure, ſold to him for money he was af. 
tr ö t to wth 26 ES add 

2 2dly,'As to the annualrents, the diſpoſition in favour of Bell did not 
denude Scat till infeftment was taken; and therefore, till then, the 
diſpoſition only imported an aſſignation as to the annualrents, which 
Was not completed by intimation till after the arreſtment; for the 
date of a diſpoſition not completed, can have no effect in a queſtion 
with third parties. In two ſimilar caſes, an arreſtment was preferred 
as to the rents of lands, to a prior diſpoſition upon which infeftment 
was net taken till after the arreſtment 3 22d November 1633, Warn} 


contra Anderſon; 24th June 1642, Lord Forreſter contra Caſilelaw, 


The Court ſeemed chiefly moved by the defence founded on the 
copartnery., . | N 768 nn 
The Lords found, That Benjamin Bell was preferable to Sir Nl. 
iam Maxwell, as to the principal ſum and annualrents in que- 
| n IG | = . 
For Sir William Maxwell, Jobnſtone, Rrguſon. Alt. Montgomery. Clerk, Kirkpatrick. 


N © CLUL. | T 7 Ji | | 20th December 1758. 
DAVID MULLO, 
_ GA IN dT... | 
JAMES and ROBERT MULLOS. 
Queſtion of relief between an beir and executor. 


1D marriage- contract, in the year 1743, betwixt Alexander Mullo and 
Cbriſtiam Robertſon, Alexander had bound and obliged him, his 

* heirs and executors, at and againſt the term of Mbit ſunday thereafter, 
64% to provide and have in readineſs, of his own proper means and ef- 
« fects, the ſum of to, ooo merks ; and to ware, employ, and beſtow 
the ſame, upon land, or other good ſecurity, for annualrents; and 
6e to take the rights and ſecurities to be granted therefor, conceived 
« in fayour of himſelf, and the ſaid Chriftian Robertſon, his promiſed 
* ſpouſe, and longeſt liver of them two, in liferent, and to the child 
* or children to be procreate between them of ſaid marriage, their 
<* heirs, executors, or aſlignees, in fee; and failing of children, L. 1000 
« of {aid principal ſum, to fall, accreſce, and belong to the ſaid Ch. 
„ ſtian Robertſon, her heirs, executors, or aſſignees, in caſe ſhe hall 
happen to ſurvive the ſaid Alexander Mullo, her apparent huſband.” 
An after clauſe in the ſame marriage. contract is in the following 
words: And in order that the ſaid Chriftian Robertſon may be the 
« better ſecured in the regular payment of the annualrent of the 
« foreſaid principal ſum of 10,000 merks, in caſe ſhe ſhall happen 
4 to ſurvive him, he thereby binds. and. obliges him and his fore- 
“ {aids thankfully to pn y, and deliver, to the ſaid Chri/{a 
py her lifetime, after his deceaſe, an 


« yearly annuity or jointure of 500 merks, or any other annualren 
. ö « agreed 


* 


. 
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« agreeable and correſponding; by the-laws of this kingdom for the 
time, to the foreſaid principle ſum of 10, ooo merks.“ ddl 


After this marriage Alexander purchaſed a tenement of houſes in 


undes, of L. 20 yearly value, the rights of which he took, not in 
_— the Sas af marriage, but, in general, to himſelf, his 
heit MUSES ]⅛¾«ͤwß́‚, 4 1 a 200 
Alexander fied in the year 1755 ; Chrifttan Robertſon ſurvived him; 
there were no children of the marriage; his ſubjects were the above 
tenement, and L. 700 of perſonal eftate. | Oh | 
When on deathbed, Alexander executed two ſettlements : by the one, 
he conveyed his moveable ſubjects to his nephews James and Robert 
Mullos, and burdened them with the payment of 200 merks of his 
wife's jointure provided to her by the above contract of marriage; 
by the other, he diſponed the tenement in Dundee to another nephew, 
Alerander Mullo; with this proviſo, Providing and declaring, that 
% the ſaid Alexander Mullo ſhall, by acceptation hereof, be expreſsly 
bound, burdened, and-obliged, to content and pay yearly to Chri- 
i /tian,Robert/on his ſpouſe, during all the days of her life, after his 
tc deceaſe, the ſum of - 300*merks Scots, as a part of the yearly join- 
ture provided to her by the marriage- contract entered into be- 
« tween them.“ bay ST: | ; 
David Mullo, heir of conqueſt to Alexander, brought a reduction of 
Alexander's diſpoſition of the tenement to his nephew Alexander on the 
head of deathbed, and prevailed in it. But James and Robert Mullos, 
the legators of Alexander, and who were likewiſe, with others, execu- 
tors to him, appeared for their intereſt in the proceſs, and claimed 
relief of the ſum of 300 merks yearly, payable to the relict, as pro- 
vided by the deathbed-diſpoſition, to which extent they inſiſted to 
ſupport the validity of the deathbed - diſpoſition. 
Prleaded for David Mullo, Alexander Mullo, by taking the inveſtitures 
of the tenement to his heirs 1n general, did not implement the obli- 
tion in his contract of marriage, to take to his wife and ſelf in life- 
rent, and children of the marriage in fee. This laſt proviſion there- 
fore remained only in nudis termints of a perſonal obligation, and as 
ſuch was ultimately preſtable by the executor, who was bound to re- 
lieve the heir thereof. Neither could that obligation be transferred 
from the executor upon the heir, upon the footing of the ſecond clauſe 
above mentioned of the contract of marriage : for the firſt clauſe is 
the primary, principal, and capital, obligation ; the after clauſe is 
only an acceſſory obligation to the other. It is ſo immaterial, that 


nothing is therein expreſſed which would not have been implied, whe- 


ther expreſſed or not ; it, being plain, that if the huſband was bound 
to lay out 10,000 merks for the wife's liferent, he and his repreſen- 
tatives would have been liable to her for the intereſt of the mone 
whether laid out or not ; and therefore any queſtion of relief betwixt 
the heir and executor muſt be regulated by. the governing clauſe; in 
which view that clauſe never having been implemented; the imple- 
ment of it lies now upon the executor. FRE FP) 
Anſwered, 1mo, There is. no law that eſtabliſhes a privilege to a 
clauſe firſt inſerted in a writing, to ab6liſh the ſubſequent clauſes of 
the ſame deed. All the clauſes, whether firſt or laſt in point of order, 
are to be conſidered equally as declarations of the will of the parties, 
5 and 
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and to have their full effect in the ſeveral events for which they are 
calculated. Nor is it to be preſumed, that any clauſe is added that ;; 
entirely infignificant or uſeleſs.” It is to be preſumed, that the partie, 
had a view to a different event in the ſecond clauſe: if it will admit 
of that conſtruction, any conſtruction will be taken rather than 10 
ſuppoſe they meant to ſay nothing, or nibil agere. Now, it is obvious 
that there are two ſeparate events, to which theſe clauſes fall reſpec. 
tively to be applied. The firſt is, Where the wife and children ſhall 
happen both to be creditors to the father at his deceaſe. The ſecond 
is, Where there are no children exiſting, but the wife is the ſole cre- 
ditor upon the contract. In the firſt event, the father is bound to lay 
out the ſum in favour of himſelf and his wife, and longeſt liver, in 
liferent, and the children of the marriage in fee. But for the other 
event, when there happens to be no children, and the wife is the on- 
ly perſon who has an intereſt in the proviſion, the other clauſe i; 
adapted for ſecuring her in the due payment of the annuity or annual. 
rent yearly, during her life. Suppoſe the wife had been paſt child- 
bearing at the time of the marriage, no writer could have inſerted 
the firſt clauſe in the contract; the ſecdnd would then have been 

thought the only proper obligation to lay upon the huſband, viz. to 
pay or ſecure to his wife a yearly annuity, to be paid to her in caſe 
of ſurvivance: and if that would have been the only clauſe, had the 
event that has now exiſted been foreſeen at the time, it ſeems pretty 
plain, in conſtructing the effect of the obligation, that that is the 
clauſe to be chiefly conſidered; and not the other, which was calcu- 
lated for a different event that has not happened. 

Nov, this being taken for granted, it is an indiſputable point, that 
an obligation for payment of an annual ſum, which is to take place 
after the debtor's death, will affect his heirs principally; and the ex- 
ecutors, if ſued on it, will be entitled to relief againſt the heir. This 

takes place, though the obligation has no reſpect to lands: and the 
reaſon is, that the executry is a limited ſucceſſion, which comprehends 
only the moveables that belonged to a defunct at the time of his death. 
They are ſuppoſed to be all contained in an inventory then taken up, 
and the extent of them to be aſcertained at that period; and therefore, 
if a defunct had obligations due to him that depended upon diſtant 
events, which might or might not exiſt after his deceaſe, ſuch obliga- 
tions, though merely perſonal, will not fall under his executry: e. g. 

_ if he had acquired a liferent-annuity due to a third party, or had en- 

Fg tered into a contract of victual for a tract of Fears, all ſuch obligations, 
3 cujus dies cedit de anno in annum, will fall to his heirs, and not to his 
executor; and, # contra, obligations of that nature will ultimately af. 
fect the heir, who is entitled to a permanent ſucceſſion, and not the 
executry, which comprehends only what is in bonis defuncti at the time, 
and cannot from the nature of the thing admit of a tractum temports. 
2do, Alexander's taking the inveſtiture to the heirs in general, which 
would have made it go to the heir of the marriage, was a virtual im- 
plement of the contract, 201113979 577 1 ("5 — 

« The Lords found, That in this caſe the heir is entitled to relief 
„ againſt the executor. “ 11110 i . d. 
For David Mullo, Lockbart. For James and Robert Mullos, Ferguſon. N Ci 
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LJ. riage, conveyed to her huſband, Hugh Hallorn, in conjure fee 
an liferent, and to their children. in fee, her PAFLINN, amounting to 
about V. 1090 1 . | 
Some years after the marriag „ Margaret MackHas ſaceceded, as 
heir to her brother, to a debt of T3 129, 85, Scots, ſecured. by adju- 
dication, with intereſt from 1 7273 10 which ſhe made up titles by 


granting a truſt- bond; upon which adjudication being led, the truſtee 


reconveyed it to her, and her huſhand, for his intereſt. 
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Upon the 31ſt December 1754, with conſent of her huſband, the ſhe 


executed a diſcharge and aſſignation of this debt in favour 
| debtors, who made payment of L. 2644, 85. Scots to the huſband, and 


granted bond to him for L. 4800 Scots, which was the balance, though 
the bond was expreſſed ſimply for borrowed money. 
After her huſband's death, the executed a revocation of theſe deeds, 


ſo far as they might be conſtrued to have conveyed any right in fa- 


vour of her huſband, and brought an action againſt his children and 
executors for payment of the L. 2644, 8 J. he had received, wich in- 


tereſt from the time of his death; and alſo to have it declared, that 


the bond for L. 4800, with the intereſt from the ſame time, belonged 
to her. A proof was allowed, and ſeveral witneſſes depoſed, that 


the huſband actually received the L. 2644, 8s. and that t e bond for 
L. 4800 was granted for the balance of the heritable debt, to which 


e wife had ſucceeded as heir to her brotbe. 
leaded in defence, 1, That where an heritable bond j 1s ticker. 
5 by a wife, and converted into caſh, not with a view of being 


| 5 ain lent out and preſeryed from the huſband's, Jus marits, it becomes 
the immediate property of the huſband, in virtue of the legal aſſig- 


nation implied in marriage; and is not to be conſidered in the ſame 
light as a donation, revocable by the wife, This diſtinction Was 


eſtabliſhed by a decifion obſerved BY Lord Foun tainball, nach Febru- - 


| ary 1686, Fay Garvall. 


2dly, 'As he debt to which the wife liccoeded: as hots to her bro- 
ther, confiſted of L. 3129, 8s, of principal, contained in an adjudica- 


tion, upon which intereft was due from the year . — to 1775 zeſt 2 


cember 17 54, when jt was diſcharged by the wife ; c ng the wife 
wth ee 
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to the intereſt due for theſe years, which, at any rate, belonged to che 
huſband by his jus marili. | 
wered, There is no reaſon for a diſtin&tion between the cafe of 
A , donation directly made by the wife, and the giving of a ſum of mo- 
' ney to her huſband indirectly, as happened in this caſe. Nor Was 
any ſuch W diſtinction eſtabliſhed by the deciſion referred 
to; for, in that ca the way had brought no other portion, except 
the heritable debt. . 
.24ly, The annualrents Gus upon a ſum adjudged for, are confidereg 4 
« only heritable with the principal debt; becauſe an adjudication 
is conſidered as a ſale under reverſion, redeemable by payment of 
the principal ſum and annualrents. And accordingly it was found, 
in the caſe of Ramſay contra Clapperton, 3d February 1738, that no 
part of the growing annualrents of a ſum adjudged for, was move. 
able, or did belong to an executor ; Dictionary, voce Adjudication. | Y 
The Lords adhered to the. Lord Auchinlect's interlocutor, finding, 
That the bond for L. 4800 was a ſurragatum in place of part of 
< the wife's heritable ſubject, and did therefore belong to her; 
-< and that ſhe was alſo a lawful creditor for the L. 2644, 85. re. 
_ « ceived by her. huſband, with intereſt upon both ſums from the 
21 time of her huſband's death; and e . 
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AGAINST. 
GEORG * SMITH, "Defender. 


Sale of. 2rqwing: unripe n . it transfers the property, ha as ” 
. exclude the poſterior aer of atber onerous creditors ? 


{mes Grant of Dela was creditor by bill for L. 476 Seots, able 
"F-AE Whitſunday 1753, to one Jobn LEAP tenant in 7 ombea of Glen- 
livat. 

Cuming, ſome time before ſowing the/ crop of that. year, bad con- 
tracted various debts, and become inſolvent. 

The only ſubject of any value, for payment or ſatlsfaction to his 
creditors, was the eorn of that year's crop. Immediately after part of 
the corns were ſown, and afterwards, in the months of Fune and July, 
while the corns were yet green, Cuming, being preſſed by ſundry of his 
creditors, who were about to pornd his effects in virtue of their diligen- 
ces, agreed with ſeveral of them, and made partial ſales to them of ſo 
much of his growing corns in ſatisfaction of their debts; 5 and ſoon after 
the defender, George Smith, who was to ſucceed Cuming in his farm, and 
conſequently needed the crop for. ſtocking it, made a ſecond bargain 
with theſe creditors, and bought from them the particular 1 ſhares which 
each of them had got. "Theſe ſales were public] and o penly, made, 
and the'corns delivered to the buyers by a ſort of 65 mbolical delivery, 


Dun the ſpot, and underſtood to be afterwards on — riſk of the buyers. 


The 
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| Lawfal diligence, proteſted his bill, and raiſed horning 


on the 14th and 15th days of the month of September 


poinding he was FOE by the defender George Smith, who had pur- 


YI» 


is cut down and reaped, the 4 5 of property is complete in the 


debtor's perſon; yet there is no | 
by which the juſt creditor can acquire or affect that right for ſecu- 


£'> % 


rity or payment of his debt: ſhall then the partial deeds of the debtor 
tansfer a right which the law cannot reach? if ſuch ſales to particular 
creditors are to be held good, a fortiort a ſale of growing corns for 


ready money, to any friend or rhird party, knowing the debtor's in- 
ſolvency, will transfer the property; and ſuch purchaſer will be ſe- 
cure: And thus the debtor wilfully to diſappoint his creditors, may 
effectually convey. the only ſubject of their payment, before it is pol- 
ſible for them to affect it. In the preſent 'caſe, there neither was nor 
could be any real or ſymbolical delivery to complete the ſales ; there- 
fore the property remained with the debror, and was lawfully affected 
by the purfuer”s poinding: and at any rate, as thoſe fales could not 
be completed, nor the property trasferred to the purchaſer, till after 
they came to take poſſeſſion of the corns, by reaping them, which 
was after the purſuer's diligence by horning and poinding ; therefore 
the ſales are plainly: reducible upon the act 16217. n CE 

— Anſwered" for the" defender, The ſales in queſtion were public! y 


made, and not clandeſtinely gone about, by interpoſipg perſons, to 


give an unjuſt. preference to particular creditors ; ſome of Cuming's 


creditors having their diligences ready to poind his effects, which 


would 


ples of equity, the genins of our 
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v wade them eferable 2 Wr her, th ons were 
ant 2, a them in be de Bo 2k the ſales vere 
completed =» every 3 of, krom the ng ture of 


_ ithe thing... The cos Tere. Iclivered over to the. buyers, and re. 


mained their riſk, and ſeryants were e by hom, to take 
care of — That growing carns may be haught and ſold, and the 
property. transferred, as was done iu the preſent caſe,-is agreeable tg 
the opinion of all our lawyers, and the univerſal practige aver the 
whole country 3. and-if theſe fales ſhould be raduged and xendercd in- 
effeqal, a very comman and. negohry paul commerce would 
be ſtopped, to the great detriment af che public. The purſuer, 
in this caſe, has the leſs rcaſon to complain af theſe ſales, which 
were openly made to onerous creditors, beganſe, after theſe partial 
 purehaſes, there remained upon. (upigg's poſſęſſiou other corns and 
effects more than 9 5 to haye paid the purſues” debt, and which 
he could <afily. have: peinded far that, purpoſe, than er 
what bad been allatted to the ather creditars.. tine 
89 " LO Lao " Gd el. „ 
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roter ö LIDPEL. merchant in "NEWCASTLE 


ie 7 an arretnent Jurifliftionis fundande caſa. 


21 Hardi: applied to the theriff of Roxbiirgh upon the 21ſt Fur 
ary. 1758, and obtained a berder-warrant, authoriſing him, in 
10 orm, « to arreſt the perſon of George Liddel until he ſhonld 
“ find caution  judicio i ot judicatum ſolvi; and failing of his . 
II and ſundry Rl goods, Fan, and debts, to remain under ſure 
© Fe and arret ſtment ay and v hile caution. be found acted to the 
effect foreſaid. 1 
Purſuant to this warrant, Hardie 1 5 arceſiment i in the hands 0 
certain perſons reſiding in Kel/e, as debtors to Lidge, and then execu. 
ted a ſummons at the market, croſs of Edinburgh, pier and ſhore of 
Leith, againſt Liddel, conclyding againft him perſonally for payment 
of a gebt of V. 18. In this kana he did not Bec n the war⸗ 
rant. 
oy Liddel appeared, ard pleaded; 120, Thate as the waxrany was not bel 
led on, it could give no ſupport to the ſuit. 
240. That the effect of ſuch Warrant could onlz be, i as the words lo 
Kew; 0 MON ay . goods « or , on the aa 150 a0 


05 


—— 


Fan. 1750. COURT OF s ESS ION. 277 


auld prorogate the juriſdiction by finding caution; but that if he 
3 jail, 5 to abandon his goods, nothiug further could be 
done. And if this were not the rule, it would be eaſy to found a ju- 
riſdiction, and obtain a decreet againſt a ſtranger perſonally for pay- 
ment, though he had no effects here, by only uſing arreſtment in the 
hands of perſons as debtors to him, who really owed him nothing. 
tio, That border- warrants cannot be granted for every ſort of debt, 
like arreſtments againſt ſtrangers, proceeding from the Court of Seſ- 
ſion; becauſe they reſemble acts of warding, which can be iſſued for 
ſecuring tavern and hoſtlery bills only. i 

4to, An arreſtment by the authority of a ſheriff cannot be the 


foundation of a ſuit before the Court of Seſſion. 
- Anſwered; 1mo, The effec of the arreſtment on a border-warrant 
is to fix or detain in this country tbe effects of a ſtranger, the conſe- 
quence of which is, to ſubject him to the juriſdiction of the courts 


* 


here, as much as if he had a land- eſtate; and therefore he may be ſued 


in the ſame manner as a nativeeee. S 
ado, There is no neceſſity, in order to found the juriſdiction, that 
the ſtranger ſhould find caution; for, by fixing his goods within the 
territory, he is immediately ſubjected to anſwer; and the alternative 
of caution expreſſed in the warrant, is in favour of the ſtranger, that 
he may relieve his effects, if he pleaſes, by finding ſecurity. Thoſe 
who have no effects here, cannot be thus ſubjected ; for if debts, as 
in this caſe, are arreſted, the court will only decern in a forthcoming 
againſt the arreſtees, after afcertaining the claim againſt the ſtranger, 
to that particular effect; and if the arreſtees ſhould awe nothing, the 
proceedings would be ineffetual. +» | ; ner, 


Ztio, No authorities are quoted to prove, that border-warrants can 
be iſſued for ſecuring tavern and hoſtlery bills only. The univerſal 
practice has been, to grant them for every ſort of debt; and it would 
be impoſſible to apply to the Court of Seſſion for warrants of this ſort 
without loſing the opportunity of uſing them  '& 
4to, An arreſtment by authority of the ſheriff, as it has the effect to 
fix and detain the ſtranger or his effects in Scotland, mult eſtabliſh the 
juriſdiction of the ſupreme court of Scotland, in the ſame manner as 
it eſtabliſhes the juriſdiction of the ſheriff himſelf, 1 
% The Lords found, That the arreſtment on the ſheriff's warrant 
founded a juriſdiction to the Court of Seſſion; and remitted to 


the Lord Ordinary to proceed accordingly.” w. J. 
A. P. Murray: Alt. E. Dante. 
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Ames Glen, in his marriage: contract with Margaret Murdoch, +16 


J May 1751, provided her to a certain annuity after his death, pay- 
able at two terms in the year, to which was ſubjoined this clauſe: 


But in caſe that Marion Warnoch, ſtepmother of the ſaid James Glen, 


and widow of the deceaſed John Glen merchant in Glaſpory, lis 
father, ſhall ſurvive the ſafd James Glen, and that the ſaid Margaret 
% Murdoch, his future ſporiſe; be then alſo alive, then ſhe and her an- 
% nuity, in every event, ſhall be burdened with, and ſhe, with con- 
ſent foreſaid, obliges herſelf to pay, the ſum of L. 12 Sterling year- 
«ly to the ſaid Marion Warnorh, from the ſaid annuity, at the terms 


before ſpecified for payment of the ſaid Margaret Mur docb's annuity, 
« and beginning at the ſame time, and that during the joint lives of 
the ſaid Margaret Murdoch and Marion Marnoch allenarly.“ | 


In December 1756, James Glen executed a ſettlement of his affairs, 
by which he divided his fortune amongſt his children. This ſettle- 
ment contained the following clauſe: But as to a gratuitous an- 
„ mnuity of L. 12 Sterling Furt mentioned in my contract of mar. 
* riage, and intended to be given by me to Marion Warnoch, my ſtep- 


% mother, and with which I burdened my wife and her annuity, as 


* ſpecified in the ſaid contract, I do hereby, for good reaſons, fe. 
* voke, recall, and make void the ſaid proviſion of L. 12 Sterling 


«<-yenrly, in favour of the faid Marion Warnoch ; declaring, that the 


% ſaid Margaret Mardoch, and her annuity and proviſions, and my 


* eſtate and ſucceſſion, ſhall be as free of the ſaid L. 12 Sterling, as 


if the ſame had never been mentioned in the ſaid contract.“ 
ames Glen died very ſoon after executing this ſettlement; and Mar. 
garet Murdoch his wife refuſed to make payment to Marion Warnoch 
his ſtepmother of the L. 12 of annuity ; becauſe it had been diſchar- 
ged by her huſband's laſt ſettlement. 5 55 
An action was brought againſt her by Marion Warnoch, upon this 
ground, That by the clauſe firſt recited in Jour: Glen's contrad of 
marriage, a right was eſtabliſhed in favour of the purſuer, his ſtep- 
mother, which it was not thereafter in his power, with the concur 
rence of his wife, to revoke, without the conſent of the ſtepmother; 
for that when a right in favour of a third party is expreſſed ind 
contract between two perſons, the right is effectual to that third 
party, though not preſent nor accepting, and it cannot be recalled; 
but that third party may compel either of the contractors to exhibit 
the contract, and thereafter may inſiſt for performance. This !s 
clearly ſet forth to be the law of Scotland by Lord Stair, ö. 1. tit. 10. 
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& c. and it is ſupported by various deciſions; gth Fanuary 1627, Sup- 
ee, 25th Fane 1634, Renton 5 18th December 1633, Biſhop of SF 
Fo Oo es Ae DS 8 
Anſwered, The proviſion in favour of the purſuer was gratuitous; 
ſhe was no party to the contract, and the ſtipulation was entirely be- 
tween Janes Glen and his wife; it was ſubmitted to by the wife, not 
upon account of Marion Marnocb, but upon account of her own huſ- 
band; the ſtipulation was a voluntary eventual burden, created by him 
upon his wife's annuity: And no good reaſon can be figured, why he 
might not again free his wife's annuity of that burden, when he found 
reaſon; or choſe to do ſo; for he never could mean, that it ſhould not 
be in his own power, if he ſaw cauſe, to relieve his wife of that bur- 
den. Fames Glen and his wife had it certainly in their power to have 
deſtroyed their contract of marriage by joint conſent, and to have 
entered into a new contract, in which they were not obliged to inſert 
this burden. Beſides, no deed can be effectual without delivery; and, 
in this caſe, there was no delivery to Marion Warnoch, nor was the deed 
even put into the regiſter, which is held to be a general delivery to 
all parties intereſted. If it is ſaid, That the delivery of the contract 
of marriage by the wife to James Glen muſt be held as a delivery to 
him, for the behoof of Marion Warnoch'; the contract cannot, even 
upon this footing, have a ſtronger effect, than if he had taken a bond 
from his wife for payment of this annuity to his ſtepmother ; in which 
caſe, he might certainly have given up or diſcharged that bond at his 
pleaſure :; his wife was bound, but he himſelf was not; and he was 
at liberty to diſcharge the obligation upon her. © J 
The Lord Bankton Ordinary © found, That the defender muſt take 
her liferent, with the proper burdens, as there ſtipulated ; and 
© therefore repelled the defence; and decerned for payment of 
* the L.12 Sterling yearly.” WE Wich 
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„The Lords adhered.” a 4 | a W. . 
T AQ. J. Dalrymple. | Alt. T. Miller. Cle rk, Pringle. 


No CLVII. Le a; th Fanuary 1759. 


THOMAS FRASER of GLENVACKY, claimant on the 
eſtate of Lovat, PS FLO v9, APPLES „ 
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'PON the 14th June 1694, Hugh Lord Fraſer of Lovat granted an 
/ heritable bond or wadſet-right, containing a precept of ſeiſin, 
to Thomas. Fraſer brother of Belladram, for L. r000 Scots ; for ſecurity 
of which ſum Lord Lovat became bound to infeft him in the lands of 
Glenvacky, under reverſion, and for payment of a ſurplus-duty therein 
| mentioned. 


— 7. - — — 6 No "hs 2 25 22 * Pp ME, 1 = 8 8 W * : IS tf. 
# 207 — 5 A 8 9 1 f Pm er 9 l — = A Se \ — n 
JEST 3; CI RES Do Pans Anbar: £3 5 th + 1 6 Ace S o PEG IDE. CIC Er ER, cod EC oa pn TIS 6:4 
SAL r — OI0S — oe . — = — q - 2 = 2 r ˙ ESRI I LIBRE ORG ne. n = < 7 8 —_ 
; - —. — — OS one en — 95 "4 > - * en, — — £ A ar phe N . 8 ==: a n Yes * 4 5 5 * i a "3 + 
T-Sh hut abt MAS ci Conn WU Len AST ff N 7 1 2 8 — e — * ee wn 2 _ n F 2 r . —— RS = 5 3 1 
rr 7 — — — Ha ; — — n — — — A e : ele wee EE EE ES 3 GA 
0 < SAO PV E.G x 22 r ——— — — —— 1 tO 


2 4 — 1 
_ 4 
page. 9 222 
n 
— + - — 
2 I r 
V N. Lukes, 
WS — — 


95 = - . 
_ . Wy «hs 6 A 
_—— bo % 2 I 
—_ = \ 1 . 6 g 
„„ —_ : CE 8 7 2 X A 
ary 5 o . 9 # "> Cd - * ES: A 2s #\-< 7 2 * 2 
—— — — RS $5 — o oath, — nn $6 nope, ͤ —U—é—p z- — M — a - UE . e 
LEED 8 n - — ———— — — by reer — — — — 
— r ũ . , ,,,, rr — — = « — - K 
— . I 2 2 — « 
. Sr L E =_y : 2 = T > — 2 : —— — — 2 * 
= . a — — Ry — — 1. — ac ea hens »s — p Ay — . — ONT CE ———— — - — 2 


$0 DECISIONS OFT THE Na.ctvn. 


mentioned. Thomas Fraſer: was infeft 27th October 1696, and his ſei. 
ſin duly recorded 2d December 1690. | 
Tomas Fraſer entered on poſſeſſion of the lands, and paid regu- 
Jarly the ſurplus- duty. About the year 1702, he made a tranſaction 
with William Fraſer of Teanakyle ; by which, for a valuable conſidera. 
tion, he diſpened to Teanalyle his wadſet of Glenvacky. But neither 
this conveyance, nor infeftment upon it, were produced.—It was 
proved, however, that Teanakyle entered on the poſſeſſion of the lands, 
and continued to poſſeſs them from the year 1702 to the year 1745, 
when he died, and made payment regularly of the ſurplus-duty. 
Teanakyle, ſome time before his death, conveyed this wadſet- right 
to Thomas Fraſer his ſon, who was infeft 19th\Auguft 1743. 
The eſtate of Lovat having been forfeited and ſurveyed, an abſtract 
of the ſurvey was recorded in Exchequer, which, with reſpect to the 
lands of Glenvacly, contained theſe words: Thomas Frafer of Glen. 
« vacky-of ſurplus- rent for his lands of Glenvacky wadſet to him for 
100 merks, L. 20, one cuſtom- cow, one wedder, one lamb, and 
« ſixty loads of peats.“ | Het oft ban 
Thomas Fraſer entered his claim, in order to have the miſtake in 
the abſtract of the ſurvey redified, by which the wadſet-ſum was 
ſtated as 1060 merks in place of L. 1000, 515 5. 
It was objected for his Majeſty's advocate, That the claimant had not 
produced the conveyance from the original wadſetter to Teanatyle, 
the claimant's father, nor the infeftment upon that conveyance; and 
therefore the claim muſt be diſmiſſed : for that a proof, if brought, 
of his and his father's poſſeſſion, could not conſtitute an heritable 
right; and nothing could ſupply the want of the intermediate convey- 
ance to his father, but a proving of the tenor : That the crown had an 
obvious title and intereſt to plead this objection; becauſe, if the claim- 
ant could not ſhow a goed title to this wadſet- right, it would be cut 
off by preſcription, and likewiſe by the veſting act, as not claimed on. 
A diligence was granted for recovering the writings which were 
wanted, and a proof was allowed of the claimant and his predeceſſors 
poſſeſſion of the lands. The poſſeſſion was clearly proved; but the 
writings were not recovered. It was however proved, that the claim- 
ant, ſeyen years before, had received a blow on the head, which had 
_ deprived him of his judgment, ſo that he could give no information 
where his papers had been lodged, TY 
It was an/wered to the objection, That it was not the intention of the 
veſting act, to oblige thoſe who upon legal titles were in poſſeſſion of 
lands forfeited, to enter claims: That accordingly neither feuers, wad- 
ſetters, nor tenants, whoſe rights have been conſtantly ſet forth in the 
ſeveral ſurveys, have ever been adviſed to enter claims: That, in this 
caſe, the claimant's lands of Glenvacky were only ſurveyed to the ex- 
tent of the ſurplus-duty, and to the extent of the right of reverſion : 
That the purpoſe of entering a claim, was only to rectify a miſtake 
with reſpect to the extent of the wadſet-ſum ; and that therefore the 
court had only to take cogniſance of that miſtake; and if any objec- 
tions lay againſt the claimant's titles, they would be judged of after - 


* 


* 


wards, when the lands came to be redeemed by the crown, _ 
2dly, The objection is founded upon the want of intermediate 


conveyances, which might be an objection competent to the beirs 5 


9 *C a — - > \ = 

: : \ | Z 

E NETTED ET NECROTIC EARS ate on ee en 2 
F bo Zo, — 1 8 r 

5 R RI oe eons ee a a Sr AI LINES PIES 

FGW b ) : : : 


"Jab 14756. COURT) OF SESSTON. 251 


Vas denudted of this rig a dar 169 her | 
vVad ſet · right ĩs not in the claimant, it muſt be in the heirs of the ori- 


upon vhich it was led were preſe | b 
been made up by the adjudger to theſe :debts by ſervice and eonfirma- 


dhe origin ab wadſctter, but cannot be competent to the crown, which 
derives no right from theſe heirs.” The objection would have been jus 


_ teri to the forfeited perſon and muſt. be ſo to the crown, as in his 


right. It is proved by evidence on record, that the forfeired perſon 
at in the year 1696 and therefofe, if the 


ginal wadſetter. This is a general point of law, which has been often 
decided 3 3d December 150, Forbes cuntrn Uduy, Dictibnmy, uber Juso ter- 
ti. The ſame general point was eſtabliſhed in à late femarkable caſe. 
zcobina/Glark brought a i proceſs againſt the Earl of Home and his te- 
viints, founded upon an apprifing led againſt the eſtate of Home by Helin 
Trotter in 4655, to which David Clark her father had made up a title 
by adjudication led againſt» Helen Trotter)s heirs in 1724. The Earl 
made various objections to Clart's adjudication ; us, That the debts 
ribed; That proper titles had not 


tion, Sc.; and if he had ptevailed in theſe objectious, the effect would 
have been, that Hrlen Trotter's appriſing would have e 94 bee 
But the court unanimouſly: found, 25th Fanvary 1969, That it was 
© not competent to the Earl of Home to object to the titles of the 
« purſuer Juebbina Clark."” This interlocutor was affirmed upon an 
appeal; and the reaſon of appeal pleaded in that caſt was as follows: 
« Becauſe the ſcope of this action being to difpoſieſt the Earl of Hom: 


« of his eſtate, and to have his tenants decreed! to pay their rents to 


« Farobina Clarl, the Earl has an undoubted intereſt to move every 
e objection to her title, that he be not diſpoſſed of his eſtate at the 
* ſuit of one who has no legal title or right. // 
And therefore, in the preſent caſe, it will not ſupport the objection 
in favour of the crown, to ſay, That if the claimant's right is ſet aſide, 
the right of the original wadſetter will be preſcribed, or that it will 
be cut off by the veſting a&, for default of entering a claim. This 
argument will no more entitle the crown to plead in the right of a 
third party, than the preſcription which would have been run againſt 
Helen" Trotter's right, was found to ſupport the Earl of Home's plea 
againſt Facobing lait. 
The Lords ſuſtained the claim upon the claimant's producing a 


* diſpoſition in his favour from the heirs of the original wadſet- 


cc ter.“ ; | mw. J. 


others, 
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2 _DECISTONS? OF/DAFE Nocuy 


der to- obtain themſelves confirmed executors- redĩitors to John MV. 
ray, one of the principal clerks of Seſſion, on a bill for L. 40 accepted 
by Jobn Murray 7th Auguſt 1724, and payable to James Finlapſon, why 
was an extracter in Dalrymple's office. | hr 
Janet Murray, the daughter of 7obn Muff, alledged; That this bill 
was not a legal document of debt, and could not be ſuſtained as a title 
of eonfirmation, as it had lien over for thirty years without diligence 
done upon it, and had not been homologated by payments of intereſt 
or otherwiſe: That there were alſo ſtrong preſumptions that it had 
been paid; for that James, Finlay/ſen was in uſe to receive the clerk, 
dues, and to pay them to Mr Murray; and if this bill had been really 
due, he muſt have retained payment of it out of theſe dues. 5 
It was anſwered, That bills are probative by act of parliament; and 
as nv preſcription of them is eſtabliſhed ſhorter than the long preſerip 


tion of forty years, they are legal documents of debt within that pe. 


riod. The preſumption of payment ariſing from the long taciturnity, 
can be of no weight in this caſe; for James Finlayſon, being an ex. 
tracter in the ſame office with Mr Murray, was of courſe much under 
his ſubjection, and would not incline either to raiſe diligence on this 
pill, or retain payment of it out of Murray's dues of office. | 
It was alledged, That Mr Murray had, ſome time before his death, 
acknowledged the debt to be reſting owing ; and ſeveral witneſſes 
being examined, they deponed negatively. 419; . 
The Commiſſaries ſuſtained the objections to the bill, and refuſed 
to confirm the movers of the edict. The purſuers applied to the 


Court of Seſſion by bill of advocation. | 415-1 
« The Lords refuſed the bill of advocation, and remitted the cauſe 
« fmpliciter to the Commiſſaries ... W. J. 
1 Murray, Lockbart. | | : Reporter, Lord Puftice-Clerk. 
„„ 13th January 1759 
"CREDITORS of ALISON of DUNJOP, 
rage lar re EP ET, 


AGNES and MARGARET AUCHINLECKS. | 


ObjeRions to an adjudication : Accumulate fum blank; —Pluris petitio ;— 
Payments to the reli and apparent heir, &c. of the adjudger, how far 
ſuſtained? hs 1 


* 


1 was objected by the competing creditors of Dunjop, againſt an ad. 


judication produced for Agnes and Margaret Auchinlecks, which bad 
been led by Robert Auchinlech their grandfather, That the accumulate 
ſum was blank in the decreet of adjudication.” | 1 
The Lords, upon adving petition and anſwers, found, That the 
% aceumulate ſum not being filled up; is no nullity in the adjud!- 
« cation.“ e RE N 
e 59 7235398 bp ay r „ 00 8 en we; It 


* 
+ IS Ss 4 

\ 1%: 

- « * 1 4 


——— 


— 
w * 


00 KT OF sESS7UW. 283 


Jan. 1739. 
At was further obhyected, That allowance had not been given for cer- 
tain rents poſſeſſed by Robert the adjudger, before the date of the ad- 
judicatien And the fact being clearly prov et,, 
e The Lords found, That the ud judication can only ſubſiſt as a ſe- 
ecurity for the principal ſum, annualrents, and neceſſary ex- 
* pencèes, accumulated at the date of the adjudication, and the 
145 2661 intereſt thereafter.” 1 3 3 fe 
Nobert, the adjudger, continued in poſſeſſion of the rents after the 
adjudication, till his death in the year 1718. John, his ſon, then en- 
tered to the poſſeſſion of two thirds, And Robert's widow of one third, 
during her life; and after Job's death, his widow continued in poſ- 
ſeſſion of the lands, and kept her two daughters, Agnes and Margaret, 
in family with her. Thereafter Agnes, one of the daughters, married 
Samuel Aucbinleck; and he entered to the poſſeſſion, firſt of a part of 
the lands, and ſoon after of the whole, and continued in poſſeſſion till 
Whitſunday 1755. | a 
The compet:ng creditors inſiſted againſt Agnes and Margaret, who 
now claimed upon the adjudication, That the ſeveral poſſeſſions of 
Jobn the apparent heir, of Robert the father's widow, and of Jobn's wi- 
dow, and of Jobn's daughters, before they made up titles to the adju- 
dication, muſt all be imputed in extinction of the ſums contained in 
the adjudication. F F 
Anſwered, Jobn had no right to the adjudication during his appa- 
rency ; much Jeſs had his widow, or the widow of his father, any pre- 
tence of right; and his daughters never poſſeſſed but under his widow, 
from whom they obtained the poſſeſſion. : | 
Replied, Jobn, as apparent heir, had an undoubted right to the an- 
nualrents of the adjudication ; and therefore the rents received by 
him muſt be imputed in extinction of theſe; and as the.competitors 
cannot make up a title to the adjudication, without paſſing by Jobn, 
who was above three years in poſſeſſion, they muſt be anſwerable for 
the whole of his intromiſſions. ; 
As to Robert's widow, her right ſtood thus: Robert's adjudication 
proceeded in part upon an heritable bond, upon which he ſtood in- 
feft; and his widow was by law entitled to a terce of the annualrent 
of that bond ; and therefore her intromiſſion muſt, to that extent, im- 
pute in payment of the adjudication.——240o, If ſhe was entitled to 
any further liferent-proviſion from her huſband, her poſſeſſion muſt 
impute to the extent of her full proviſion ; becauſe the heirs of her 
huſband, now claiming upon the adjudication, have no intereſt to ob- 
ject to the imputation of a ſum which ſhe uplifted out of the only 
fund ſhe . had acceſs to, for her payinent of a debt which they and 
their father Zobn were bound to make good to her as repreſenting 
Robert. — zdly, Agnes and Margaret had intromitted with their grand 
mother's effects; and therefore cannot diſpute allowance of the intro- 
miſſions ſhe had with the rents of this ſubjecte. „ 
As to John's widow, though ſhe was not entitled to a terce, yet any 
liferent-proviſion made to her by her huſband would be ſufficient to 
_ her intromiſſions impute ; becauſe Job's daughters, who repre- 
1 nt -—_ by paſſing by him, and ſerving to their grandfather, can- 
not object to her having recovered her alimentary proviſion, by conti- 
nuing 
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ot : For the creditors, Ferguſon. . e eee en a £2 


poſing no liferent-providion, the was entitled to an aliment from gy; 
and 3 both as being her children, and as repreſenting their 
father; and if her intromiſſion were not to jmpute, the hurden of her 
aliment wauld be thrown upon the other ofMitors. But further, :; 
her two daughters lived in family with her, the — 4 — part of the 

rents muſt have been applied to their alimont. education: and 
though they were then minors, and their titles not made up; yet their 
6 as apparent heirs muſt have the eſſect to extinguiſh the 
debt, at leaſt to the extent of the annualrents of the adjudication; and 
5 muſt be conſidered is having acted as pro- tutor for them. 

. rom * . v — to e — er chere can 


plead upon fach undue 5 
FThe Lords found the rents during the irof Robert Anchinleck . im- 
pute; alſo thoſe during the life of Jobn; alſo the intromiſſions 
e ot the widow. of Robert, to the extent of the third of the annual- 
e xent - right, of which ſhe had a terce: but found * the intro- 
miſſions of the widow of Jabn do not apply. * W. J. 


No cl. e San, den eee e - aſt January 1759. 
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JOHN BALLINGALL ad ber CR REDITORS of F RANCIS HEN: 
'DERSON of m. of n Fi 


AGAINST 


THOMAS, WILLIAM, and JEAN. HENDERSONS, YOUNGER 
CHILDREN wig vhs: ſid FLANGES: HEN DERSON: | 

An Glorie is a wee 70 pay , a fam: to younger bitten at a 
1 — the "Aa 4 26, de, warn” them Jy abe e 


T7 * quieriags-conra, dared 26th June x7 38. W Francis Hen- 

D derfon and Fran” Reid, with advice and conſent of their reſpective 
fathers, Jane Henderſon, the father of Francis, in conſideration of the 
brideꝰs portion of '6oco merks, diſponed the eſtate of Grange of Barrit 
to his ſaid ſon Francis,” and the heirs- male to be procreated between 
him and the faid- Joan Reid; whom Hiling, to Franciy's Heirs and af 
fipnees'wharſomeves, 1! 

The ſaid contract likewi( Weid doc he following okiuſs: 0 sick 
4 Hike, if there ſhall happen to be a male child procreate in this in- 
tendied marriage, who, by the conception of this preſent 

hall ſuccerd tu the lands of Grange af Barrie, in tha 


| «Francis de we bind and oblige _ Yang mai male child, 


FTC ˙² nod paw cooor tained ealiankfuly 
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< #hafkfully to content, pay, and deliver, to the younger children to 
he procreate betwixt him and the ſaĩd Mrs Jean Reid, the portions 


4 nd proviſions following, viz. If there be only one child, to the ſaid 


child the ſum of zocerks Scots, if two children, to them 4000 
ce merks; and if three More children, to them 6000 merks; which 
« portions and 3 are to be divided amongſt the ſaid children 
« 25 the ſaid Francis Henderſon ſhall think fit to appoint by a writ un- 
« der his hand; and they Are to be due and payable to them at their reſpec- 
« tive majorities or lawful marriages, either of them firſt happening, with 
* annualrent thgreafter > and the ſaid Frg ncis Henderſon, during his life- 
time, and his eldeſt ſon after his degeaſe, are hereby bound to ali- 
ment and gducate the ſaid younger children honeſtly, conform to 
« their rank and quality; ay and while their ſaid proviſions fall due. 
% But if it ſhall happen that there be ho male children procreate in 
e this intended marriage, and only daughters procreate therein, and 
e that tHe "ſaid Francis Henderſon ſurvive the ſaid Mrs Jean Reid, and 
% have male children in a ſecond marriage, then, and in that caſe, 
< the ſaid Francis Henderſon binds and obliges him, his heirs and ſuc- 
© ceſſors, thankfully to content, pay, and deliver, to the daughters to 
© be procreate betwixt him and the ſaid Mrs Jean Reid, the portions 
< #dyproviſions following, viz. If there be only one daughter, to her 
e the ſum of 75000 merks; if two daughters, to them gooo merks; 
* and if three or more daughters, to them 1 1,000 merk Scots; which, 
* portions and proviſions are to be divided amongſt the ſaid daugh- 
ters, as the ſaid Francis Henderſon ſhall think fit: and the ſaid Fran- 
cis Henderſon does hereby bind and oblige him, his heirs and ſucceſ- 
© ſors, to make payment of the ſaid proviſions to the faid daughters, 
at their majorities or lawful marriages, either of them firſt happen- 
é ing, with annualrent thereafter, and to aliment and educate them 
© honeſtly, conform to their rank and quality, until their faid por- 
4 tions fallidue ??“ m. ngr- Anu Meh Ats - 
Of this marriage, beſides the eldeſt ſon, there exiſted three younger 
children, viz: two ſons, Thomas and William, and one daughter can. 
Francis, the father, having contracted ſundry debts, his creditors 
adjudged his eſtate ; and his three younger children alſo adjudged the 
{ame within the year of the firſt adjudication, for payment of 6000 
merks, as due to them 1n virtue of the firſt part of the clauſe in the 
marriage-contract above recited. = 5 5 
Aranking of Francis Henderſon's creditors enſued, where the queſtion 
occurred, Whether the were or were not entitled to 
be ranked as onerous creditors pari paſſu with the other adjudgers ? 
Pleaded for the other creditors, 1m, The eldeſt ſon of the marriage, 
whoſe intereſt is ſuppoſed ta be chiefly attended to at ſettling the con- 
tract, is only called to ſucceed to the lands as hein of proviſion to his 
father; and, conſequently, his father's onerous Flor are prefer- 
able to him. Now, he being the perſon ſubjected in payment of the 
younger children's proviſions, in the event of his ſacceeding, it fol- 
lows, that thoſe proviſions are only a burden upon his right of ſuc- 


> 


ceſſion, r muſt ſhare the ſame fate with it. 2do, By the 


conception of tie contract, the proviſions to the younger children 


are not due till both the &rm of payment is come, viz. marriage or 


* 


majority, and alſo the condition under which 


7 1 50 | * 


(Hey W exiſted, 
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a. . DEGISIONS: or nE Fong, 
exiſted; namely ly, that amgale child of the. Marriage 2 Actually ſuc. 
| -ceeded ro the eſtate, in virtue of the ſettlement contained in the cn. 
| | } tract. The words. are, If there ſhall happen to he a male child pro- 
] 45 13 create 2250 eater g.; which .impget, not only that a tal 
child muſt he born of the marriage, but. a child muſt ge faq, 
ſucceed to the eſtate, before the proviſions to, the younger- children 
are payable. N ow, as ſuch ſueceſſion cannot open to the fon before 
the father's death, the previſions cannot be payable till after his 
| death; Which is 2.conſtruction like wiſe agreeable to the words of the 
0 275 ion on, the father durin his lifetime, and on his eldeſt ſon af. 
ter, $ deceaſe, to aliment thilfehildren, tl their portions ſhould be- 
59908 due; indicating, thar they would N 14 ae in the fathers 


Ae it is thus. clear, that, bay the, firſt branch of the clauſe = 
which the children now claim, their Fine, axe not Payable till af. 
ie the death of their father, who, Wa alive; then at follows, that 

Dep muſt be conſidered as heirs of proyiſion, and CAnnot compete 

with his qnerous creditors, as has been;adjudged in many caſes; 24th 
Jana 1 324th .Zuly 1696, ANG ds June 169), Noier; 
0 ul Ja Strachan. And, 
ES: 5 he ron made in different. parts of the: glauſe,gotthe 
i childfen,, and to the daughters gf the marriage, are evidently 
= bi oe, to take effect in different events, and yt to haye both place: 
3 | ur as che father may vet, marry a ſecond wife, and have a fon by 
her, and as the ſons of the firſt Marriage may all die before bim 
whereby the proviſion, made ar. the daughter of that marriage, in the 
after part 4 the clauſe, might become, due, it is obvious, that the pro- 
A mage in the firſt event, and high are how claimed, may flill 
70 to fo the round; ade nee being thus precarious while 


the fat en the ſame muſt he conſidered as proviſions made pay- 
able after the farher 8 death, and {0 fall to be poſtponed, to his one- 


rous creditors. 
Anſwered for 7 childrens Imo, The ſextlemen of the an on the 
heir;male of the marriage is a ꝓroviſion of ſyeceſlion;which the eldeſt 
ſon guld only take by feryice, ſubject to the father's onerous debts; 
but 4 dance of. SS ener 3 are e * the 4 
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87 Lhe pens are mpde it, at 3 GG, _— 1 

age or majority, hic ih 70 t 1 and have agcordingly. arrived, 

1 the father! 8 We. (4 10 ſuch term of payment the father was 
living, the portions, were. exigible from Him, or i dead; from bis eld. 
eft ſon. The prop fo, that the aliment to he furniched till marriage 

or majority An then ;ceale, 255 ther ſhews, that the portions were 

| _ en intended to become Seren bone e father ſhould be ſtill alive. 
— 0 Fg wards.) (2508 the beginning of the glauſe, “If there ſhall hap- | 
e G import a 
he qqayment of the portioſ provided to the 


pen to e 


condition. 11 7 3005 


younger ch BY till = beanpale of, thenazxiage had actually ſuc 
ceeded, I e or dare. only 4 deſeri iptivę gf the gireumſtances of the 
family Wi which leger portions ſhou ld be due, than thoſe — 
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in the after part of the clauſe on the failure of iflue-male of the mar- 
riage. If there was a male child exiſting at the time the portions 
became exigible, who ſbould or might ſucceed by conception of the 
col fact, chen the (obligation to che younger children was evidently 
intended to be perform and the father Was bound to pay accord- 
angly the ſums ene ſuch event. The portions being thus 
payable eventually by the father in his own lifetime, were truly a juſt 
and onerous debt due by him, and conſequently entitled to be ranked 
on his eſtate, conform to the diligence done for ſecuring the ſame, 
equally with his other onerbus dontgactions; agreeable to the deci- 
ſion in a ſimilar caſe, 24th Januar 724, Creditors of Eaſer Ogle. 
And, 30io, Though it is true, the different proviſions made in this 
clauſe are intended to take place in different events, yet that cannot 
affect the queſtion. The leſſer portions, if already due, may certain- 
alt, in which the larger portigns may become due. In 
HL be pared. of Htg : 


Weng ein mind doe 
Were of inter that the condition of a male 
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of the Court held the 
.* 51 ra | FIFYYP , IF? 
male child who ſhould ſucceed ; and tha 


diligence, * 
«6 * Lords 25 the younger children entitled to be ranked con- 
* form to their diligence, along with the other creditors upor 
„their father's eſtate.“ 7 7 | THOR ag PP 


For the ergditots, Ferguſon, Dev. Grame,' For the children, Rae, Macinreſb, Lockba 
Reporte r, Danken. ; Clerk » Pringle, we an 2%, Lockbart. 
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No CLXI. . e eie wot. * 7 1744 :6th February 1759 
| e 3 1 1 _ "oh 1 
MARY COLLINS, 

x N AGAINST 


LOR . BOLD. i 
A perſon reſiding without the juriſdiction of tbe Court, cannot be received 
as a judicial cautionmme. 5 
N the queſtion betwixt Mary Collins and her truſtees againſt Lord 
1 Boyd, No 155, the court ordered Lord Boyd to pay the whole ſum 
to the purſuer, on her finding caution, that Janet Boyd, the nun, would 
Never claim her ſhare due by Lord Bil. 
Lord Boyd objecteũ to the cautioner, That he did not live within the 
juriſdiction of the court; and that as this was a judicial act or obli- 
gation, the cautionry being ordered by the court, no cautioner could 
be received who was not amenable to it. a 
Anſwered, This is not a cautio judicio ſiſti et judicatum ſolvi. It is 
not properly a judicial act or obligation. It is a common cautionary 
obligation, that a perſon living in a convent fhall not claim her ſhare z 
of the money due by Lord Boyd; and therefore any reſponſible perſon Mi 
may be received as cautioner, whether amenable to this court or not. 
© The Lords refuſed to Accept of a cautioner reſiding out of the 
.cc kingdom.“ 1 80 * 9 J. C. 


For Lord Boyd, Lockbart. 


This queſtion was adviſed upon a report, without any pleading, or 
any papers given into court upon it. 8 


Ne CLXII. 1 7th February 1759 

; THOMAS BOSWALL writer in Edinburgh, 
AGAINST 25 | 

MARGARET ARNOT. 


1. Narrative of a deed inter conjunctos does not prove onerofity. 2.4 
perſonal bond, bearing an excluſion of afſignees, cannot be gratuitouſ)y 
_ aſſiened. | | 


Rout Paterſon, commiſſary<clerk of Peebles, on the 6th June 1700, 
granted bond to Sir Hugh Paterſon of Bannockburn for 2000 merks; 
and Sir Hugh, by his backbond, of the ſame date, declared, © That 


the bond was granted to him in truſt, for behoof of Mary and b 
| hs « gart 
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« garet Pattrſont, and obliged himſelf to make the ſame forthcoming” 


t them, their heirs and executors, /ecluding their afſignees.”” ' © 


Mary Paterſon married Andrew Dich, and by him was mother to an- ; 


other Ardrew.—Margaret died unmarried... © 


Iurguret, in May 709, executed a diſpoſition omnium bonorum, to 
and in fayour of her fiſter Mary, and Andrew Dick her huſband, and 
their heirs; executors, or aſſignees. This deed bore to be granted“ for 
« certain ſums of money advanced for the granter by her ſiſter Mary and 


« her hufband, and for certain other good deeds, onerous cauſes,” and 


« conſiderations, done and performed them to her.“ It conveyed 
all the granter's effects, debts, Cc. p averftonem, without any ſpeci- 
fication, and bore no reſervation of a liferennt . 
Margaret lived about fix years after granting the diſpoſition, and 


upon her death, Mary, her ſiſter, was confirmed executrix qua neareſt 


of bin to her; but under expreſs proteſtation, That the confirmation 
e ſhould not be in prejudice of the aforeſaid general diſpoſition..“. 
Soon after the confirmation, Sir Hugh Patenſon, the ſon and repre- 
ſentative of the original truſtee, granted a retroceſſion of the bond 
above mentioned to Mary Pater ſon, as having right to her fiſter*s half 
as executrix to her. A proceſs was then brought, and decreet obtain- 
ed, in the names of the wife, and the huſband, for his intereſt, againſt 
Hugh Paterſon, the fon and repreſentative of the original debtor; and 
in the 1718, Hugh granted to the wife and her huſband a bond of cor- 
roboration, by which he conveyed, in ſecurity of this debt, an heri- 
table debt belonging to him upon ſome houſes in Canongate. But a 
few days after obtaining this additional ſecurity, Andrew Diet the huſ- 
band did, without his wife's concurtence, grant àa backbond, reſtric- 
ting the debt corroborated to 2000 merks} and intereſt from Candle- 
mas then next, by which a great many years annualrents were diſ- 
11 A Wy” 4 bf 1 FE £607 35 iin 


charged?! 29 #5 . HTS ir 
- Andrew Dich, the huſband, afterwards executed ſundry deeds and 
ſettlements relative to this debt, in quality of abſolute fiar of it. But 
after his death and that of his wife, Andrew Dick, their eldeſt ſon, 
made up a title as heir to his mother, and thereupon d iſponed the 
whole debt to Thomas Boſwal.— Margurtt Arnot, as having right from 
Hugh' Paterſon the debtor to his heritable debt above mentioned, bur- 
dened with the ſecurity he had given to Mary Paterſon, inſiſted to 
have that ſecurity reſtricted in terms of Andreu Dict's' backbond. 
Pleaded for Boſwal,” Dick the huſband had no right of this debt 
veſted in him; and conſequently could not habily reſtrict it. For, 1 m0, 
Mary Paterſon was originally creditor in one half of the debt, and up- 
on her ſiſter Margaret's death, ſhe ſucceeded to the other half. Mar- 
garet's genera! diſpoſition to Mary and her huſband could not veſt the 
fee of apy part of the debt in the huſband; becauſe by the tenor of Sir 


Hugh Paterſon's backbond, it was provided to the two liſters, /ecluding 


their aſſignees. Beſides, 240, The confirmation of Mary as executrix 
qua neareſt of kin to her ſiſter, with the ſubſequent deeds and diligence 
executed in the ſame ſtyle, abundantly prove the ſenſe of the huſband 


himſelf at that time, that he had no good right under the diſpoſition; 


and ſuch confirmation having at any rate veſted the total right of the 


debt in the wife, which was afterwards made heritable in her perſon, 
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her ſon properly made up his Arles as heir to hex, and effectually con. 
veyed the whole to Mr Befund, ne by 4081 deeds: wh bis fa. 
265 whom he did not repteſent. Graner. Poinem N 
Anſwered for Arnot, 1 mo, Mary Paterſon could at the wimoſt ouly 
have right to the fee of three: fourths of che debt, vix. eo-fourhy in 
her on right, and another fourth in virtue of the general di = $0uFK 
which being a conveyance of a ſubject then moveable, veſted the fee 
equa lly in the huſband and wife, and conſequently gave him right to 
the remaining fourth. The ſechuſion.of aſſignees in Sir Hugh Paterſor's 
backbond, is no more than a tua ſubſtitution, which might be de. 
feated for oneruus, and cven fo! 


Frational cauſes ; as Was found in ſeve. 
ral caſes collected in the Dictionary, Title, Jniplied condition and 22d 
Decr iber 1752; Naur bupe cuntra Gibſon. The diſpoſition Proves itſelf 
| 25 have irs made for onerous) cauſes, not only hy the narrative, but 
ing the ſubjects de prieſenti, and bearing abſolute warran. 
"Howes 'conſequently was a Catia alteration of the ſubſtitution 28 t0 
thedaft fourthiof Thewent. i ole att 4533 ; 
Ab, The confirmation of Mary Patenſon, as executrix gun nears of 
Hin did unt imply any repudiation of the general diſpoſition, as a pro- 
teſt tothe rontrary was therein contained. The title of executrix was E 
taken out to the wife alone; as neareſt of kin; becauſe, according to 3 
the courſe of devifions at that time, (though ſince altered), the 4 E 
in kin was in competition preferred to the office; before a general dif. 
ponee; and the deeds the huſband afterwards! executed, ſhewed his 
apprehenſion of the ſubſiſtence of bis [right en naruRbfianding 
that confirmation. ae d 
KReplied for Boſwal, The * — Meſpofiting: Javidg: been granted in. 
ter conjunctos, its narrative does not prove the oneroſity; and being a 
total conveyance af all the granter's effects, upon which nothing fol- 
lowed till her death, at the diſtance of ſix years, there can be no doubt 
of 1 its having been grutuitons and conſequently not ſufficient in law 
to avoid the ſecluſion of aſſignees in the original right. 
The Lords found, That the backbond by Sir Hugh Patit/in; bear- 
ing an excluſion of aſſignees, the right thereof was legally 
-* veſted in the perſon of the two ſiſters, and could not be aflign- 
ed gratuitonſly. to the prejudice of Mary Patenſan the ene 
1 fſiſter; and that the ſame right Was carried to and properly 
| 1 in the petſon of x ſaid Mary Paterſon, by the con- 
e firmation-2n her favour; and that therefore the obligation to 
©; Hugh: Paterfon, founded an by, Margaret Arnot, - e not be 
4 ee ta her in nahe preſent room 40 65,97 pitt De A. 
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1 ubfchct of a rifbr of wadjer found proved in favour of the Crown, 
by producing the extract & a ſeiſin in favour of the wadſetter, who was 
27 Nan 10 DHIIED TE7.20 IIRo9D1TS YTIO08 8g 6 7 nc 


OL AOTI© I 91 1 149 1 MA 4 1 4159 1 j g J inn: 3901 Fonte 
E hands of Cullacbir and Cullirnulirb were ſurveyed by order of 
te baron ef exchequer, as forfeited by the attainder of Loch». 
gary, ho was at the time of the forfeiture in poſſeſſion, of them. 
Glengary claimed che property, as ſuperior and reverſer of theſt lands. 
The orbwn object rH, That che claĩmant had no right to the property, 
but only to the reverſion of the lands, as they were wadſet in the 
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1738 by Glen gary to Lorhpary for 8000 merks; and in evidence of it, 


produced an extract of à ſeiſin, by which it appeared, that Lochgary 
was infeft on this wadſet · right in the 1741, and that the wadſet· money 
was paid. Certain interrogatories being put to Glengary, he acknow- 
ledged, that be lands had been wadſet 10 Lochgary . Blut added, that only 
2000 merhs of the wad/et-money having been paid, there bad been an account 
fitted, inthe year 1744, berwixt Glengary and Lochgary, at which clear- 
ance the wadſet-rigbt was delivered up, and tbe ſubſcriptions torn from it, 
ſince vobich time Lochgary pefefſed the lands as tackſman, not as 'wadſetter. 
Pladed for the claimant; Except by his acknowledgment, there is 
not any evidence that the wadſet- right did ever exiſt. The extract of 
the ſeiſin was no evidence of it; and the priucipab ſeiſin, although it 
had been produeed, was only the aſſertion bf the notary that ſunb an 
inſtrument had been taken, not that the warranz of it, the right of 
wadſet, did exiſt; and ſuppoſe the wadſet . right to have cxiſted, many 
olauſes in it, favgurable te the feverſer mag have ber momitted iu the 
precept and inſtrument of HH.... wah of 
2d, The evidence ariſing from the claimant's acknowledgment 
cannot hurt the claimant's plea. As one part of it cannot be ſeparated 
from the other, the whole of it maſt be received ievidlenge, br the 
whole rejected. By one phie of it he acknowledge, that this Wadſet- 
right did eniſt; add bythe other, thut it Was extinguiſned by deli- 
vering up and canselliug the derd. Ther laſt part is nn intrinſic qua- 
lity, and the firſt part cannot be received without it. | 


* * 


Redemption and redelivery of the wadſet-riglit ope ares 7% facto an 
extinction of it, in the ſame manner as intromiſſion with the rents of 
lands adjudged, to the extent of the ſums adjudged for, operates an 
extigction ↄf the adjudication; ſo that a reſignation ad remanentiam, 
or a renunciation and diſcharge of the wadſet, are not requiſite to re- 
inveſt the reverſer, (who, beſides having the right of reverſion prior 
to the wadſet, is ſtill veſted in the ſupereminent right to theſe lands, 
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the ſuperiority), particularly in a queſtion with the wadſetter, and his 
univerſal ſucceſſor, the crown. 

3:0,” A proving of the tenor of the wadſet - right is neceſſary to make 
it effectual; which cannot be obtained in this caſe, as the cajus amiſio. 
nis is not condeſcended on or proved, Which muſt he done in every 
caſe where the deed is extinguiſhable, by being reſtored to the obli. 

ant. | | CCC e 
Pleaded for the crown, The evidence ariſing from the extrad of 
the ſeiſin, is ſufficient ta prove, that the wadſet- right did exiſt in the 
terms above mentioned. The like evidence of a wadſet- right the 
court lately ſuſtained, in favqur of a claimant, on the eſtate of Love, 


Mactavuiſb of North. Mig Uo; whe A N FFF 
2do, Was any more evidence of the exiſtence of the wadſet neceſ. 
ry, the acknowledgment of the claimant put it beyond doubt. The 
quality added can have no effect, as there was no reference to his 
oath or acknowledgment. The queries were put in terms of the veſt- 
ing- act, by Which claimants are obliged to anſwer, upon oath or 
otherwiſe; ſuch interrogatories as are put to them by the court, or the 
counſel for is Majeſty. Every article of their anſwyers, even though 
upon oath, may be redargued by contrary evidence; the crown 
therefore cannot be forecloſed by ſuch oaths or acknowledgments, 
whether they contain intrinſic qualities or not. But the quality ad- 
jected to this acknowledgment; is extrinſie, as the method of ex- 
tinction of the wadſet condeſcended upon is not a habile one. By 
the infeftment taken on the wadſet- right, it is made real; and the 
lands affected by it cannot he diſincumbered of it, except by a regi- 
ſtered renunciation and diſcharge, or by a reſignation ad remanentian. 
It cannot be done, as in perſonal ri ghts, by cancelling or retiring the 
contract of wadſet. The right of ſuperiority and reverſion remaining 
with the reverſer, is ſeparated entirely from the right of the wadſet- 
ter; and they cannot be conſblidated, but babili modo... ...' 


py * 1 3: 


+ 3tiozAf the court is cony inced, by the evidence produced, that ſuch 
a wadſet-right did exiſt, it may hold the tenor of the wadſet as pro- 
ved, without putting the parties to the trouble and expence of a pro- 
ving of the tenor. This was the practice of the court of inquiry in 
the 1516, and of this court, in the caſe of Mactauiſb above mentioned. 
The caſus amiſſionts need not be condeſcended on, and proved, in this 
caſe;'as the deed amiſſing is not of a nature to be extinguiſhed by can. 
| celling or retiring-. T % 8. nig en af] n ne | 
The Lords adhered to Lord Bantton's interlocutor, finding it pre- 
„ ſfſumed, that the wadſet: right in favour of Donald Mac donell, the 
'' #*attainted;perſon, did ſubſiſt at che time of the attainder; and 
therefore diſmiſſing the claim to the property. 5 bas J. c. 


1 \ ; 2 , ona 9 — x 
F — : — * Y " ' d | — * 2 — * 4 
Mon * he ö nr 
op — | | no! : 
cr \ \ \ 4 N 0 Att. Dav. Græme. „ Ag, . 4 err f Alt. The *% in 8 Coun el. ” 1 
eee ee ee een ene nie 
— a oy w—_ * 


' 5 * o * Re 8 

SET EE ͤ Þ; Ti IF ey FEET ST tx * 2 + 2; 1 2% <% „ pw 3 4 n 0 ; 2 

K Ge. 13 1 Ste 15 41 110 py 11 : 14 YT! : { 2 is A 4. 934 4 111 a4 4 1 jy: i 4 4 £34 4 3 4 1 73 J 19 
1 N : i > * r } c 
% } 3 ES daS * 55 - 8 TID ef ; t 
Go 1 # ERS # * 149894 „ AL GS 2 'Y 25 211 4 4 ki + 19 it). 3719 þ. 4 * 51 } 5 97 ö | 19 9 2 a 
* 6. 4 4 . . 2 „ of ?„ OY : 
. R * . 1 
a - 


k | . 1 
£4 . „60 4 4+ £ P% = © "4 s. 4 — 5 FT * ” : $ 
LAS EE * „ 4% 1 a I F WE | * Y. 5 8 » i. * 1 4% 4 12 W 
id een 2 14 hl ES 4. Af * 3 * 181. 3 _ a COLE 34H, L525 «#4 
4 * 5 
p — 

4. Py, > » 7-3» 

* 

1488 £3434 77 


9 
* 
. ? 5 \ * by y 6 . 4 * # 


; an ; » 
ii; #"% 2 Fas wy 1, 3p Cray 2% : 
CBI AY bg + Sf ©s i 3491190735 A $2 f 
: , #; + 4Þ 1 * * 


ww 


reviggys COURT OF SESSION.” 293 


1 * N K 
e 
© + Ya k "ET 1 4 : 
7 1 _ 
£4 


» ;# v, 1 
1 4 & 2 . 4 
N*ECIXIY... GE oo en di ir ore of hips 175 
| lde 4 10 „ 1d 3 Su 7. £Þ = 4.7 


* 
3.4 


Mr JAMES COCHRAN, Advocate, and others, 
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Mr ADAM FAIRHOLM of Green,. 


A 4. perſonal, ſervitude ſpatiandi, not ſuftained.. 


IHE Bruntsfield links, an open piece of paſture ground belonging 
. had. berw uſed bythe inhabitants, for. 
time immemorial, as a field of recreation, where they uſed to amuſe 
themſelves by playing at golf, and in walking. A little bit of the 
moſt rugged and uſeleſs part of this field was feued out to Mr Fair- 
bolm. He began to incloſe it; but was ſtopped by a complaint exhi- 
bited to the ſheriff by Mr Cachran and others, proprietors of houſes 
and yards conterminous to the links, ſetting forth, That they, their 
predeceſſors and authors, had acquired a ſervitude ſpatiandi, of amu- 
ſing themſelves in this field: That every part of it was ſubject to this 
ſervitude; and that Mr Fairbolm was about to incloſe part of this 
field, and deprive them of their ſervitude over that part. Such per- 
ſonal ſervitudes were admitted in the law of England ; ſee Jacob's 
Law Dictionary, voce. Preſcription, where the ſervitude of dancing, 
for recreation, upon another perſon's ground, is mentioned as ſuſtain- 
* 725 arguments were uſed from expediency, and the reaſonable- 

Pleaded for Fairbolm, . Perſonal ſervitudes are not received into the 
law of Scotland; there muſt always be a dominant tenement where 
there is a ſervient; Stair, lib. 2. flit 7. Macdougt”1 «2. f. 7.1 30-; and 
in the caſe of the town of Dunſe, 22d November 1732, it was found, 
that the town could not acquire a rural ſervitude, as it had neither 
property in lands nor houſes. e e de e e n n 

Mr Cocbran, finding that the ſheriff was diſpoſed to determine 
againſt him, advocated the cauſe to the court of ſeſſion. DN 

% The Lords refuſed the bill. 141718 
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Ting clauſe in a mutual contrast: Inplement of a contract preſumed of. 


by Bothe par tes.. 


ment of the L 10 % 137. Scott. 


partys ſubſeriprion, it can have no effect; for, as the deed is a mu- 


F geh February 1559 
ALEXANDER DUNBAR of Boath, "© 


LAET 
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„ 14 
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Sir HARRY, INNES. 


ter a long interval. 


Unbar's predegefior being creditor to the predeceſſor of Sir Harry 
Innes in L.1103, 135. Scots, the debtor, in 1682, became bound, 
in payment of this debt, to deliver 200 bolls of bear of chat crop be. 
fore the laſt of 'Mareb 168 3, under the penalty of L. 8 Scor, for every 
boll undelivered. This obligation was executed in the form of a mu- 
tual contract; and the teſting clauſe is in theſe terms, In witneſs 
« -whefeof, theſe are written by Jobn Brodie; ſervitor to the Laird of 
<< Brodie, and fabſcribed: with my hand, at Edinburgh, the 18th of 
% Noventber 1685; before theſe witneſſes, Sc. This deed is ſigned 


On this obligation” Dusbar of Boath purſued Sir Harry Innes for pay- 
Odjedted by the defender, The teſting clauſe does apply particular- 
ly ts neither of the parties fubſoript ion; therefore the obligation is 
improbat:ve, void, and null: and ſuppoſing it might be applied to 
the ſubſcription of one of the parties, if it cannot apply to the other 


tual contra, if both parties are not bound, neither are bound. 

Anſwered, It was uſual, in mutual contracts, to execute two deeds 
of the ſame tenor, each whereof was completed by the ſubſcription 
of one of the parties. The deed produced was the one completed by 
the ſubſcription of Innes, and was properly found in the cuſtody of 
Dunbar the creditor. 2d, The teſting.clauſe does apply to each of 
the parties ſubſcriptions taken ſeparately. yyy | 

The Lord Ordinary repelled the objection. 

Pleated, That the obligation was preſcribed; and that, from the 
nature of the obligation, it being for the delivery of a quantity of 
victual within a certain time, under a high penalty of L. 8 for every 
boll undelivered, the preſumption was, that it was performed within 
the time, as it did not appear, that any demand was made on this 
obligation, either for the victual or the penalty, for thirty-nine years 
after both the parties contractors were dead. 

The Lord Ordinary, on account of an obligation granted to Dun- 
bar's ſucceſſor in the 1722, paſſing from the defence of preſcription, 
but reſerving the defence of payment, repelled that plea likewiſe; but 
found it preſumed, that the victual was paid in terms of the obligation. 
„On adviſing a reclaiming petition and anſwers, the Lords found 

t it preſumed, That the obligation in the contract in the yea! 

** 1682 was implemented; and therefore they adhered to the 

Lord Ordinary's interlocutor. | „ . c, 


Act. Hamilton Gordon. Alt. Lockhart. 
No CLXVI. 
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IN Febrnaty 1758; Fobn Srotttrhaving: chit to Jamaica 7 cargo of 
goods, inſured them in Staller's office. The price of inſurance 
amount to. L. 57, 121. Sterling, for which he granted bills on Lon- 
dun. The bills were proteſted for not/acceptance. ' 1 vo 
In July thereafter, Trotter ſent a cargo of ſugars from Jamaica to 
Leith,” canfigned to Aitan at Glaſgow, and to. Mitchell at Leith. He 
incloſed the invoices and bills of loading in a letter to Aiton; and 
deſired him, „when he received the proceeds of the cargo, to diſ- 
© charge certain bills and accounts due by him in Srotiand, as far as 
the proceeds would go. And to the letter he ſubjoined a lift of 
the creditors to whom theſe bills and accounts were due, in which 
Mr Salter is ſer down as one. Mr Hiton was likewiſe defied to in- 
ſure the cargo; which he did iu his own name. 
Before the ird a ſugars, Mr Stalker, in October 17 54, 9 0 
ed them in the hands of Aiton, as the effects of 7 rotter, his debtor. 
After the arrivatof the ſugars at Leith, Mr Aiton, in February 1755, 
mare) out -an account of the proceeds of the cargo, and allotted to 
each of the creditors à certain ſhare thereof, correſponding to their 
debts; by which the whole was echauſted, and there Fes due 
to the creditors conſiderable ſums. 
All the creditors agreed to accept of his dividend; except babe, 
and Aiton granted an obligation to the” other Yn ne to my them | 
their ſhares af it. | 
Before Zion had wat the ern e Siatier 8 anther 
are NN in his hands; 3 and on both antenne raiſed a Proceſs of 
dae eee nen er ASS bo N 97 
Pleaded for Aiton, the Arete, That the firſt urrsſtment was inept 
105 iueffectual, as it was laid on in his hands before he was in poſ- 
ſeſſion of any of the common deb tar effect. 
That the ſecond artettment was likewiſe ineffbctual, as wed was not 
can till after Mr Hiton became bound to pa he dividends 
agreed upon to the other creditors out of the proceeds of the cargo. 
They had thereby acquired ſuch a right to the proceeds of this car- 
80, that it could not be affected by Stalter's aſter arreſtment. 
Pleaded for Saller, the arreſter, That, at the date of the firſt arreſt- 
ment, — 5 aneſtee; Mr Aiton, Wus i in the legal and oivil poſſeſſion of 
i en WIC) Bie oh 6 ot the 
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the cargo. It was conſigned to bim; he had inſured it in his own 
name; he could have ſold it before it arrived, and veſted the property 
of the goods, or of the ſum inſured, in the purchaſer, although he had 
not then obtained the natural poſſeſſion of them: theſe effects there. 
fore being in his poſſeMon; were ſubjected te diligence by Arfeſtment 
in his hands, and were properly arreſted. Thus it was decided, 16th 
November 1742, in the caſe Raa contra Neilſon, that an arreſtment laid 
on in the hands of one copartner, by the creditor of another copart. 
ner, was effectual to attack the copartner * the ar. 
reſtee was not in the natural poſſeſſion of them. And in the caſe, 
13th February tygo, Sir Harry Innes. contra the creditors of Ludovic 
Gordon, the Lords preferred an arreſtment laid on in the hands of an 
indorſee to à bill. ĩn truſt for the common debtor; to a poſterior one 
laid on in the ſame hands after the bill was paid, and the money 
thereby in the indorſee's poſſeſſion. | | „ 
-2d1y, That the arreſtee's becoming bound to pay the dividends to 
the: creditors, did not transfer the property of the ſubjects; they 
continued in bonis of the common debtor Trotter, ſubject to be at. 
tached by legal diligence. By the commiſſion and conſignment, 
Aiton was deſired to pay the proceeds of the cargo to the creditors, 
only ſo ſoon as they were put into his hands. He was not deſired, 
by anticipation, to interpone his own obligation; by fo doing he 
acted beyond his commiſſion; and ſuch actings cannot have any ef. 
fect; they cannot obſtruct or defeat the operation of the ſecond ar. 
reſtment laid on in the arreſtee's hands, while he was in the natural 
poſſeſſion of the common debtor's effects, the price of the cargo. 
Anſwered, That the firſt deciſion did not apply to the preſent caſe. 
Every copartner is conſidered as proprietor, and in poſſeſſion of the 
whole company-goods, wherever they are ſituated; arreſtment there- 
Fore is properly executed againſt any of the partners, and will affed 
the goods of the copartnery; but goods conſigned to a truſtee or fac- 
tor, as in the preſent caſe, are not conſidered to be in his hands un- 
til he is in the natural poſſeſſion of them, and till then they are not 
Arie , e , 
Neither does the ſecond deciſion apply to the preſent caſe. For 
5 though bills or goods conſigned for the behoof of the common debtor 
may be ſubjected to the arreſtment of his creditors; yet when they 
are conſigned for payment of certain creditors, the property is ſo 
much transferred to thoſe creditors, that the goods are not liable to 
diligence by arreſtment at the inſtance of other creditors. This was 
ſo determined in a caſe, December 1726, Janieſon contra Lectie. 
The Lord Kames Ordinary found, That, in October 1754, the 
date of the purſuer's firſt arreſtment, Andreu Aiton had no 
„ ſuch poſſeſſion of the goods as to make the arreſtment in his 
hands a habile diligence for affecting the ſame: And with fe- 
i ſpect to the ſecond arreſtment, laid on in Mr Aiton's hands 
« after he became bound to the creditors to divide the proceeds 
of the cargo amongſt them, found, That Mr Aiton was not 
interpelled by the ſaid arreſtment from making payment t0 
the creditors in purſuance of his obligation. And the Lords, 
on adviſing a reclaiming petition and anſwers, adhered to the 
“ iuterlocutor of the Lord Ordinary.“ 
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See the Deciſion 23d January 1756, Souper contra the creditors 
M.. Other queſtions occurred in this caſe : 1-0, Whether the bills 

were:duly.negociated by Stalker, as they were not proteſted for not. 

payment, though they had been proteſted for non- acceptance? 


2d, Whether Aiton had retention of certain ſums due to himſelf, 
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although he was not inſerted in the liſt of creditors ? Theſe were re- 
mitted to the Ordinary, and the court gave judgment merely on the 
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invalidity of the arreſtmentse. N ne Co ; 
o % / . 

For the arreſter, Miller. For the arreſtee, Jobn Craigie. 
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Ne CLX VII. 44 + Ih February 1759- 
KATHARINE YOUNG, executrix to J/abel Young, 
; 5 AGAINST . 


GAVIN THOMSON accountant in exciſe. 


Obligation taken by one who procured an office for another, to pay an annuity 
ta the officer's aunt, e // HOGS 


 TYyUncan Campbell, captain of the cy Bard at Edinburgh, granted an 
obligation to Mr Kerr, member of parliament for this city, to pay, 
While he enjoyed his office of captain of the guard, and of keeper of 
the wardrobe in Holyroodbouſe, to Gavin Tbomſon, permit-clerk of ex- 
ciſe, L. 19, 108. yearly, or ſuch leſſer ſum as, when added to his ſala- 
ry in the exciſe, amounted to L. 50 yearly ;, and Gavin Thomſon be- 
came bound to the ſame Mr Kerr, to pay yearly. to Jabel Young, his 
aunt, who was likewiſe aunt- in- law to Mr Kerr, or to any perſon he 
ſhould name, L. 10 Herling, while his income amounted to L. 50, as 


* 


above, or exceeded it, by his being preferred in the exciſe. 
Campbell raiſed, a reduction of the firſt obligation againſt Thomſon, 
and Iſabel Young charged Thomſon for payment of the L. 10 yearly on 


the ſecond. 1 18 18 


* 


Campbell's obligation was reduced, as being contra bonos Mores : and 
Thomſon having ſuſpended Young's charge, pleaded, That his obliga- 
tion was a part of the tranſaction with Campbell, and was equally con- 


tra bonos mores, therefore null.  _ V 
Both obligations were bribes, which Mr Kerr took from Campbell 
and Thomſon, for his intereſt uſed in procuring them offices, or keep- 
ing them in office, and which, it was optional. to him to. beſtow on 
Jabel Young, or any perſon he ſhould name. 
The ruinous tendency of the ſale of offices to the ſtate, renders it 
unlawful ; and ſuch tranſactions are prohibited, and ſubjected to pe- 
nalties, by the law of England, 12th Richard II. c. 2.; and 6th E4- 
Pleaded for Young, There is no ſtatute in Scotland prohibiting the 
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ale of oſſices:; on the eontrary, offices in the army, and many civil 
offices, are ſold publicly, and ſome have been adjudged ſaleable by this 
Court. Neither is it clear, that ſuch ſales have a bad tendency, 
But this tranſaction is not a ſale of an office: for Mr Kerr had it 
not in his power, either to confer an office in the exciſe on Themjon, 
or deprive him of one. He ſtipulated nothiug for himſelf ; he only 
burdened Thomſon, whom he had favoured by uſing his intereft, with 
I. 10 yearly, for the maintenance of his own aunt, to do Which he 
was bound by a natural obligation. It was a moſt pious tranſaction 
on the part of Mr Kerr; and fo far from being contra bonos mores, that 
it is confirmed by the practice of the courts ef England, in caſes not 
ſo urgent as the prefent; Hill. 1693, Symonds verſus Gibſon, 2d Vern, 
308.; Laurence verſus Braiſer, I Chan. caſe 72. noy. 142 
4% The Lords found Thom ſon liable for the L. 10.“ J. 0. 


AA. 4 Pringle, Alt. J. Dalrymple. Clerk, Pringle. 


Ne CL XVIII 3 7 55 loth February 1759. 
JANET MACCULLOCH, 

) 
EDWARD MACCULLOCH of Awtbenguill. 


co in a foreign country, 'qf it will conflitate a marriage in Scot- 
7 Macculloch commenced a proceſs of declarator of marriage, be- 
fore the Commiſſarĩes of Edinburgb, againſt Edward Macculloch; in 
-which a proof was allowed. The general import of the evidence was, 
That ſhe was a perſon of good character, and nearly related to the 
defender himfelf : That in the year 1749, and beginning of the year 
1750, ſhe refided in the family of Lady Ardwall, the defender's ſiſter, 
as an aſſiſtant in the education of her daughters: That the defender 
reſided in the fame houfe, and was younger than her by ſome years: 
That it was diſcovered in the family, that the purſuer had, upon ſeve- 
ral occaſions, in the night-time, gone from her own apartment, where 
the ſlept with the children, to the apartment where the defender 
ſept : That, in ſummer 1750, ſhe diſcovered herſelf to be with child, 
and went from the houſe of Ardwall to her mother's houſe ; where, 
after ſtaying a ſhort time, ſhe accompanied the defender to the Ie 
Man, and there reſided for about fix months, and was delivered of 2 
child : That the defender was very attentive to her at this time, and 1 

was underftood by the people of the houſe to be her huſband ; and 
that upon ſeveral occaſions, th converſing with the people of the | 
Houſe, he called her his wife, and was underſtood by his own brother 
to be married to her, WhO came to the Ne of Man to make enquiry : 
That he procured the child to be baptiſed by the pariſh-miniſter, 
and its name was entered in the regiſter as a lawful child : That dur- 
ing this period, the defender went ſeveral times from the J/e of = 
| | 0 
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to Scotland about his private affairs, and returned again; upon the 
whole, had reſided with her in the 7/e of Man above three months: 
That upon their return from the 4%, of Man, the purſuer returned 
to her mother's houſe, and the defender to the houſe of Ardwall : 
That during the ſpace of a year thereafter, he made four viſits to 
the purſuer, and upon ſome of theſe occaſions flept with her, with the 
knowledge of her fiſters, who were perſons of good character: That 
there was a report in the country, after his return, that he was mar- 
ried, and he never expreſsly contradicted that report during the firſt 
year aſter ” , Df... oo op 
The commiſſaries © found the facts, circumſtances, and qualifica- 
tions proved, not relevant to infer marriage; and therefore aſ- 
6 ſoiled the defender“. /%%%%%%ͤͤͤ (88 | 
In a bill of advocation fer the purſuer it was contended, That the 
judgment of the commiſſaries in this cafe proceeded from an opinion, 
that no cohabitation as huſband and wife, however ſtrongly ſupport- 
ed by the acknowledgment of the parties that they were married, 
was ſufficient to conſtitute a marriage by the law of Scotland, if that 
cohabitation happened in a foreign country, by the laws of which, 
cohabitation-alone was not ſufficient to conſtitute a marriage: That 
this point of law had, however, been overruled in a late noted caſe 


riage was chiefly ſupported by the proof of a cohabitation and ac- 
knowledgment during the reſidence of the parties in Holland. 

That by the law of Scotland, the ſerious and deliberate acknowledg- 
ment, that a child is lawfully begotten, and the mother a lawful wife, 
is a ſufficient proof of a priyate marriage between the parties, whe- 
ther that acknowledgment be emitted in this country, or any where 
elſe. And this is not peculiar to the proof concerning a private mar- 
riage ; for the evidence, that any other private deed or tranſaction 
had happened in Scotland, may ariſe, in a great meaſure, or altogether; 
from facts and circumſtances occurring in a different country, If it 
ſhould be proved againſt a perſon accuſed of any crime, that in a fo- 
_ reign country, before witneſſes, he fully confeſſed the matter laid to 
his charge, or committed, in this country, this would be good evi- 
dence of the fact, without enquiring what would be the conſequence 
of ſuch confeſſion by the laws of the country where it was made. 

That in this caſe, from the character and rank of the purſuer, there 
was the ſtrongeſt reaſon to preſume, that there had been a promiſe of 
marriage, and that ſhe had trufted to the faith and honour of the de- 
tender : That this was further confirmed by his open acknowledgment 
of her as his wife in the 1/te of Man, and his ſolemn and deliberate ac- 
knowledgment that the child was lawfully begotten, at the ſacra- 
ment of baptiſm : And though he made uſe of ſeveral pretences to de- 
lay avowing the marriage in Scotland, yet his viſits to the defender at 
her mother's houſe, were evidently upon the footing of an 'acknow- 
ledged huſband ; and his never contradicting. the report which pre- 
vailed after their return from the Ie of Man, even to his own particu- - 
lar relations, muſt be held as the ſtrongeſt acknowledgment of the fact. 
— Anſwered, Cohabitation as man and wife does, by the law of Scot- 
land, eſtabliſh a marriage; but ſuch cohabitation requires the open 
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between George Forbes and the Counteſs of Strathmore; where the mar- 
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and repeated acknowledgment of the parties, and muſt appear to be 
the reſult of a deliberate intention to avow each other as man and 
wife. The writers on the Civil Law require, that it ſhould ſubſiſt for 
ten years: and Craig, as well as Lord Stair, require, that it ſhoulg 
ſubſiſt a con/iderable time; but none of theſe requiſites occur in the 
preſent caſe. | : n 55 eee Hp e n EP 4 | 
It appears by Sir George Mackenz1e's Obſervations upon the act 77. 
parl. 1503, that the proof arifing from cohabitation is capable of he. 
ing redargued by a contrary proof; and here there is not only no proof 
of an actual marriage, but the ſtrongeſt preſumptions of the contrary, 
It is an eſſential requiſite of cohabitation, that it ſhould be open and 
ablic. This appears from the Civil Law, I. g. et 22. Cod. De nuptiig. 
But here the cohabitation was clandeſtine, and concealed, in a ſolita. 


* 
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DR ry place; and oecafioned merely by the neceſſity of aſſuming that 


appearance, that the purſuer might be treated in a proper manner 
during her delivery and inly ing. 
The cohabitatien in the J% f Man carnot eſtabliſh the marriage, 
for another reaſon: The legal import and effect of a man's actions 
muſt be judged of according to the law of the country where he is 
reſiding at the time. Thus, intromiſſion by a Scotſman with goods in 
England belonging to a Scoſſnan who died in Scotland, without confir- 
mation here, was found no :paſlive title; but only to ſubject the in- 
tromitter in valorem, agreeable to the law of England, where the in- 
tromiſſion happened; Marrb 1683, Archbiſhop of be contra 
_ Bruntsfield, If a different law were to prevail with reſpect to mar- 
riage, this abſurdity would follow, that parties might be held as mar- 
ried in one part of the united kingdom, and mot in the other. 
In the caſe of Forbes contra the Counteſs of Strathmore, the cohabi- 
tation in Holland was not held ſufficient to eſtabliſi the marriage : 
for not only was the acknowledgment of the parties in that caſe much 
ſtronger and more explicit than in this, and their cohabitation of a 
longer continuance'; but there was alſo ſtrong preſumptive evidence, 
that an actual marriage had been celebrated in Scotland. 
There is here no proof of an actual marriage, but ſtrong preſump- 
tions to the contrary. There is no proof of any acknowledgment or 
-cohabitation, except what happened in the J½%% of Man; and the whole 
of the defender's behaviour, both before he went to that iſland, and 
after his return, was contradictory to the ſuppaſition of a real or an 
acknowledged marriage. It was not neceſſary for him to contradict 
every idle report, or to ſet every one right who had conceived a falſe 
opinion. N Ts Tot 4 | .; 14s 313 FT | 4/69 2 8 | 
The Lords remitted the cauſe to the commiſſaries, with inſtruc- 
tions to find the marriage proved! w. . 


Add. Garden, Iocibart. All. Alex, Murray, Hamilton-Gordon, Miller. 


i 


This judgment was reverſed by the Houſe of Peers, and the mar- 
- wiage found unt prored .d 
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gone into diſorder, the greateſt part of their creditors conſented to 
err Fares ated 3 certain truſtees for behoof of the whole 
creditors. Mil Macvicar, late writer in Edinburgh, being creditor to 
Baillie for 2000 merks, purſued a ſeparate courſe of diligence, and ad- 
judged for his own behoof. At the ſame time he uſed ſeveral arreſt- 
ments againſt the ſubjects of both the common. debtors, and brought 
— forthcomings thereon. A complaint was given into the court againſt 
the ſaid Neil Macvicar by the other creditors, charging Macuicar, and 
the meſſenger who executed one of theſe arreſtments and forthcomings, 
with an irregular and illegal procedure in the execution thereof, viz. 
That the ſummons of forthcoming had been executed at the ſame time 
with the arreſtment, on the afternoon of the-24th-of May 1757, at nine 
miles diſtance; from Edinburgh ; ſo chat it was not poſſible that a ſum- 
mons libelling on theſe arreſtments could have been taken ont from the 
ſignet on the zaàath of May, (as the fignet-ſummons bears), after the ex- 
ecution of the arreſtments; and therefore the narrative in the execution 
of the ſummons of forthcoming was evidently falſe; as the warrant for 
the citation could not be in the meſſenger's hands at the time. 

- Anſwered for Macvicar, The ſummons of forthcoming was ſigneted 
upon the forenoon of the 24th of May 1757 ; and the meſſenger carried 
it from Edinburgh, along with the horning expede 20th November 1755, 
and had both in his caſtody when; upon the afternoon of the ſaid 24th 
May, he gave the copies of citation in the forthcoming immediately 


a — 


after laying on the arreſtment; ſo that the fimple fact is, That a 
ſummons of forthcoming was taken out before uſing the arreſtment. 
This method, though perhaps ſome what irregular, is however juſti- 
fied by practice, now grown conſtant and inveterate. Nothing Wrong 
was or could be meant By it in this caſe 3 and the only iutention of it 
was, to ſave the expence of ſending the meſſenger a ſecund time to ex- 
cecute the ſammons of forthcoming; from which no harm Whatever 
could ariſe to che complainers, or to any other perſon. This very ob- 
jecdtion was over-ruled as far back as the 5tli Famary 1704; in a caſe 
marked in the Dictionary, vol. 1. P. 54. from which it appears, that 
the like cuſtom had even then taken place, and was authoriſed aud ap- 
proved of by the court, upon very juſt grounds, recited in the decifion; 
and as no contrary deęiſion has occurred, and the fame reaſons of ex- 
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The Lords diſmiſſed the complaint, w ith ex 
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Valter Snitb, father to Agnes and Janet 


nit bs, left all his effects 
to his daughter Janet, excepting L. 100 Scots, which he left t 


Agnes, by a verbal legacy, a few days before his deateim 
*  .. Agnes, brought a proceſs upon the paſſive titles againſt Janet and 
her huſband, for payment of this legacy, before the juſtices of peace 
for the county of Stirling tat: Nie 10 c e e eee 
Compearance was made for the defenders; and no objection being 
at firſt made to the juriſdiction of the court, a proof of the libel Was 
allowed and taken; and Nane of peace, upon conſidering the 
proof, and mutual memorials thereon, found the legacy inſtructed; 
. and ordained the defender to depone upon the paſſive titles. A 07 
claiming petition was preſented to the juſtices, in Which the want o 
Juriſdiction, was objected, and the court declined. To, this it vas 
wered, That the juriſdiction of the court had been prorogated LA 1 
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Feb. 1759 · COURT: OF 888810 N. 3 
peated ſteps of procedure, and could not now be declined. The juſtices 
repelled the objection; and decerned conform to the libel. 1 
Aga inſt this judgment the defenders appealed to the quarter - ſeſ- 
ſions; who found, That 1 of peace were not competent 
judges in this proceſs; and 1 miſſed the fame. 1 Ain | 
The purſuers obtained an advocation, in which they pleaded, That 
after the clear proof of the legacy brought in this caſe, the defenders 
.could not now be allowed to render the whole proceedings null, or to 
object to the juriſdiction, which they Bad by fo many repeated acts 
acquieſced in: That the juſtices of peace have a juriſdiction in ſeveral 
doivil caſes committed to them by law; and therefore that juriſdiction 
is capable of prorogation to other civil caſes, by the conſent of parties; 
and it is only where a judge has originally no juriſdiction at all, that 
it cannot be enlarged by the conſent of parties. Thus the juriſdiction 
of the commiſſary: court ĩs limited in civil cauſes to ſums within L. 40 
Scots; but, by the acquieſdence of parties, they may judge to any ex- 
tent. And this is agreeable to the principles of the Roman la w, as laid 
down by Voet, De juriſdictione, & 1g. 3 and therefore the cauſe ought to 
be advocated; and the firſt judgment of the ;uſtices of peace, finding 
the libel proven, Ce. ought nme hoo e e 
Anſwered, That judging in caſes of this kind was contrary to the 
nature of the juriſdiction given to juſtices of peace, and contrary to the 
end of their inſtitution; which was originally intended to preſerve the 
peace, and regulate the police of the country, aud to judge in ſome 
ſmall matters intruſted to their care by particular acts of parliament, 
ſuch as, the maintenance of the poor, wages, highways, bridges, and 
ferries, and ſome; things relating to the cuſtoms and exciſe; all granted 
by expreſs ſtatutes, beyond the preciſe bounds of which their limited 
juriſdiction could not be extended: That prorogation of juriſdiction by 
tacit conſent, takes place only in two caſes; 1/4, When the party is, by a 
perſonal privilege exempted from the juriſdiction of the court, as mem- 
bers of the college of juſtice; or 2diy, Where the judges juriſdiction is 
limited to a certain extent; as, when à party makes no object ion to the 
juriſdiction. of the commiſſaries, in a queſtion relating to a ſum larger 
than that to which they are limited. There the juriſdiction would be 
prorogated; becauſe the judge has an inherent civil juriſdiction, capa- 
ble of prorogation by the gonſens uf parties. But where the juriſdic- 
nature of the office; in ſhort; where there is a total want of juriſdiction 
in the judge, as to caſes of a ſimilar kind, there the tacit conſent of 
parties cannot endow him with it; becauſe,” as it is well expreſſed in 
the late Inſtitute of the law, that would be granting a liberty to every 
. | | ob _— * . os 46 : . 
private perſon to confer juriſdiction; which ĩs abſurd and impoſflible. 
As therefore the juſtices of peace have no rad ical juriſdiction in civil _ ﬀ 
matters, ſuch, as the preſent, the judgment of the quarter: ſeſſions, diſ- | | 
miſting this cauſe, was proper; and there ought to be no advocation.. 1 
FTbe Lords advocated the cauſe; and remitted to the Lord Ordi- 4 
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c executors, ſecluding aſſignees and ſubtenants of no degree 
than himſelf, and whom the heritor ſhould be content with, and ac- 
© cept of, allenarly; and the tenant, who had fallen in afrear of rent, 


and become bankrupt, having executed an aſſignation of his tack, of 


which fifty years were to run, in favour of his eldeſt ſon, who new- 


ſtocked be farm, and entered intu poſſeſſion thereof; and chereafter 
the heriror having obtained from the father a renunciation of his tack, 
upon which a proceſs of removing was brought agaluſt him before the 
ance was made for the fon; the aſſignee. 


compear 
The ſheriff feund. ! That the aſignat ion heing cloathed with poſſeſſion 
'< lang prior to the date af the renunciation, was preferable thereto; ; 
and therefore diſmiſſed the re 19.20 32118645 
A. bill of advocation uren offered againſt chis judgment, and report 
el td me burt!“ e d l e frozad; 
Pleaded for the 5 A tack, excluding all a | 
ſtinction, cannot be effectually afligned to che tx | 
Tacks are underſſoad to he frittifimi juris, The convention of parties 
here expreſsly excludes alt aflignarions; 33 it may be of bad 1975 
-quence to proprietors in general, if affignat lons fuch as the prefent 
ſbould be ſuſtained. At this rate, when à tenant becomes bankrupt, 
he may elude the imaſterꝰ's juſl right and privſtege of 8 him 
from his puſſpſſion if be cannot; nd cation, by a ance to his 
eldeſt fon, though an infant; and them as adminiſtrator- law for his 
ſon, he continues to have the full adminiftvation and ment of the 
ee ally, in erery reſpect, as if nn eh Beer diveſted there- 
| VISA, O89 061 E OT ZE 
Ado, The: ici abend dtn e "a dais deed; withour 400 
intimation; and the precence of poſſeſſion upon it by the ſon, was 2 
mere ſham, while the father continnd to dwell epenly upon the farm: 
it was a fraudulent and-cotlofive contrivanee te difappoint the ma 
ſter, who, being ignorant ther Save the futher an onerous confi· 
deratiom for the rtuuν,jjó˙EiI tion aHIgD 
Anſiurrod tu the Fir, Fhelandlord, by granting the rack ts heirs 


has. given them an indefeaſible right u take and Hol@ that tack. The 


heir, upon his exiſtence, has a right to the tack, precluded only by the 
right of his father or r hrcdeekllor ; and Whenever the father thinks pro- 
per ta yield that preference to the heir, no perſon is injured, or in- 
titted ro complain. Whether the heir is old or young, can be of no 


conſequence : for by the conception of the tack, the heir is called 
| the 


8b 575. . count! or. $ESS1ON-7 To 305 


the poſſeſſion /chough be was but t juſt: born, or Was even mord at the | 


time 51 his father's death. The landlord has no right or privilege af- | 
fer he has granted a tack, but to receive or ſecure his tack-duty. The bt 
eſſion of the farm is ab much the right and privilege of the tenant, = 
virtue of histack, as the landlord's property is by his charter. And 1 
as the fon; in this caſe; has new ſtocked the farm, cultivated it pro- "nu 
perly, and hitherto paid his rent punctually, the landlord has no title my 
to aſk more, or to turn him out of a beneficial nn; of which Meck Is A 
lawfully in poffeffion .. „„ ot cot 1 
To the Second, It is love! Forks ws bel d oy the ſom en- 1 
tered to poſſeſſion of the farm many months prior to the renunciation, 1 
and has publicly poſſeſſed the ſame ever ſince, being aſſiſted with Wi 
money for ſtocking,” and in the management thereof, by his friends, 1 1 
er for his own behoof. Nor is there the leaſt ground for alledging Will: 
fraud againſt the ſon, in whom it was natural and proper to accept of a 
this aſſignation of a profitable tack. And with regard to the onerous wu 
cauſe ſald to be given to the father for granting the poſterior renun- | { i 
ciation; there is no evidence produced of the fact: And, at any rate, Wl 
a perſon once diveſted, even by a gratuitous deed, has no Night ts to i TIF 
ny any- poſterior conveyance; either ee, or r onerous. . i" 
The Lords refuſed: the bill of advocation.“ der AGE can iſ 
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| Whether the: akin or the tutors. of. infant-pupils. are intitled 0 
tbeir education and [1200 of reſidence? >» EH boch f 10 1 3173 38 47 
era 13829 7 [E501 10 27155 2.0 315 5 ile 591 "4114 IF 
Gentleman, by a deed executed ſame; time before bis 1 no- 
u minated and appointed his relict, her father, and her two bro- 
thier, and another gentleman, to be tutors and curators to his child- 
ren during their pupillarity and ER) any two of them to be a 
quorum. 199953 33 9111959 5 abt beet ac | 
The 8 furviving — ear vix. two Sew amd three } FEW 
ters, were very young when he died, and remained with their mother 
in the country for ſome time. When the eldeſt boy was fix years old, 
and the ſecond five, the grandfather and one of his ſons, two of the 
tutors, gave directions for taking away the two boys from the mo- 
ther, and bringing them to Edinburgh, to be there boarded, and put to 
ſchool for their education. The mother refuſed to comply with this 
meaſure, and inſiſted, That ſhe was the proper cuſtodier of her infant- 
| children ;-eſpecially as ſhe was named one of the tutors to them: That 
as the children were too young, and their-conſtitutions very weakly, 
Edinburgh Was not a proper Place for their education, and their health 
4H would 


N m:... dba tt 
5 S 


„ DECISIONS or THE) W. cxn. 
vould be endangered by their oloſe refidencethere; or, at any rate, tha 
it would de more proper uo put them to ſchool at a town healthfully 


fituated; in the nuar neighbourhood of her reſidence in che country, 


character, amd at the ume time be under her inſpection. 
The mother having, for theſe reaſons, refuſed to give up the chil. 
dren, the c tutors applied by petit ion to the court, for a warrant to 
obtain the cuſtocty of the boys. Anfwers were given in on the part of 
the mother, ſetting forth the above-mentioned reaſons for oppoſing the 
defire of the petition; and alſo ajactiny, 1ma, That it was not compe. 
tent to any c] df five tutors, four of whom had accepted, to inſiſt 
in a ſummary application of chis ind: That it mas negeſſary that a 
proper action ſhduld be brought before the court, in which the whole 
_ - titors thould be called, and their dpmions! heard and conſidered; and 
that chere was no renſon ãn this caſe, hy the ordinary rules of pro- 
ceedting dught to be difpenſed with. Ae, If this application were 
competent ut che petitioners inftance; ſtill the mother is by law in- 
rit led xo the euſtody of her children till che arrive at a greater age 
than vither of them has àttained to. Bagfour Ghſerves ſeveral caſes 
where this point was determined, in the title :O lerpingꝶ minors penſons, 
cap. 24. p. 336. The cure und keeping of un heir, being minor, and 
*« of all other minors, pertains to the mother, after the deceaſe of their 
« father; and the mother, in chis cafe, ought and ſfiould be preferred 
6 to the minor's goodſire, and to all the reſt of his friends and kinſ- 
© men.“ This rule, eſtabliſhed above two hundred years ago, has not 
been altered againſt the mother in any caſe where ſhe continued un- 
married; and far leſs ought it to be ſo, where ſhe has been intruſted 
by her huſband with the care of Her children, as one of their tutors; 
and as the maternal care is dictated by nature, and is far preferable 
to all others on many accounts, ſne ought therefore to be preferred to 
the cuſtody of theſe pupils in their preſent infant ſtate. 
Obſerved on the bench, None of the other tutors named are here 
Joining with the mother; therefore the petitioners are a quorum, and 
intitled to make the applioation. It was unciently, indeed, our lay, 
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WALTER $TIKLING, merchant there defender. | 


0 WE, TIE W 


Adee corn = 4 py” in * ** refuſed, in noe no o pro 


oak On. that the debtor was ee ad 1 
1023 43} 122 201 . 

N ape william Stirling, ned in Glaſyow, execured a bend of 

1 pro viſion in favour of his daughter Janet, ſpouſe to Patfick Niſbet 
merchant there; whereby he became bound to pay E. 25 Sterling to 
her, over and above the tocher formerly contracted with her, and that 
at the ſirſt term of Mbiiſunday or Martinmas after the deceaſe of his 
wife Eliſubrib Murdochz mot her of the {aid Janet Stirling 3 and to pay 
J. 600 Sterliug to their other daughter Eliſabetbz. 

Oft the ſame date Milliam Stirling executed two Aiſpolitibnd in favour 
of Walter. Stirling, the defender, his only ſon; the one of his land- 
eſtate, and the other of his debts, goods, and effects. Theſe diſpoſi- 
tions contained this olauſe: That the ſaid alter, and the ſubjec̃ts 
„ hereby conveyed to him, ſhall be affected and burdened with the 
5 annuities, burdens, and proviſions, made and 4 7 or to be made, 

granted, and conceived, by me, in favour of Lliſabeth Murdoch n 
„ ſpouſe, and the children procreate bet wixt her — me.“ 

| poi the death of William Stirling, his ſon Walter ſucceeded to Ks 
mole eſtate, heritable and moveable, with the burden of his mother” $ 
jointure, and the above proviſions to his two filters. 

Patrick Niſbet having got right from his wife to the ſald additional 
proviſion, inſiſted, as Walter was a young man of little experience, 
2 had lanched out into an extenſive trade, the conſequences of which 
were precarious, he ſhould find ſecurity for payment of the Z. 256, 
when, upon the mother's death, it ſticuld fall dus. 

The parties having diſagreed about the terms of this Genrity, Pa- 


: rricl Niſtet brought a proceſs of conftitution againſt Walter before the 
magiſtrates of — concluding, That he ſhould be perſonally de- 


ereed to make payment of the debt againſt the term of pa ment; up- 
on which he obtained decreet. During the dependence, he alſo rai- 
fed inhibition and arteſtment againſt Malter; who thereupon preſent. 


ed a petition to the court, complaining of theſe diligenees, as oppreſ- 
five, and hurtful to his „ee, The Pres 11 


arreſtments; but the court likewiſe: recalled the! inhibition. 
The purſuer next brought à proceſs of adjudication in ſecurity, 
founded upon hĩs decreet of conſtitution, only 
tion till the term of payment ſhould arrive. 2 The defender ap- 
peared; and ald, That all this was done is enuldrionem ; and 
chat an adjudicmion/ in W 'bofore the term * 1 52 of 
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the debt could only be granted when the debtor was vergens ad in. 
opiam. oat tho et 4 do RE IT Fog 
s The Lord Ordinary pronounced the following interlocutor ; « In 
e reſped that an adjudication in ſecurity, before the term of Payment 
of the ſum adjudged for, is an extraordinary remedy, not allowed 
except when the creditor is in danger otherwiſe of lofing his debt, 
% and there is no ſufficient ground of ſuch hazard alleged; and that 
« the Lords, upon the like grounds, recalled an inhibition uſed for 
the debt now intended to be adjudged for; ſuſtains the defence; 
« andallbllejes® 990 TY EG AB ROLF. 
Pleaded, in a reclaiming petition, for the purſuer, By the law of Scat. 
land a creditor in a juſt and liquid debt, cujus dies 'cedit, licet nondum 
venerit, is entitled to the diligence of the law, for the ſecurity of his 
debt. He ought not indeed to be allowed to proceed to execution till 
the term of payment is come: but there can be no reaſon to hinder 
him from ſecuring his payment againſt that term. A debt due in dien, 
is as onerous a debt, and equally intitled to ſecurity, as any other debt 
can be. Acreditor in a debt already due, has many ways of recover. 
ing payment by immediate execution; whereas a creditor in diem has 
his hands tied up from execution; and if he is not intitled to do dili- 
gence for ſecurity, he muſt often loſe his debt, though his all were at 
ſtake, and although he plainly foreſaw the approaching bankruptcy of 
his debtor. The adjudication which the purſuer demands, is no ſtep 
of execution. It is only a means of ſecuring the debt when it ſhall 
become due, and, till that period, can have no conſequences hurtful 
to the debtor, however uſeful they may be to the creditors. And ſuch 
diligence has been frequently admitted by the court; Watkins contra 
Wilkie, 2d Fanuary 1728, obſerved by Mr Home; Sir Jobn Meres contra 
York-building company, 27th February 1728; and in the caſe of Eaſter 
Ogle, January 24. 1724, it was found, That an adjudication in ſecu- 
+ rity for a daughter's bond of proviſion might proceed, and com- 
pete with the other creditors, though the term of payment was not 
till her age of eighteen years poſterior to the competition.” 
This diligence for ſecurity. is a juſt and legal remedy, competent 
to every creditor in diem; not an extraordinary remedy, to be granted 
only when the debtor is vergens ad inopiam. Where malice and emula- 
tion appear clearly to be the motives of proceeding, a creditor may in- 
deed be barred from this legal ſecurity in particular caſes; but in or- 
.dinary caſes, where nothing of that kind appears, the law muſt have 
its effect, and every creditor muſt be allowed to take proper care of 
his own intereſt. In the preſent caſe, the defender's circumſtances, 
as a young man, deeply engaged in trade, ſufficiently point out a rea- 
ſon for the purſuer's being anxious to have a proper ſecurity for his 
debt. The fortunes of all merchants are precarious; and it is a very 
nice and difficult matter to know when a merchant is werigens ad ino. 
piam, as the greateſt banktuptciesi often happen in the moſt ſudden 
and unexpected manner. Beſides, to be obliged, on an occaſion of this 
kind, to point out even juſt cauſes of ſuſpicion, would do a merchants 
credit much more harm than any tight, in ſecurity could do. And if 
the defender apprehends any bad conſequences from this proceſs, be 
hath it in his power to prevent it, either by giving perſonal ſecurity, oc 


by offering a progreſs of lands, equal to the debt; which laſt is the 
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diſpoſitions, that his father intended to make the proviſions of the 
daughters a real burden upon the land-eſtate di f poned to his ſor, al- 
though he bas erred. in the conception of the clauſe, by inaking it too 
Anſtpered for the defender, The ancient dili gence of appriſing in 
the law of Sgot land, as well as that of adjudication, which was intro- 
| duced to ſupply its place by the ſtatute 1672, are properly executory 

Jiligences and proceed upon the ſuppoſition that the debt is due, and 
that the debtor is in culpa, in not performing his obligation; and from 
the whole ſtile of our acts of parliament, and the words and proce- 
dure in theſe diligences, it is obvious, that they do not apply to debts 
that are not become due. So the court decided, 18th Fuly 1699, Chal- 
mers contra: the} creditors of :Shaw,! Dict. vol. 1. p. 540. No creditor 
has, de jure, a title to demand the legal diligence of adjudication, un- 
leſs he can ſubſume, that his debt was due, and ought to have been 
paid before his demand of ad judication. At the ſame time it is true, 
that the court has ſometimes allowed adjudications to be led for ſecu- 
rity of debts before the term of payment. But this is not founded, 


either in the common law, or in any ſtatute. It is an interpoſition of 


the nobile officiuam of the court ; and is never exerciſed, but in caſes 
where a creditor, without ſuch interpoſition, is in imminent hazard 
of loſing the ſubject to be affected by his diligence. For inſtance, 
when other creditors, whoſe debts are become due, are carrying on 
diligence, by adjudication ; if a creditor in diem is not allowed to con- 
cur with them within the year, he muſt be totally excluded; and 
therefore the court will allo him to lead an adjudication in ſecurity. 
Such was the caſe of Eaſter Ogle, mentioned by the purſuer ; but no 
inſtance has occurred, where an adjudication was allowed before 
the term of payment of the debt, unleſs where the creditor was 
in apparent hazard of loſing his debt if not allowed this /extraor- 
dinary remedy and it is in all caſes incumbent on the creditor who 
applies for ſuch extraordinary; interpoſition, to prove the neceſlity of 
it from the hazard he is in of the ſubject being evicted from him by 
the diligence, of others. Without ſuch evidence, the court will not 
interpoſe, to put a weapon in his hand which the law does not give 


him, in order to diſtreſa a ſolyent debtor who js ready to pay his debt 


as ſoon as it becomes due, or can be demande. 

| e eee ee ſuch diligence in ſecurity can have 
no effect 1 l debtor till the debt becomes due, ſtands on 
an improper foundation. Though the creditor can draw nothing by 
his diligence until the debt becomes due; yet it muſt, in the mean 
time, haye very diſt reſſing conſequences with reſpect: to the debtor. 
It commences a hreſeription of year and das, within which all his other 
creditors muſt carry on adjudications, whether their debts are due or 
not. If this. was to be allowed, it would be impoſſible to carry on 
commerce in any ſhape. Lord Stair; lib, I, tit. 17. & 15. has laid down 


the rule of law very differently from hat is contended for by the 

purſuer. His words are, Legal execution is not competent ordina- 

erily till delay, begauſe none ſhould be purſued till he have failed; 
„i tu gelay, begauſe none ſhould be purſued till he have failed; 


Jet in ſome caſes, the debtor ma) be purſued: before the term, to pay 


nge A Bin ad to +4 I Wan RY 46 34 
A 2:32 * 1 A * 8 * * K 201 \* * 4 \ N %A * } * XA) 19 LA þ G4 * AC, 


1 


: 5 
4-4 a. 


r 


' : . — — EVER AIIESEEIIgSDs 
— , k: IS Omen uſe ts res wo ap Y 5 - 2 b >> = 4 g q — * - : P> — 
2 8 : = Wy. : 2 5 8 a * ES ' N 22 , , 2 ant FC 4 n ies Mind's» 2, n n — e . a * 
» IP Wan 2 * 7 " - of BY ELKE p- o n 2 2 * - ps — 4 — * * — 14 - — 2 — 2 F. SS . * 
c —_ TIE Ed, 5 I DUC FREE, on, 2h, 9 F n N — n — — 2 et c . — ew 2 8 
1 2 2 n — n 8 x” = — 7 . gp 1 228 —_ 5 — . 5 p 5 F  —_ 3 3 Rt: — 3 2 3 5 N 2 4 - ** - 
IV: DOS ¶ 5 * 1 ene * + r — 2 — — 7 * ** ” 223 » . . — * — — r. — * 5 5 a 1 1 8 pp 8 — ei es 
3 * A 25 1 25 oO de re * e . Dp 2 NE SR, hee N 55 2 — 3 K IST — — 3 3 8 5 —.— = — 5 . PISS +, l \ = — — 
2 * G z * — 8 SOLID — — — [Ss Anne — * — B re — A N I; 2 n J 9 = = „ — 
— { — — 3 b 2 5 rr — 3 he, > a oat F — SOLE a a— — 


r — — a reren rs — 5 
* o — 21 3 


2 
. 
— — 
2 pf 


BS wt 


Port > —— Gor 5 * 
22222 rr — * 4 5 4 r "Coe — 3 
D e — Is S — — 8 _— 8 * 2 — —— — — 
r "CIs" r FB <R- _ a 2 l 2 — 2 f 
< 'Y d os - 4 6 n * 2 T FS - ST 2 8 > 
ro _.- Ms. - _—_— E 3 — < Ls GL i = — 

. 22 1 TJ ˙—0M,ͤr,!! L-2 1< ar 5 
1 — AS = — (OED = wem * — — "7 — * * 2 — * A 
= Se Fs in ——.— * 2 - 8 ye —— 5 — 


* 
5 8 EY ES 
wa 2 at DAS 5 
* or "art eB rn 
— rr 
* 3 * 1 * 
— — 


— — = EIT — 8 
p — 3 — SN, — - - — 8 * N . 7 * 2 n 2 > 8 8 * — E my 
8 5 . > — 5 - * : a — _ erer * * 0 — ä WIT ————_—— \ \ _—_— 
— . Tn * ——— hi — Dr re — ry, > — n 4 - ins IK, ens e — © op he 9 5 7 9 W 4 _ Le xt 36 _— _—_—— I 3 ye he Penny Ra ws 3 . 
2 * - "=P 2 OT = 4 LY x I pos LOS 24 . 33 . OR LIE: „ RF F 2 5 ——— : " — Ce — — N r Nee 2 . — 4 
EM, ARIAS & £5 . A moi ©. Ip 2 rg vt WEE — = " * I Tons "HR ET ne er ne E n e 
* . — 82 x . - LA q « Sat p , 3 1 1 " A * A . . AD * 4 — _— — — er 
2 —— * 4 $ Ln, eh R Fr edt I Ace. is ang - 9 —— — nn 2 —— — — — « p „ —5 — — 5 4 m 2 — — 8 — 
- — : G - — 2 —— A — nn 8 — RT of rape Wi, 0 — 4 . — 2 < 2.7 one TE TR ARA „ r 8 — —— PI b. — — - e ere _; - — — 
— — — * Þ p Y - l — by — Og * — — . w_—_— 
— - - l . 5 2 ere 1 — — ET , 2 - = 2 1 9 
4 = a 6 —— pe 2 ä rer 4 e = gots. Page Ee en Ig IR = an x SERINE 321.05 — xn. P 8 8 — 2 * U 
PEP” — * 5 7 4 a 2 — — * — i 4 5 5 * * 2 8 - - - — 1 = 
5 x l 1 I . A £ 8 — —— 4 n — SETS N i - — n by” 0 = 8 
a i; 7 A 2 r RR = — wee — wt 4 * 8 — 2 2 » 57 
5 Y - p 2 a - , l 
— 4 


RD NNE — OE ER << ia 
2 227 — - 2 — REID — TE — —— 
on a Y COTE — — — 2 
ry — — — 
1 1 * _—_ " an —— p 2 PRI oy 
* 4 pe 
n 2 =: 


— — 
— 2 

"= vx Tm 

ARES; 


- —_ 2 2 — 
a E 5 2 Pens + 
— ee Ad atde —_ 2 
r 2 
n S TT SIN 
— I z 
HI 
= — 


310 5 ECI STONS OF THE N alxxy 


at the term, as ſi -vergat-ad' inopiam. Here the rule is laid down 
and the exception. The purſuer's plea would convert the'exceptivn into 
the rule; and by that means would throw every debtor ho is read 
to pay his debts punctually as ſoon as they become due, into the fam. 
diſtreſs as if he had already failed in payment, and made execution 
againſt his effects neceſſary. The diligence now inſiſted on is a ſtrong. 
er ſtep than either the former arreſtment or inhibition, which the 
court diſmiſſed as nimious ; and is evidently: emulous and 'yexation; 
as the defendef*s credit is undoubted, he being worth ſeveral thouſand 
pounds Sterling, and only engaged in the inland trade of manufactu res, 
and not in any hazardous foreign trade. Neither are any of his cre. 
ditors, or his other ſiſter, who has a much larger claim upon him than 
the purſuer, making any demand upon him, being perfectly ſatisfied 
with his ability to pay. And altheugh the defender, for peace ſake, 
offered the purſuer ſecurity for his debt on reaſonable terms, which 
he rejected; yet he is under no obligation by law to convey his lands 
for payment of a debt that is not duu⸗ e. 
„The Lords adhered to the Lord Ordinary's interlocutor ; and 
5 Found xxpances ue.) . c. 
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STEWART LYELL, JOHN GARDINER, arid ROBERT PEIRSON. 
02 Simoniacal had. 


HE pariſh of St Vigian's, of which the crown is patron, became 
vacant. Two ſeveral candidates ſolicited the heritors, in order to 
procure, by their intereſt, a preſentation. -- The friends of one of the 
candidates offered to the heritors a year's vacant ſtipend for repairing 
the kirk, kirk-yard dikes, and manſe, provided they would procure 
the preſentation for him. John Gardiner and Robert Peirſon, who were 
the friends of the other candidate, were conſtrained, by ſome of the 
heritors, to agree to the ſame terms; and gave power to Stewart Lyell 
to enter into an agreement to that purpoſe; which he did by a letter 
in the following terms: Gentlemen, In confideration of certain fa- 
„ vours granted me by you, I hereby oblige myſelf to procure you 2 
gift to a year's vacant ſhpend of the pariſh of St Vigian's, on occa- 
* fion of the preſent vacancy, or otherwiſe to pay you the ſame, or 
< what part thereof I do not procure you a gift to, out of my ov! 
pocket, and that how ſoon à year's ſtipend becomes due, after thc 
% widow of the laſt incumbent has got her ann, to be applied by vou 
in repairing the church and manſe,“ tc. Addreſſed, To Meg. Stt- 


then and Strachan, and the ather heritors of the pariſh of St Vigian's. I 
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The preſentation was obtained, and an application was made to the 
preſbytery by the heritors to delay the ſettlement, that ſome vacant 
ſtipend might ariſe. The preſbytery having heard of the tranſaction, 
refuſed this; but though they completed the ſettlement, they com- 
menced a proceſs againſt the miniſter, as guilty of ſimony; in the 
courſe of which it appeared, that the miniſter was not privy to the 
tranſaction made by his friends; and therefore he was acquitted, 
The reparation of the church having afterwards amounted to a con- 
ſiderable ſum, Robert Stephen brought an action before the ſheriff, a- 
gainſt Stewart Lyell, upon the above obligation, for payment of L. 38, 
51. Scots, as Stephen's ſhare of theſe repairs ; and Stewart Lyell, on his 
part, brought an action againſt Gardiner and Peirſon, to relieve him 
of the conſequences of Stephen's action. . 58 
e heriff « found Lyell Iiable for Mr Stephen's fhare of theſe re- 
« pairs, and for expence of proceſs; and found Meſſ. Gardiner and 
« Peirſon liable to relieve” Lyell.” | 33 [ 
The cauſe was removed from the ſheriff-court'by advocation. It 
was argued for Lyell, Gardiner, and Peirſon, That no action could lie 
upon this obligation, becauſe it had been granted ob 7urpem cauſam ; 
that it had been unduly extorted from the defenders by the heritors, 
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N che proceſs of augmentation and locality; at the inſtance of the 
1 miniſters of Inverneſs againſt the heritors of that pariſh, the follow. 
ing queſtion occurred betwixt the magiſtrates, and town-council and 
the other heritors, viz. Whether certain lands gained off the ſea by 
the town in the year 1746, were teindable, and ought to be aſſeſſed 


- 


with. payment of part of the ſtipend to the miniſters? . 11, 


was formerly a falt 
marſh covered by the ſea, till about the year 1746, that the town built 
very high dikes round it, in order to keep out the ſea, by which means 
it came to be ſo improved as to yield L. 183, 12 6. Scots of rent: 
That this acquiſition; was made at a very great £xpence,, in propor- 
tion to the value of the ground; and the annual expence of ſupport. 
ing the dikes, which, from the damage occaſioned by the ſea, requir- 
ed conſtantly to be repaired, was alſo very conſiderable; and this im- 
provement Was in daily hazard of being totally undone by the ſea's 
breaking through the bank; and therefore the L, 183, 12. now paid 
to the town, could not be ſaid do be n conſtant e rent, which 
is a xequiſite by law in all eſtates, out of which the fifth part is to be 
claimed in name of tithes : That it was now a fixed point in the prac- 


tice of the court, founded on the moſt reaſonable principles, that ſub- 


jects: of this ſort, which have been acquired, at an unuſual expence, 
cannot be ſubjected to the payment of tithes; as has been decided in 
a variety of caſes, Thus a loch having been drained. at a conſiderable 
expence, whereby the ground formerly covered with water, having 
become arable and good, in the locality. of the pariſh of Calder, within 
which the ground did lie, the queſtion, occurred betwixt the proprietor 
of the loch and the other heritors, Whether, it was to be ſubjeded to 
the payment of tithes? And the court, on the 11th-July 1739, found, 
That ſuch piece of ground could. not be ſubjected to the payment of 
tithes... The reaſons. for exempting the town's new improvement, in 
the preſent caſe, is much ſtronger than occurred in that of the loch, 
as, mull, be evident from the facts before ſpecified. 71 
Anſwered for the heritors, The reaſons aſſigned are no wiſe ſufficient 

to juſtify the demand of an exemption, Theſe lands have yielded a 
conſtant fixed rent at leaſt for theſe thirteen years paſt, and may yield 
the ſame or a greater rent in time coming, if not ſwallowed up by the 
ſea : but this bare poſlibility is ſo extremely remote, and the real dan- 
ger ſo very ſmall, that no regard ought to be had to it. Extraordinary 
calamiries may happen, and grounds may be deſtroyed by earthquakes, 
a — | Ke | | 1nundations, 


iT 


Feb 75% - CO'UR ＋ OF SESSI ©) ML: | 313 


inundations, and overblowings of ſand; and when ſuch things occur, 
they may intitle the poſſeſſors of theſe lands to a total or Partial abate- 
-ment of the proportion of ſtipend formerly paid by them. But, in the 
mean time, as the town receives the benefit of rhe miniſtry, there 1s 
no good reaſon why they onght not to pay for the ſupport of it, as 
well as the other heritors, whoſe lands are alſo liable to accidents, as 
all human things are. Any expences which have been laid out in gain- 
ing the ground off the ſea, haye been abundantly compenſated by the 

profits which have thereupon ariſen : and whatever conſideration has 

upon ſome occaſions been had of recent expences of this ſort in valuing 

teinds; yet this has never been transferred to proceſſes of augmenta- 
tion and locality, And the reaſon of the diſtinction is manifeſt : Ati- 

tular's plea is unfavourable, more particularly when he is graſping 

at Jands "which properly had not à being when his right as titular 
commenced; and ſuch'was the caſe as to the loch of Calder, which 
occurred in à valuation of the teinds; not in a locality of the ſtipend: 
But where lands have ſtood at a conftant fixed rent for thirteen years, 
and that rent now as ſure and permanent as of any lands whatever, 
upon the ſmall expence of ſupporting the ſea-dikes, it is againſt law 
and reaſon, that the proprietors of ſuch lands ſhould not pay their 
proportion for the ſupport of the miniſters. 1141101 9110 B {4 y 
of ground 


1 


Replied for the town, As the queſtion is, Whether a piece 


is to be at All liable in payment of tithes,” ſo as to be the ſubjecł of lo- 


calling à ſtipend? there can be no doubt but that can be properl 
tried in a proceſs of locality: And therefore, the decifion with reſpec 
to the Toth, having been in a procels of valuation, does not vary the 
caſes; becauſe out of 'whatever ſubject a titular has no claim to titkes, 

a miniſter can have no claim to ſtipend. If there is at all any rea- 
ſon for not allowing deductions on account of incloſing, and other 


f 


improvements, in proceſſes of augmentation and locality, it lies in 


this, that the heritor has himſelf to blame for not having got the ex- 
tent of his teinds aſcertained by valuation. But in the preſent caſe, 
the town of Inberneſt could not obtain a valuation of the tithes of this 
new improvement; becauſe they apprehend no tithes are due out of 
them. And therefore, the only thing to be done in ſuch a caſe, is 
to plead, the point of law, whenever any claim is made to the tithes 
of grounds under ſuch particular circumſtances, in the ſame manner 
as an heritor would be intitled to do as to rents ariſing from a quarry, 
coal, mill, or other ſuch unteindable ſub jet. 
not teindable.“ 
| 8. . | 
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THE father of Cine Gameran accepted a bill for C. 6 Sterling, datei 3 
4 + the 16th May 1737s and payable to Malcolm Fraſen roth Marc; 3 
4736. After the death of the accepter, at the diſtance of more thn Ml 
twenty years from the date of the bill, but ſome months leſs than 
twenty years from the term of payment, an action was brought by 
James Fraſer, to whom the bill was. indorſed 5 aga bolt Coſmo Cameron, as 
repreſenting the aecepter, for payment. | 
The Lord Strioben Ordinary *Juſtained aftion « on the bill, notwich- 
« ſtanding the taciturnity, and in reſpect the defender did not inſiſt 
« for 8 dliligenee to recover vouchers of payment; and decerned.” 
In à petition for che defender, it was argued, That beſides the ta- 
citurnity in this caſe, a preſumption aroſe, that the bill, though his 
father had ngt taken it up, had been paid, namely, from the facility 
and weak neſs of his father, who was regularly interdicted in the 1723, 
and was in aſe; ta pay the bills and debts.be owed. by orders upon his 
tenants, without taking up the vouchers. | ainſt him: That his fa- 
ther had died Nhen the defender was a child; and · that he knew not 
into Whoſe hands his father's papers had come.—lIn point of law, 
it was argued; That though. by the ms, i * Scotland, no preſcription, 
with refped to bills, was eſtabliſhed b ſtatute z yet, as the act 1681 
refers, in the preamble, to the cπ¹ι] m of aber parts; and that by the 
eultan of England, hills —_—_ box. years, and of France in five 10 
and in other countries hy a ſhort, preſori 10 7 it ſeemed agreeable 
andlogy;' that thay: ſhould alſo he limited in this country to a 5 
enduranee, otherwiſe the danger might bo great; 3 pag that the court 
bad, in ſeveral inſtauces, refuſed action upon bills which had lien 
over for a long time, particularly where the,accepter was dead before 


rhe action was. brought, Falconer, N ©.48. aud Ne 248. NM Colle. 


N*3g6. > 
wa The Lords refuſed; the patition without anſwers; 1 5 adhered 
4 to the Lord CIs” 8 interlocutor.“ w. J. 


For the petitioner, Montgomery: 
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 affignees'of Captain Alexander him a n 
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Whether Sha. fide payments made by the debtor, in a bond 7 in the 
Eng liſh N are Fel re an e who bas, not a 10 b 
FF _ karl of be Füenme 4 to perle ite TE FOE in | 
1 of L. 8840, for which he granted four bonds in the Engiib form; 
the lalt of which was dated 2d May I 746. The interef of "oa E 
bonds was paid up to Ladyday 1750 
In Augu 75 1750, Captain Wilſon found it neceſſary to draw bills u 
Lord Rot ber: and at the deſire of Lord Rothes, i in order to enable hi 
to anfwer theſe draughts, he furniſhed a credit to redraw for the = 
ney, This practice was continued from Auguſt 1750 to 17th January 
17513 and the reſult was, that Mr Wil/on drew for L. 5000 and up- 
wards, more than the amount of the Tart's redraughts upon him. 
During the courſe of theſe tranſactions, Captain Wilſon, upon the 
12th September 1750, aſſi ed over two of the bonds to Alexander Ha- 
milton, for the Sun fire-office ; and upon the 12th of February 1751, he 
aſſigned over another of the” bonds to John Puget, merchant, Both 
theſe aſſignments were ranted for valuable confiderations ; Fi but mane 


il after Lord Rothes had accepted the ſeveral drau hts 12 zue jo. 
Upon the unf 1 1751, he drew 2 bills favour of 
Tunts Fans Cler, 


Vpo n the i; th 40 1 i = 1 5 2 beate and 
99 ein WP" * 


qu ich 
in conſe- 


Ca ptain 1 . wh a ng ork for the payments he H 


aner of Capta 
ums 5 in the apron pned?” 'or, Neider 05 3 other 
hand, as aſſignations by the law af L England do not 1 to be inti- 


mated, the aſſignees were intitled to demand the ms in the | 
bonds without regard to theſe payments? 
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It was argued for Lord Rothes, That if the queſtion was to be deter. 
mined by the law of Scotland, there could be no doubt of ſuſtaining the 
defence, becauſe payment made by a debtor before intimation is good 
againſt an aſſignee; but that even by the law of England bona fid: pay. 

ment, before knowledge of the aſſignment, is good againſt the aſſg. 
nee. By the law of England, a bond being a cho/e en action, is not af. 
ſignable, ſo as to enable the aſſigſiee to ſue at common law, in his own 
name; yet he has, by the aſſignment, ſuch a title to the paper and wax, 
that he may keep and cancel it, The aſſignee therefore muſt, at com. 
mon law, bring his action in the name of the obligee or cedent; and 
in ſuch a caſe it would be competent to the debtor to plead every de. 
fence that was competent to him againſt the original creditor, It is 
true, that the aſſignee is permitted to ſue, in equity, in his own name; 
but certainly no court of equity would allow a debtor, who had bn; 
fide made payment to the cedent, to be ſubjected to a ſecond payment. 
Theſe principles are eſtabliſhed by the authority of Bacon's abridge. 
ment, voce Aſſignment: In equity a bond is aſſignable for a valuable 
«"confideration. paid, and the alignce alone becomes intitled to th 
„ money; ſo that if the obligor, (i. e. debtor), after notice of the 
aſſignment, pays the money to the obligee, he will be compelled 
to pay it over again; but payment to the obligee, without notice 
of the aſſignment, is good,” ——* An aſſignee muſt take it ſubjed 
to the ſame equity. that it was ſubject to in the hands of the obli- 
« gee.” A . 8 h : * 1 i 6 1 | ” | 5 a ; : * @ | * - f 2 2 1 ; 
Anſwered, By the law of England, it is the alignment of the bond 
Itſelf Which carries right to the ſums due by ſuch bond, without ne. 
ceſlity of intimation; and therefore, every debtor who means to ad 
ſecurely, when he pays money to account of a particular bond, takes 
care to have the payment feceipted on the back of the bond; nor 
can any debtor be compelled to pay his bond, without getting it up; 
or having his partial payments marked on the back of it. But what- 
ever may be the caſe with reſpec to payments actually made to ac- 
count of theſe bonds, though not marked on the back, it is a different 


* 4% 


genes, Whether Captain Wilſon's draughts on the Earl in favour of 
t A 


ird parties, can be deemed payment of theſe bonds in prejudice of 
the aſſignees? Nothing of this kind is expreſſed in the bills them- 
ſelves. They do not bear to be to account of theſe bonds; and, in 
fact, it was intended to carry on a practice of drawing and redrav- 
ing, and not to make payment of the bonds, "The Earl, by accept 
ing and Paying more bills than he redrew for, became creditor to 

Captain Wiſſon in the contents: and though, in accounting with Cap 
_ rain Wilſon himſelf, he might be intitled, ex æguitate, to ſet off the ont 
againſt the other; yet that plea of equity cannot operate in a que 
{tion with the aſſignees, the purchaſers of whe bonds for a valuable 
J nth, at aan es, Le apr | 
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4 +; bor aſe, and, up 
the banks of the :riveriCanto; Upon this piece off ground a conſider- 


able number of houſes were built; and the inhabitants, finding an in- 


conyeniency. from the want of a bridge over the river at the Sneddor , 


ford, reſolyed eto erect one at their own expence: and according 1 


applied to the magiſtrates; and town: council, deſiring their concur- 


reuce; and that they would appoint a committee to inſpect the ground, 


and to determine the moſt convenient place for the bridge 
The magiſtrates were averſe; to the meaſure, becauſe, there was, a 


ſmall toll payable to them at another bridge over the river within 230 
yards above the Sneddon ford: and they alſo feared that the erection 


of i this new bridge would render the collecting of the duty,of,two. 


pennies on the piut of ale brewed or imported ĩnto the tpwn,, more 
difficult and expenſive ; beſides that the new bridge might poſſibl 1 
obſtruct che ſeheme of rendering the river navigable, as Was proppſed 
by the act limpoſing the twWo pennies on the int of ale, For ;thele. 
reaſons the magiſtrates did not ſignify their concurrence to che build-. 
ing the new bridge. r 513 of bini of warden 6757-245 105 5 
The inhabitants of Snedde applied therefore to the juſtices, of the 
peace. of the county of Renfrew, praying their authority for erecting. 
r d riff adit, 20 21antidgds 
| The juſtices of the peace appointed the magiſtrates of Paiſley to give 
a their objections againſt this meaſure: This they refuſed to do; 
bat moved a declinature of the juriſdiction of the, juſtices,, The jur 
ſtices of the peace, diſregarding this deolinature, appointed, a, cm- 
mittee of their number to xiſit the place where; the bridge was pro- 
poſed to be built, and to conſder how far it could hurt the navigation 
of che riet an obſtguct the ford. e e . 2 Jo fte 
That committee reported their opinion, That the bridge would 
be of general advantage both to the town of Pniſſey and the country 
© adjacent ; and chat they;conld ſee no damage it Would ,oecafion, 


either to the navigation.of the riyer; or to the ford. The jullices, 


upon this report, unanimoaſſy authoriſed the bridge to be huilt in a 
direct line with Fneddon ſt feet. 
The magiſtrates obtained a ſuſpenſion of this decree of the juftices.;, 
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% a number of perſons, of a field of ground called the Sneddon, 
ich lies within the ternitory of f the. borough of Faiſicy. and upon 
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1 DEC1S1ONS OF THE Ne CLXXyin. 
the ſtreets, buildings, highways, or bridges, within their territory; for 
that, by ſeveral charters of erection, this borough had every privilege 
of a'royal borough, exe pting that of ſending a member toiparliament. 
That 65 town of Paiſley was erected into a borough of barony by a 
charter from the rod in 1488, in favouriof the! Abbot of Paiſley, 
with power to him to elect annually a provoſt, bailies, and other of. 
Froe-bearers : That, in 1490, the Abbet diſponed the borough in fa. 
vour of the provoſt, bailies, and community; which was confirmed in 
the 1658, by the lord ef (erection bf the abbacy; who) diſponed the 
ſuperiority and common lands thereof in favour of the magiſtrate, 
council, and.community: all which, in the year 1665, was confirm. 
ed by a charter of reſignation from the crown: That, in conſequence 
of theſe charters, more ample privileges are granted to this-borough 
than what in general belong to boroughs of barony; and the bailies 
have che ſole power of receiving reſignatious of che burgage-lauds, and 
of giving ſeifins thereon: and they have always exerciſed the exclu- 
ſive power of regulating che public police within-the:borough : That 
as the erecking of à bridge within their territory is a very important 
article of police, they muſt ha ve the ſole power of judging; inthe firſt 
inſtante concerning that matter, ſubject to che review of the Court of 
Semen: for although the juſtices of peace havt been in uſe to inter- 
poſe their authority with reſpect to highways, bridgesg and ferries, in 
ſuch bôtoughs of barony! as are not incorporations, but depend upon 
the baron; yet no attempt has ever been made to exerciſe that au- 
thofity in ſuch boroughs of barony as are proper incorporations, 
and governed by their on mugiſtrates; andi the ma giſtrates have, in 
this caſe, good feaſon to oppoſt᷑ this bridge, on account of the loſs it 
would occaſion to the town's revenue, as well as the injury that would 
ariſe from it to the intended navigation of the river 
" Anfwired, The uſefulneſs of the bridge, both to the town and coun- 
try, is ſufficiently proved by the report of the juſtices of the peace 
who examined into that matter as a committee; which is alſo proved 
by the readineſs of the inhabitants of Sneddon to build it at their own 
expence. It can occaſion no obſtruction to the navigation of the ri- 
ver, more than other bridges do, which have been built acroſs navi- 
gable rivers. And as to the two branches of the town's revenue, the 
inhabitants of Sneddon have offered to take a leaſe of theſe from the 
magiſtrates at the ſame ſums they now yields: £1.58 T0 2921007 20 1 
With reſpect to the juriſdiction of the juſtices, the ſtatutes which 
give them a ſuperintendeney over highways, bridges, and ferries, have 
made no diſtinction, whether theſe are ſituated within the territory of 
a or not; nor has there been any judgment of the Court 
reſtricting their power in that manner. None of the charters in fa- 
vour of the borough of Paiſley have granted auy powers as to ferries 
or bridges excluſtve of the general juriſdiction veſted in the juſtices 
by the public law. This paſſage over the river Cart is part of a pu- 
blic highway; and as every perſon is at preſent at full liberty to pals 


the ford, and that the juſtices could undoubtedly authoriſe the 
clearing the ford of any obſtructions, they have am equal right to au- 
thoriſe the building a bridge. And indeed; as the gröund on each 
fide of the river is at this place private property, the bridge might 
haye beeh built at the expence of "theſe proprietors, without * it 
11. e 1 | | thor! 
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Bober aud J V. unlops carried ona 1 at 808 Bam. 
In June I 5 5 Fob a 0 1100 went over to London; and ſoon after, 
in 7 1755, his partner { topped payment. A Petition. was 11 Won in 
to the Lord Chancellor « on the 2d Augu/ 175 So or a commullion, of 
bankruptcy; 3 which was immediately iflued ; and bop. the ekamina- 
tion 7 two yitneſles, - who, deponed to an act & of b bank ruptcy, on the 
14th Jul $59, 1155 commiſſioners found, that Jong Dunlop, 88 he 
date and dif 5 of the commiſſion, did c n 7 
the 23 d - 7 4 th 5 N John Brown ang Temes Craw altes £ 
to 114 bankrupr's effects. AP TRANS 5 . 
James Crawford an dee etechtor! of the company, uled a Arre re 
ments in the hands of ſeyeral perſons who were debtors to 9 the com- 
pany, in Edinburgh, Glaſgow, Perth, and Dundee, poſterior to the 14th 
July 1755, but before the application for a Fcommulſſi * iS ne 
Faber sse 5 | 4 3 
The u under the nd eng of bankruptcy b rough n ac- 
tion againſt the company's. Feen e a for the 
arreſters; and a e enſued between the 't he 10 Mgnees. 
_Pleaded for tl Þ Us ters, That they had uled the, 67 proper dili- 
t 


gence allowed b. 


1 


company: Thar this diligence was. completed. bef 5 mmiſſion 
of bankrup ptcy in 9 Was applied for: That e could 
not be | Ulappointed by after proceedings in another country 3 eſpeci- 
ally! as theſe proceedings were, in t this caſe, carried on in a Gollufive 
manner, and the commiſſion of bankruptcy iſſued upon a. falſe ſuggeſ- 


tion, as if the debtor had been a reſidenter in England, which he truly 


was not. 246, That the debts affected by the creditors arreſtments 


the N r of penſion, and allowed the | 


e law of. Scotlan to affect th ag due, to the 
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of bajilerd ptey voslenken out (againſt: bn which. could 
not affect the debts due to the%cormpat eee Fobw Dunlop's ſhare 
of the free remains: of the copartnery:ſtock kk 

» Pleaded: for the aſſignees under the! commiliion, That ahn Dont 95 
had reſided at London for four weeks before he abſconded; Which was 
fufficient to intitle his cſereditors ton pIy for wzroninifion Of bank. 
ruptcyagainſt him: That by the law of Zagtand, the bffełts of the 
bankrupt are ve ſted in the commiſſioners nd the! Ls from the 
firſt act of bankruptcy, which happened, i ſe, before any of 
the arreſtments were uſed by the competing OP 3 and therefore 
the aſſignees ought to be preferred to theſe arreſters, though their di. 


Ii gence Was exxcuted before the application for the com „That 
chi was ſo determined in the competition of Captain Wilſon's credi. 
tors, 1ſt Fepraary 27555 ð . NOT H AS FRY 

Jahn Din PE 


2dly, Although the ble is only taken out af 
10% yet, as partner, he was intitled to recover the whole — — 
effects, to be applied for payment of the debts. He could have vo. 
luntarily aſſigned them to truſtees for that purpoſe ; and the legal 
alignatiorumdercthe commulion;quſhharg/the fame: off Fith bis 
voluntary deed, ++: 1 ried Jo. 

Replied, The whole of the! debts <efted i are ſu jedt | wy e rite 
tion of the courts in Scotland, and to none her. None of the debts 
were either contracted in i Eng Hand, or pa able there. The effect given 
to commiſſions of bankruptcy in "England, by poſitive ſtatute, can 
have no effect eyond t the juriſdiction of their law, no more than 
retroſp ect ellab ithed 1 in Scotland by the 5 16 9 be e@tual'i in 
Ex, land or 1 "Hotland,”6r than tile retrol liſhed: 1 ordinances 
We can bee! Eauial here Cr it 775 5 l e 
The 0 Tet in dea e A Cap tain 1 5 I's tente does 


25 0 * 05 15 705 the: Per en 9255 5 & e ſig but 
Wit Fr to Scots Nette, a contrat judgment 9 Was. pen, and t the 
apreſtery were preferred. in the only caſe where” it was tried, 13th 
November 1747 7s Thomas Oz 71 41 Ta the creditors. of Joby  Qberdein 

Beſides, the comm 15 101 Hal y taken out. (one prain Wilſon, 


who wa is actually ttled ih Eng 5 95 


Bild, It can lake no difference; Har ths débts in this caſe were 


n 
2 


contracts in Scotland, and -pa able there pecaule it is a general 
mach hat 1 7 5 non babent fe equelam, fed Jeqt runtur per ſongn! ; which 
mul apply A e force to debts which: are confiered as Jura 
ing Peril; etefore this competition muſt be governed by the 


e 305 K 10 land, 11 5 John: Dun bop reſi ded Wen the” commiſſion | 
a ain 1 or nan nee RI 014, ft} 
ne referred, Anregen in the pad f the com- 
A © Pa at 7 0 btors reſidetit in Scotland, Preceding 1 the 20 A 
Re * 5, to the leg gal * Tn w. J. 
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JOAN FORREST- and ALEXANDER WAKWELL, 
"merchants; in Edinburgh! bed OY Rd FOG t 14 


ti Won nh Ede tor eee en bind ty einne 12 * 


Hoa and far in # bod for lem "monty taken to bimfelf « wan wife, and 
ange liver of them, in comunct fee and liferent, and to #he children 


 provreats ber een them, and their heirs, i in fee. Tory 


I": 1754, MeſT. Forref and Maxwell Funke bond B L. goo Sterling | 
yable at Candlemas 1755, © to George Wilſon and Elizabeth Ramage, 
* Far ——— longeſt liver of them two, in conjunct fee and lifrrent, 
q Koa to the children lawfully procreate or to be procreate betwixt 
them, and to the heirs and executors of the ſaid! children, in fee,“ 
with annualrent and penalty as uſual: Proviſo, That it ſhould. be 
« leifom and lawful to the ſaid George Wil/on and Elizabeth Ramage, 
** ſpouſes, jointly, by themſelves alone, without conſent of their ſaid 
„children, to uplift,” diſeharge, aſſign, orfotherwiſe ſettle and diſpoſe 
«© of the forelaid firs of money, in whole, or in part, at their plea- 
* ſure, notwithſtanding of the above ſubſtitution.? 
At the time the money was lent, and this bond granted, there was 
a ſon and daughter of George Wilſon and his ſaid ſpoule. exiſting. © Eli- 
zabeth Ramage died before the debt was = lifted, or any alteration 
made upon the deſtination of the bond. i afterwards inſiſted for 
recovering payment of the whole debt, without concurrence do eithe! 
the ſon or daughter, 'whowere: till living. eee eee on! 
Forreſt and Maxwell ſuſpended on this round; That e were not 
in ſafety to pay to Wilſon the charger, in reſpect that by the bond the 
fee of the money was veſted in the children, under a Aerie power 
to the father and mother, ent Fare uplifting the debt; and as du- 
ring the life of the mother, the money ooud not have been taken up 
without her conſent, ſo, ſince her death, it having become impoſſible 
to obtain fuch conſent, the N could not ingly N or ie 
ally diſcharge this' debt. "ON - A 26 rr ann 8 
Anſwered for the charger, That it is elear from the dec of 
the bond, chat he, the father, is fiar of the ſum.) Had this money been 
ſo provided i ina contract of marriage, there would have been no doubt 
of the father's powers to uplift and diſpoſe of it for onerous cauſes, 
though a reſtraint might have been implied from the nature of the co- 
venant againſt gratuitous deeds;*but where a'man voluntarily lays out 
his own money in this way during gte marriage, without any previous 
obligation, Tatar hee is to be implied, nor is any here ex- 
preſſed in the bond. The olauſe bearing, Hoy the charger aud his 
wife jointly might uplift the ſum without conſent of the children, was 
truly ſuperfluous ; ſeeing there is no fee provided to the children that 


could 49 their conſent neceſſary wand it was * en that a 
+ 100; VT Tor any nero 4 Nins ee eee clauſe 
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clauſe declaring 1 far to have the powers | be would have without ; it 
could have the effect to.deprive.him | of any of the powers inherent in 
his fee, and e binßẽtent to him by the general conſtruction f the Gee; 
as it is a rule, That every man thall ave the full exerciſe of his pro- 
perty, in ſo fur u he 4s notizeftrained,- Fhe claufe would not be fur 
- ficient even to tie him down to require his wife's conſent, were ſbe 
alive; ; and could it be ſtrained {6 far aFto import an interdiction in 
favour of his wife, While the lived, bow that Pr 7 muſt fly off 
by her death:i\ NZA bee one 0 
« The Lords found, That the huſband hdd wish eo pH and gi 
* charge the bond, without conſent of che children, now that 
che wife\iodead ; and therefore found«the letters orderly pto- 
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WALTER B ewf, and AEN A NDR MILES 

his aflignse. Kettle Ka Or YI080]-70 e highs 

Fl £387 17025 WF F 9389 ode 5 4G it} Mite Adee TH 
6 Conventional irritancy of a a not EN after Anne nam 
1 aarfatd . er! DOM Fl . i Alge 5 b 
ee 0B 40 ee e 2 t wt: 75 
15 5 1546. Sir Jobn Clerk Geet rack Alder gm of Burgh 
lie to: Malter Beoxtt, his heirs and aſſignees, for the ſpace of nine. 


teen years after Martinmas 1949; at the yearly rent of L. 411, 105. 
8˙d. Scots, paable by .equsl, portions, at Whitfunday and Martinmas ; 

but under this, condition, That if one year's rent ſhould be reſting 
« ynpaid half a year after. it falls due, then, and in that caſe, the tack 

I  hould become void and null, and of none effect.“ 

Bennet the tackſihan ;committed the management of this * to 
his wife, who made ſundry; payments to Sir Jobn Glerk, and, after his 
death, to his ſon and heir Sir mne; hut there ſtill remained a ba- 
lance due at Candlemas 1758 of. L. 1051: 16: 6 Saote. Bennet himſelf, 

in the 175%, fell into ſuch hade ireumſtances, that he was impriſoned 

of another canditor for a aan dende took. the benefit « of the act 
"4 grace. wick e 1417 Ei ty 4 

In Jauer 1788, Sir Hasen Clerk. raised a groge before the ſerif 
of Edinburgh againſt Bennet, ooncluding both for payment of the abort 
arrear, and that he ſhould be removed from the farm, as having in- 
curred the irritancy. The libel tecited the tack, and. irritant clauſe 
thereof, and concluded, That in regard the faid:Walter Bennet has 

« incurred the irritancy of the foreſaid tack, by ſuffering more than 
_ * year's rent to be unpaid half a year after it was due; therefore, 
and in terms of the late act of ſederunt; he ſhould be decerned and 

„ ordained inſtantly to flit and remove, G. 
Ta this — Bennet compeared 5 denied his wife s  pracpoſitura, "and 


claimed 


J 


** 


the 


bz the 


. The proceſs; 

_ arrears of rent, 
5th of April, 

On the T3t 


align: 


to:accept 


of the clerk oft 


ſubſequent cro 
On the 1 85. 


« and re 
In che gt 


. 


ö 1 
„ 1 1 * , 


| * XY ; 8 5 . i 3 | | 
March 0 COURT OB SESSION; 


claimed allowance of ſundry articles of compenſation. The ſheriff,on 
-ompetſations: Bennet proſented 


ted a reclaiming; petition.; 
the ſame with anſwers for 


for Sir James, dhe ſheriff, 
en the 22diMarch 18, allowed a/ proof as to. ond article, adhered as 

to therstbers and i negard there d more than o ears rem due 

«+; by-theidefcnder;afteratlowance of che. ſaid axti ole, decerned in the 
_ 4remevingias libelled.”” Upon this decerniture ahprecept. was ex- 
tracted; and a charge t emovegiven ten- the 3ſt of Mareb ; upon 
which Bennet preſentetl/a bill of ſuſpenſion, 4nd; obtained a ft 
ſo far as teſpactecꝭ cher cencluſien for payment of the 
efors the ſheriff; who, on the 
ums libelled, and decerned. 


artibles 


found. Bemet liable fon che fi dec 
hof April, Bennet :alſigned his tack to. Alrranden Miles, a 
brewer, in ſecurity, a8 he alleged. of the ſums Miles ſhould advance 
for him and in truſti qunad ultra for: Bennet?s behoof; but e facia the 
t was-abſolute; and Miles immediately entered to poſſeſſion. 
4th of April, he intimated his right to Sir amis, and made 
offer tu pay the arrear found due by Beunet; which. Sir James refuſed 
3t of; and thereupon Miles conſigned the money 
he bills, together with. a bond of. cauti 
| 192 5 3 151775 612 15 e 


etition fer B 


in the hands 
an for the five 


— 


. £4 enen 12 
. rid the ſheriff reſuſed a peti mer, in 
which payment was offered, and adhered to his interlocutor of the 
th of April; as alſo, Mecerned the officers to charge Hennet to flit 
move within forty-eight hours after the charge, 
pain of gjeaion.”——On'this'a decteer was extratted, | 
nfion of the remoying, it was objedtedfor Bennet and 
at, upon a proper count” and'Teckobmgyit Would ap- 
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.ger6rning in the'removing; muſt be applied to the conventional irrt 
rancy, which-was ſpecially: libeledand-infiſtedon;3 and udt to the ir. 
_ -ritans introduced by the the act of ſederunt; for the aQt. was-otily men 
| tioned in the Mbel, as regulating the manner of r moving, chen once 


the conventional irritancy was as found to be incurred. Ad gtio, It it 
| an eſtabliſhed rule} That comentional”zeritancies of tacks ad mon hon. 
| | | . tum canontm, cann Be purged when found incurred, but b immedi. 

; ate payment at: the bär. Here no fuch-offer was made till long after | 


4 


| the precept of ee had been extracted; and a charge given upon 
| it. 1f a tehant's Pre $ claims and defences againſt ſuch 
5 an action were to os The removing till all of them were diſcuſſed, 
4 ſuch removings might be defeated or poſtponed for almoſt any length 
, of time. At 18 ſulne ent to ſupport the ſheriff's decerniture, that it 
4 appears the fact was ſuch as he found; ſo chat the irvitancy had been 
3 then truly incurred; and it was in ſoch a caſe ultra vires of the ſheriff 
44 to have aſſigned terms, er proprio notu, for purging chat i irritancy. 
1 Nor' could the offer and*confignment made by Beaner's aſſignee, after 
* extracting and executing the precopt; ſtop the effect of the irritancy, 
A which was already declared, even before the aſſignation Was granted 

1 by Bennet, who had never offered, and was unable to pay. The de- 

1 cerniture to remove}: contained in the interlocutor of the 1 5th T 
4 N was altogether ſuperfluous. 4010 3; 

1 The Lords found che _ yn and decemed.” 
Wl ';4 106 wwifoaoiroine 23d w3- b932G3hs O0t afoot rw 302; v. R 
1 re Si Jamar, Bhs) 95 a ren.. ene Gehe. 

1 dS 23, | 
1 NM. B. As Benuet's, hr of f ſuſp vention bad been paſſed by three Ordi. 
1 nmaries, © in reſpect of the wee of the bygone rents found due 
| 40 by him,” A warrant on n the 2 8 0 deliver, up the money to Sir 
If James was afterwards. emanded.: but as the money was proved to 
| -have belonged to Mites, who advanced 1 it in expectation that his right 
i to the tack would haye 8 ad the e ee FE ſame to 
by be, refered W t t pond Bat 2091. 

1 | _ 74 $93 * bc, 543 0 Fe ' DFE 6 205 18 111 Dots Is ol 111 

iN fri Jap 8 4412466 12. ibn 3 $1 Sn £ rot 3 

„ N CLAXXI: 3 en e e ee "8th March 1759 

Fi 41 : $434 +1. Nin a A ne ors 

i 5 0 H AYP * x 0 1 N ro 08 1 oe Beru, 

* ot 4K, DOLL Edt KK M ; „ 40 A 1 N 8 T | a "Y ze CRE og arti | M77 x 

| . poet 14,9? to 44 144 2 | $74 ein tyy . 

5 W lle and ANGUS MACINTOSHES. 

1" <0 n SHY 269 2115 

4 1 4 2 5 in, a Band * 8 re viriag the redemption to be made 
1 ul the grober e ad. Beans: of the Rs ts, nor ee to 
| | Sa rellen nt f Süden 5 , $44 7 n 1 

1 | N the year I7 34, 1 1 Macintoſh: wt 9 for the ey ot. 44, 000 
14 1 werks, executed a diſpoſition-of his lands of Borlum, in fayour of 
il William and Angus Ae who, of the ſame. date, granted him 2 
Y bond of reverſion, declaring, That the lands ſhould: be redeemable at 
if tze end” of twenty-five Years, but under certain reſtrictions, The 
1 clauſe 
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elauſe of reverfion was.cxprefſedvin/ theſe werds. In caſe the faid 
A abaw Dlacinith/b; or any heir male to be lawfally procreated of his 
body, (ſealuding hereby erpteſsly all other heirs, whether male, of 


ine, tailzie, or proxiſion, Whether legal er convent ional, and de- 


c -harring/them from any ri ght Or title hereto, being an expreſs con- 
dition of granting hereof); can nnd (hall (wich the proper nouq and 


4 


« nean of him the faid Scham Mus intoſh, or of an heir- male lawfully 


to be ꝓrocreated of his body, to be made up and acquired by them, 


or either of them witheut contracting of debt, and without raifing 


the ſame on any rights or ſecurities on the other lands beritably. 


4 belonging to him the ſaid-Sebaro Macmigſh)-content and pay to us, 
« or our forefaids; the ſum of 4, 00 merks, as the price and pur- 
< chaſe· money paid b us: and that at the term of MH bigſanuay 1759; 
« then and in that caſe, we, or our foreſa ids, ſnall accept and receive 
« the. faid haill ſum, and ſhall fully and amply denude ourſelves of, 

e and convey, and rediſpone to the faid.Schaw,Macinto/h, and the {aid 
_ © heirs-male of his body, the foreſaid lands,” „ 


Schau Macintoſh, ſome months preceding the term of Whitſunday 


1759, brought a declarator of redemption againſt William and Angus 


Madintoſbes, in order that it might be found, that he was entitled to 
redeem the lands, and that his proceſs of declarator might be held as 
a ſufficient premonition for that purpoſ I.. 

The defenders inſſed, Imo, That the purſuer had no title to redeem 
the lands; for that he was not poſſeſſd of funds of his own to pay the 
price, but was aſſiſted by other perſons, who meant to purchaſe the 
lands from him fd! ſo6n: is they were redeemed? 2 do, That the diſ- 
poſition to the lands in their favour was granted for a full and ade- 
quate price: That the reverſion: was no part of che original bargain, 
but was a gratuitous.conceſlion in,fayour of the purſuer, of whole fa- 


- 
N 


mily they were deſcended; and the intention of it was, that if his 


circumſtances, or thoſe of the heir-male of his body, ſhould enable 
them ta purchaſe hack the lands at the end of twenty-five years, the 
purchaſers were willing to give them up; but it was not the intention 
of parties to allow the ſeller nefi emption, when. he 
was, ngt in condition to keep the lands, but only, intended, after the 
redemption, to {ell them again at a higher price, 
Huſtoered, The purſuer has no occafion to explain, whether he in- 
tends, to redeem. the lands, with money of his own, or with. money 
which be has borrowed; becauſe, though the,boad of reverſion makes 
a diſtinction of this, fort, yer it is a diſtine 1 9 {hich che law gives 


no ſupport for it isaltogether as tertii to the e efenders, whether the 
d. by, the, purſuer or nor. 


money; paid to them.is horrawed. by, the, purſuer or not. 75 point 
VV 
ld d 
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terra: wäded ina reverſion, that the. lapds ſhould 
' be redeemable only, with the x6verler's awn money; and yet the mo- 
nen ester ras, borrowed from. angfher the Lords found 


« | 
no ſpecialty. nor re 
0. 8 LE OED 444 Bod 3 4 2 b . * 4 5 "KITE. * 
The might redeem, the. creditor with any mopey, cui nib deefal cum 
* ſau 7 C t | + * | h . 4 ko. +4 . . — 4 
agel, Une id had been more clearly Contained; and provid- 
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ſeller the benefit of this redemption, when he 


reuſon 


trichon. laid, on the debtor in this caſe, but that 
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Was terms which "TY creditor Nati * and at the tine 


ſuch reverſions are granted, the debtor often flatters himſelf, that he 
Will be able to make tlie redemption by money of his own; but it 
would be hard to exclude him from the benefit of the reverſion, „though 


he fhould be diſappointed of this expęctation. It is difficult to aſcer. 
tain the free amount of any man's fortune; and his right to take the 


benen, of à reverſion ought not to depend upon ſuch an inquiry. 


24d, The wadſetters in this caſe had a ſufficient return for their 
money, by the poſſeſſion of the lands, and by a ſale which they were 
allowed to make of a conſiderable wood; ; and therefore this was not 
a ſale, but a lucrative wadſet; and the clauſe of reverſion ought, on 


Rag account; to be favourably interpreted for the reverſer. 


The Lords found; That the purſuer was entitled to redcem the 
lands libelled; and that 15 N Was a ſufficient premoni. 


11> at tion for LE N i e .. 
Zore Lola.  Repoitr de. 
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MARY, SHARP and RED! Haſband.” 


95 f , a [1 T_ b 5 


A FIAT ter who was executor ; he hier Mel to her . found 
liable to aliment ber fi Ner- 29210 who wan De A. of any fund of 


- Jubſiſtence, | „ T 


at Scot Fronche . an action 9e Mary Shatg and PO Lumiſ: 
den of Ranniebill her huſband, for an aliment, founded upon the 
followin grounds. 

That "he was the only daughter of Lady Mary Sharp, by her fir 
huſband Mr Scot of Hayche/ffer : That Lady Mary was again married 
to Sir James Sharp, by whom ſhe had a ſon, who predeceaſed her and 
the defender Mary Sharp : That Lady Mary, after the death of her 
ſon, executed a will, by which ſhe appointed Mary Sharp her ſole ex- 


4 


ecutor and univerſal legatar; and to that will ſhe ſubj joined thele 


words: % recommend Mary Scot to her charity. hub >: 

That Mary Sharp, upon Lady Mary's death, received conſiderable 
effects by virtue of this will: That Lady Mary, while ſhe lived, was 
under a natural obligation. ro aliment the purſuer, her only ſarviving 


child of her firſt marriage, who had no other means of ſupport: That 


ſhe had accordingly, while ſhe lived, allowed her an alinient of I. 20 
Sterling a- year: That Mary Sharp, as ſole executor of her mother, be. 


came ſubject, in her place, to the ſame obligation; which was all 
2 uo ph by the condition annexed to the 
ä Mary Scot to her charity. 


e will, recommepding 


It was anſwered, That Mary Sharp Je very üttle benefit from 


her mother's ſucceſſion; ; for char the debts due by Lady — 9 


Y „ 


* 4 ** 
ey 5 5 
13 
* 
£ * 


ech e, con f or SESSION. „ 


uſted almoſt the whole of her effects: That, at WY rate, as s the de- 
fender har not bound ta aliment her ſiſter upon the footing of rela- 
tion, ſo ſne was not bound to aliment her as repreſenting their com- 


other: for that the obligation to aliment does not affect the 
e or legatees of a defunct: and the clauſe ſubjoined to the 


will was no more than a ſimple recommendation, which was not obli- 
gatory; and if it was, could: never 2 ay 0 append to pay! a 


yearly allowance. 


It appeared by ky trop; That Maty Sharp had received, in . | 
quence: of her mother's 02/1, after all deductions, above bi 230 Ster- 
ling clear, which ſhe had poſſeſſed Knce 0 15 1754, when Lady. 


died. 


The La tina Mary Seot i ;ntitled 1 to an ene of Li 12 2 Sterling. 
To W yearly, to. commence from the date of the proceſs.” W. 1. 


. Nairn, Wedderburn, Polos ene. Al. bons, F cart. Hauber. 1 ; | | 


ene 251 7 


* 


MARGARET JETT and. her HUSBAND, 
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Ms 1 1 in a 1 ec conveyed, inter 


alia, to Margaret Bert her dabghtr,: a bill for L. 7 Sterling, drawn 
by Robert Hardie upon and nocepted. by T rent of Fitcullo, and indor- 
| ſed by Hardie to Anderſon. 


- Hardie had been often eutruſted by Margaret Autierſow with the cu- 


ſtody of her writs, and care of her affairs; and, upon her death, her 
daughter put the {aid bill, with ſeveral other writs, Into his hands, 
and ſome time after married David Innes, © 
After the marriage, Margaret Bett and her huſband | 
| hibition before the f eriff of Fife againſt Hardie ; in 
| hibiting certain writs, he deponed, © That he knows of no other bills 
belonging to the defunct, except a bill which was due by Pitrullo 
for L. 7, which the deponent uplifted, and gave to Jobn Bett the 
purſuer's brother, at her deſire; and ſhe defired him to do this in 
July or Auguſt laſt, (being before her marriage ;). and thinks, that 
FJobn Belt got the money fince the purſuer's marriage.“ 


irſoed an ex. : 


contents of the bill to her brother.“ Hardie's procurator there- 
upon cauſed cite the purſuer to depone on that fact; and ſhe was ac- 


„never in her life deſired Hardie to get up the rat i in Pitcalls's 

© bill, and give it up to her brother John Belt. ?“ Ge 
Margaret Bets and her huſband then commenced a new Pic "al 
fore: the theriff againſt es Rs for payment of the contents of the 


; | * 
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ich, after ex- 


The ſheriff found, That the defender ought to Woe ro 
than by his/0wn oath} that the purſuer gave him orders to pay the 


cordingly examined in preſence of Hardie, and deponed, «That ſhe 
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bill. The ſheriff, in reſpect of her oath in the exhibition, decerned 


ed againſt Hardie; who brought the cauſe into thin court of ſeſſion by 
ſuſpenſion. . ALag oa otu D088 of} 
5:P{eaded for the Huſpendery The quality contained in his-oath, viz. 

of uplifting the contents ef the bill, ant oY it away by the char. 
ger's orders, was: intrinſic and ſhonld have obtained his abfolvita + 
before the ſheriff. Where x debt is conſtituted by oathʒ and the fame 
oath declares, that the debt was paid to the creditor's order, ſuch qua- 
lity cis intrinſic; as found qth December 1664, Learmont contra Ruſſel; 
Jamam 1727, Lauder out Mazgibbenz" and r At January 1735, Me. 
fat contra M Ps) 4s 3 >CLLL 1 $4) SHLOq Er A 9z54 r 
Anſwered for the charger, Ino, The ground of debt was conſtituted 
by a writ lodged in the ſuſpender's hands for the charger Marparet 
Bett's behoof, and the ſuſpender could have no right to uplift or dif. 
charge the debt without a written order from, her. The ſuſpender's 
exception, thetefore, was only probable by the writ er oath of the 
charger, and his deponing upon it conſequently extrinſic; 21ſt Decen- 
Ber 1679, Allan contra Young 3 24th December 1079: Hume contra Taylor; 
and 23d. December 1707, Brown contra Dou. —ado, The quality is ex- 
trinfic, ſeeing it was contained in the ſuſpender's oath emitted in the 
procels of exhibition, where the matter-reterred to him was not the 
.conſtitution'of the debt, or the exiſtence of the bill as ſuch, (as in the 
caſes quoted for him), but qnly, whether or not the bill or writ was 
in his cuſtody ? Fountainball, ad July 1712, Forbes contra Lady Culloden. 
3tio, The ſuſpender repudzated and loſt the benefit of his own oath, 
by his citing the charger, and her deponing negatively to his allega- 


eafter to pay a een ede f cri 
En, * { nc 

= 1 . " _— iA * 4 - 
aft the contents of, 


. 


let him ſuffer by that means; eſpecially as he was no gai ner by pay ing 
the money to the charger's own brother, ho was in Want. And, 
lafily, Though. he paid the money to him aten the chaxger's marriage 
vet he had received her orders, and uplifted the contents of the bill, 
before the marriage; which therefort oguld net hinder the application. 
The court ſeemed to conſider the quality gf Hardis's qath as intrin 
ſic, and chat the citing. Margaret Bei .to;.depone. at Hardie's inſtance. 
| . from ignorange or ſimpligit y and therefore was not to 
be held binding as a judicial reference made by him to het oatb-. 

* The Lords ſuſtained the reaſans of ſuſpenſion. . Re 
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Y the ancient laws and uſage of Scotland, taxations for the ſupport 
of government were primarily impoſed upon the: prelates, the 
barons, and the boroughs, with relief to each of them from the perſons | 
living under their reſpective orders. The clergy paid the one half of 


thoſe taxations; the barons two thirds, and the royal boroughs one 


third, of the other half; ſo that the proportion paid by the boroughs - 


was one ſixth of the total taxation. That proportion payable by the 


boroughs was, by the adt 112. 1587, declared to continue after the 
alteration made in the ſtate: of the church-lands at the Reformation. 


The method of levying theſe taxations from the perſons. ſubject 


thereto, was ſpecially directed by the acts impoſing the ſame; and 
rticularly, in royal boroughs, ſtentmaſters were ordered to be 
named for adjuſting the proportions payable by the inhabitants in 
reſpe& of their trade or merchandiſe, as well as of their rents or 
u ] ͤ —0m!;Mg mt 8 8 
Buy the act of convention 1667, the new method of levying the land- 
tax, which had been introduced in the times of the troubles in King 
Charles I. 's reign was adopted; and the ſame was appointed to be rai- 
{ed, not by the old'tax-roll, but by way of ſupply of ſo many months 
ceſs, according to the valuation made of the ſhires and boroughs in the 
year 1660. The act of convention declares, © That all perſons. ha- 
„ vying real eflates of lands, teinds, annualrents, due by infeftment, 
e feu-duties, tack-duties, and others of that nature, are and ſhall be 
« liable for the foreſfaid ſupply. Certain commiſſioners for the-ſhires, 
and the magiſtrates of the boroughs for the time, are appointed to ſet- 
tle the proportions, and collect the ceſs within their bounds, with 
power to appoint ſtentmaſters for aſſiſting them in ſo doing. Further, 
thoſe commiſſioners are thereby impowered to aſſeſs the inhabitants 
within the counties and boroughs at certain rates, for a proportional 
relief of the ſupply of that year 1667; in reſpect that the land and 
* real rent of the kingdom is liable for this ſupply, and that the ſaid 
land- rent is under many other great burden s. 
This act 1667 has been referred to in ſubſequent acts impoſing 
ſupplies; but the relief thereby given to the landed intereſt is not re- 
bestelle ̃¾ò2Mnnd Bs LD, 
By che 1ath act of the parliament 1690, the excluſive privilege of 
foreign trade, import and export, is of new granted to the royal bo- 
roughs, in conſideration of the boroughs being one of the ſtates of 
* this kingdom, bearing a /ixth part of all public impofitions,” c. 
Fe magiſtrates of 'Glaſgor; * time amen, laid 
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3 © OY a rule 196 levying 4 556 NID that city; which was, ar the 
lands and houſes. in. it ſhould pay 24 per cent. of the rents, for ever 
two months ceſs that ſhould be impoſed, and that the traders and in. oy, 

habitants ſhould PSY 6 as they ſhould be rated by the ten. 

mäſterrs. %%%%öÜ— mv COAL EW 5 

At that RT e for ſome time 1 855 the 21 per cent. of the rents, 
for two months ceſs, did not pay the whole ceſs, and the remainder 

was levied from the traders and inhabitants; bur, for two or three 

7 laſt paſt, by the increaſe of buildings, and rif&'of rents, that 

roportion for the landed intereſt, which was ſtill levied according 
to the rent for the time, paid the whole ſupplyz ſo chat no part a; the 
cels fell upon the trade of (HECHT, 
Jobn Wilſon, and others, heritors within; the city thereupon eh 
a proceſs againſt' the magiſtrates; ooneluding, 10%, To have it found, 
That the laying the whole oeſs upon the landed intereſt, and nothing 
upon the trade, is illegal and oppreſſſve; and that the traders {hould be 
ſtented in two thirds of the ceſs. 2do, That the magiſt rates ſhould pay 
back to them L. 2135: 7 4 Sterling; as two thirds of the ſtent impoſed 
upon the heritors for the three years laſt: paſt; or, at leaſt; that the 
whole ſtent for three years to eome qſhould be laid on the trade. And, 
tio, That the magiſtrates ſhould be ordained to pay back to the pur- 
| Wer. what has been levied" by them more than the whole quota'of 
ceſs payable by the borough, and charges of collecting in theſe years. 
Pleaded for the defenders, in anſwer to the i concluſion of the 
| libel, 1nο, As the legiſlature has intruſted the magiſtrates of boroughs 
with impoſing and levying the ceſs thence payable, the weakening their 
hands or ſhaking their powers would be attended with very bad effects. 
246, There has been no innovation attempted by the magiſtrates, who ; 
have followed the rule laid down by their predeceſſors, ſanctified by 

the chearful acquieſcence of all parties concerned for above half a 

century. When this rate upon the landed intereſt did not pay the 

whole ceſs, they were not burdened with more: and although, by the 
inereaſe of rents, the whole ceſs is now paid by the landed intereſt; 
yet no landlord is poorer by this than he was formerly, but, on the 

- contrary, is rieher in proportion to the inoreaſe of his rent. And, in. 

deed, though the ceſs is thus fiominally paid by the landholders; yer 

it is in reality paid by the traders, who poſſeſs the houſes in the town, 
And, 3010, Although the old taxations were laid partly on trade; yet 
by the act of convention 1667, the former Practice was innovated 
and a new method eſtabliſſied; impoſing the land- tax by way of ſupply 
rom lands and real eſtates, and not from perſonal eſtates or trade: 
which new method has been followed ever ſince, with this variation, 

that the temporary. relief givento the landed: intereſt for the year 1007, 

from the inhabitants and traders, has never ſince been: renewed ; 6 
thatthe burden has been left entirely de. 750 reul eſtates withi 
counties! and boroughs/s 7 02 197% 1097967 Toitgy d 209 ». - 
3 for the purſuers, Imo, Though the convention of obe 
have che ſole power of rating each borough with its propbrtion of cels, 
7 theimagiſtrates of the particular boroughs are only intitled, t 
name ſténtmaſters for diſtributing the proportion laid on the borough 
among the inhabitants; and intently the inhabitants had the 1 


of th ka Rentthaltets but if kny unequal Eee nll . ſ 
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ſuch egtmaſters, relief. muſt eextainly be had from the ſupreme court. 


more expenſive than formerly; and the trade of this city has increaſed 


in the ſame period! And, 3tie, The act of convention 1667 did not 
make any alteration as te the intereſts. of the perſons formerly liable 


the known practice of all boroughs where there is any trade, of rating 
the ceſs between it and the landed intereſ . 
As to the other branches of the libel, the defenders contended, That 


no 1 ale could be fixed for aſcertaining the rate payable by.the t raders; 


tionary in the magiſtrates and their ſtentmaſters, to ſettle that pro- 


and charges of collecting. Cx 30 YIH 
© Obſerved on the bench, The old tax | 
reſpect of their trade and privileges; and the ceſs is now impoſed up- 


gets a communication of privileges from the royal boroughs, it be- 
comes bound to relieve them of part of the ceſs. There is no pre- 
ſcription here from the practice, as the ceſs is annually impoſed. 
„The Lords found, That as the heritors of lands, houſes, and other 
«heritable ſubjects within the city of Glaſgow, ſo the other bur- 
geſſes, in reſpect of their trade and manufactures within the 


e parliament upon the city of Glaſom ; and that the magiſtrates 
« of Glaſgow, the commiſtioners for ordering, raifing, and levy- 
ing the ſaid ceſs, and the ſtentmaſters appointed by them, ought 
« to rate the ſame upon the heritors and other burgeſſes accor- 
« dingly ; and remit to the Lord Ordinary to proceed on the 
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N. B. The purſuers having afterwards in//ed, That the magiſtrates 
ſhould ſpecify the proportion in which they propoſed to lay the cefs'of 
the current year uponithe trade and the landed intereſt, the magiſt rates 

declined to do ſo; and that point being reported, gth 'Augs/t 1759, 

The Lords found it not neceſſary to give more partibular direc- 
e ctions as to the proportion of the ceſs between the trade and 

the landed intereſt, than What are contained: in the (above) 
+> Cantetlocntorof there ee r 
rtioned the ceſs for the year 
2 HJ, 
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Thereafter the magiſtrates having p 
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2d, N length of practice can eſtabliſn an unjuſt diſtribution of chis 
kind. it is the continuance. of that practice Which the purſuers com- 
plain off, ſeeing, by the alteration of circumſtances, that rate which 
was origibally; juſt; has become the contrary; ſo that the hexitors now 
pay the Whole. ceſs, inſtead of: the half, as at firſt, | & he; riſe of rents 
has been odcaſioned by buildings and improvements, which are now 


by the proportion of at leaſt ten to one more than the landed intereſt 
in taxation within borough; later acts of parliament, particularly the 


12th act 1690, ſuppoſe that trade is liable in a part of the cels; and 
| ſuch has been the general ſenſe of the nation ever ſince, as appears, by 
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without making-every-trader. diſcover the circumſtances of his trade, 
which would be highly dangerous; and therefore it muſt be diſcre- 


portion: That the deſs already levied. had been applied for the ſervice 
of government; and therefore could not be recovered; and they de- 
nied, that more had in any year been levied than paid the full ceſs; 
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tion was laid on the boroughs in 
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on them on the ſame account; and hence, when a borough of regality | 


« ſame, are liable in the payment of the ceſs impoſed by act of 
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332 + DECISLONS OF THE N. cx 
175 9, by laying three fourths on the houſes, and one fourth on the 


unjuſt, alledging, That the ſtock in trade of che inhabitants of 'G1aſp,y, 
was much more than double the value of the houſes; and [therefor 


| rrade, the purſiers complained, that this proportion was anequal an 


_ inſiſted, That the Lords ſhould reQify the {aid proportion, by laying 


two thirds en * trade, and one third on the houſes. To which 
it was anfevered, That the magiſtrates, before appointing ſtentmaſters, 
and fixing rules for levying the ceſs for the year 1759, had inquired 
vice of the moſt conſiderable inhabitants, bothlandholders and trader,, 
as to the proportion which ſhould be laid en the trade for that year; 


particularly into the ſtate of trade in that eity, and Räd taken the ag. 


the reſult of which was, that the council had come to an unanimoys 


reſolution of laying no more than one fourth upon the trade for the 
year 1759. The magiſtrates and council are the beſt judges of the cir. 
eumſtanees of their borough, and in what proportion the ceſs ought to 
be paid by the landholders and traders; and the Legiſlature has given 
them full power to determine in that matter: neither can it be fixed 
by any certain rule; for the traders of ſuch a ton as Glaſgow can bet. 
ter afford to pay the half of the ceſs in one year, than the fourth of it 


in another. 


This point being reported on the 6th February 160, it was 9/erved 


on the beneb, That though ſome part of the ceſs muſt be paid by the 


trade, the preciſe proportion was not fixed by any ſtatute. This muſt 


be left to the diſeretion of the magiſt rates; and unleſs it can be made 
appear, that they have been guilty of a groſs abuſe of power, the Court 
of Seſñon cannor' interpeſ sz. 
The Lords refuſed to give relief; and adhered to their former 
„%%% ... D. R. 
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A debtor liberated from priſon on the act of grace, may be again mmpri- 
ſoned on the ſame diligence, © © + 3 

„FFC + Þ „ X 


ert Abercrombie engaged to ſerve James Brodie, ſaddletree · maker 
in Glaſgow, as his journey man for a term of 3 hut after bor- 
rowing from his maſter I. 10 Sterling, for which he granted a bill, 4 
bercrombie deſerted his ferviee, and went ta Edinburgh. Brodie raiſed 4 
caption on the bill, and cauſed him to be apprehended and impriſoned 
in the 1753; and after being confined ſome time, and alimented b) 


Brodie, he was liberated in terms of the act of Parliament. 1696, com- 


monly called the act of grace. 5 55 . 
Glaſzow, and worked with. otbe 


In #757 Abercrombie returned to 


maſters, 
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maſters, without paying his debt to Mr Brodie ; who! thereupon again 
impriſoned him upon the {ame caption. (oo 0 


Abercrombie got à bill of ſuſpenſion: and liberation paſſed without 


oppoſition; and commenced a proceſs: of wrongous impriſonment 
againſt: Brodie, concluding for the penalties 1mpoſed by act 6. 1701; 
which proceſs, and the ſuſpenſion, came to be diſcuſſed together. 

| Pleaded for-Abercrombie, The purpoſe of allowing a creditor to im- 


priſon his debtor; upon a caption, is to operate payment of his debt, 


but not to ſtarve a Poor debtor whois altogether unable to pay. Hence 
it is provided by the act of parliamient 1696, That, upon the priſoner's 


making oath, that he is not able to aliment himſelf, the creditor muſt 


either aliment him, or the magiſtrates of the borough: may ſet him ar 
lille 1.750 ood DOT IETSD abs I e,, GGS SOSK 418 
Here the purſuer Abercrombie was liberated on his deponing to 
that purpoſe, and making a diſpoſition omnium bonarum to the defender 
and his other creditors. The defender, by refuſing to aliment him, ta- 
citly conſented to that liberation; and as the act could afford no bene- 
fit to the priſoner, if he might be immediately recommitted, it follows, 
from the nature of the cafe, that the creditor muſt be barred. from a- 
gain apprehending his perſon on the ſame diligence, until at leaſt the 


circumſtances of the debtor are ſo far altered, that the creditor can 


reaſonably expect thereby to operate his pay ment. As to that alte- 
ration, the creditor is not to determine, but there muſt be a cognition, 
by a competent judge, before he again proceeds to apprehend and im- 
priſon the debtor; as was found in a caſe obſerved by Forbes, roth 


December 1709, Law contra White. - | 
Anſwered for Brodie, Every diligence iſſued by the Court of Seſſion 


may be lawfully executed, unleſs it is ſuſpended by the ſame court. 
The act 1696 does not declare the debt or diligence to be diſcharged 
by a liberation upon it, but only introduced a remedy in favour of 
the royal boroughs, which were overcharged with maintaining 


debtors who were caſt into priſon, If the creditor refuſes to give ali- 


ment, the magiſtrates may liberate the debtor ; but the act does not 
abſolutely prohibit the creditor to impriſon him again, even /ine cauſe 


cognitione ; nor does it declare or imply, that ſuch liberation by an in- 


ferior magiſtrate, ſhall be equivalent to a ſuſpenſion iſſued by the ſu- 
preme court. Had a cognition been intended before a recommitment, 
the method of taking it would have been directed; but the act is ſilent 
in that reſpec : nor is that defect ſupplied by any other rule or prac- 


| tice 3 lo that a creditor cannot know how he 1s to have the matter exa- 
mined, or by whom, ſuppoſing he were diſpoſed or obliged to take 


that previous precaution. Beſides, the law has pointed out the way 
in which a debtor may obtain a perſonal protection from all his credi- 


tors, namely, by a regular proceſs of ceſſio bonorum; and the legiſlature 


could never mean to give a liberation on the act of grace an equal ef- 
fect ; which, however, is the tendency of the purſuer's plea. Nor can 
the circumſtance of che purſuer's having granted a diſpoſition omnium 


bonorum upon his liberation alter the'caſe ;. for the act 1696, does not 


require the debtor to grant ſuch a deed ; and although the magiſtrates 


(as in this caſe) commonly think fit to take fuch a diſpoſition from the 


bes yet the creditor having been no party to the tranſaction, nor 
taken any benefit from it, cannot be thereby prejudiced in his legal 
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rights and privileges. Finally, ſhould the purſuer prevail, it would 


be fatal to all the labourers and poor people in the country, ho would 


get no credit; for having nothing wherewithal to pay, but the fruit of 
their bodily labour, if once releaſed on this act of grace, they ould 


remain free, as it ſcarce ever happens, that among ſuch people, any ma. 


terial alteration of their ciroumſtances could be alledged. And as 0 
the decifion-Law contra White, in 1709, it is a fingle one, and not ob. 
ſerved in. the collections of Preſident Dalzymple and Lord Feuntainbal 
„ / TIDE WEIRD o, 
The court at firſt found. it irregular in Brodi to commit Aererombie 
to priſon upon the ſame caption a ſecond time, fine rauſe cognitione ; but 
upon a review: of the caſe, the interlocutor was altered. It was offer. 
ved on the bench, That although a liberation on the act 1696 does not 
vegallydiſcharge the diligence, or reſtrain the creditor from again put. 
ting it in execution; yet+if he-commit a moral wrong, by uſing that 
diligence in an oppreflive manner, he is cenſurable in equity, and the 
-debtor may obtain relief by ſuſpenſioun. LEA; 
„The Lords found, That Brodie was at liberty to put his diligence 
in execution againſt Abercrombie a ſecond time, and to incarce- 
'* rate him thereupon, notwithſtanding of his former liberation 
„upon the act of parliament 1696, for the aliment of poor pri- 
“ ſoners; and therefore aſſoilzied from the proceſs of wrongous 
*+ impriſonment, found the letters orderly proceeded, and de- 


* cerned ; but found no expences due.“ , D. Be 
4 For Wake Gro. Wallace. © 3 Kirkpatrick, | 
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JoHN BOGLE of Hutcheſon, 
. 
DAVID BOGL E. 


A a tack granted upon deatbbed reduced. 
Abi Bogle was proprietor of the two- merk lands of Hutche/on; which, 
: P in his contract of marriage, he provided to himſelf, and the heiss 
of the marriage; whom failing, to his own heirs whatſoever. Of that 
marriage he had three ſons ; William, Thomas, and David. 
Upon the marriage of William the eldeſt ſon, Jobn the father diſpo- 
ned to him the one half, pra indiuiſo, of the foreſald tenement. The fa- 
ther and ſon afterwards poſſeſſed each a half of the lands, in a kind of 
run- rig, for many years, till William let his half to Job Reid; and foo 
after died, leaving a ſon, Jobn, and ſeveral. other children. 
When old Jobn was in the,74th year of his age, and after contra 
ing the diſeaſe of which he died, a tack was executed between him and 


his youngeſt ſon David ; whereby he let, for the ſpace of thirty-cight | 


; years, the half of the lands which had remained in-his-natural poſſel- 
ſion, to David, and the heirs of his body ; whom failing, to his Ru | 


- $ 


— 


ſ 
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Tori Thomas, and his heirs and affignees ; reſerving to himſelf and his 
wife the liferent of the dwelling-houſe: and yard. On the other part, 
David aud Thomas were taken bound to pay to their father and his 

heirs L. 100 Scots of yearly rent, together with the public burdens 


= 


eſſeiring to the half of the lands of Hutcheſon. or 
Jobn, the granter of the tack, died within fourteen days after its 
date; and was ſucceeded in the property of the ſaid half of the lands 
contained in the tack, by Jobn his grandſon, then a minor; who, upon 
his coming of age, brought a reduction againſt his uncle David, of the 
aid tack, on the head of deathbed ; and the circumſtances of the 
ranter at the time were clearly proved as above mentioned. 
Pleaded'by the defender, That it is only alitnations.of heritable ſub- 
jets which are reducible ex capite lecti, and where the heir can qua- 
lify leſion from ſuch deeds ; whereas tacks, ſuch as this, being onerous, 
and ads of ordinary adminiſtration, may be lawfully and effectually 
executed at any time of the granter's life, while he retains a ſound 
judgment. V Rs Fe 5 
| Anſwered for the purſuer, The law of deathbed was introduced to 
preſerve the ſucceſſion to the right heirs; and to this day takes place 
In the ſmalleſt as well as the greateſt heritage. It ſtrikes againſt, not 
only direct alienations, but every device or meaſure calculated for crea- 
ting an incumbrance on the heritage prejudicial to the heir. It is ad- 
mitted, that the proprietor of an eſtate muſt, for public utility, retain 
the adminiſtration of it u/que ad ſupremum vitæ balitum; but this tack 


was not a neceſſary or common act of adminiſtration, but a device to 
create a burden on the heir in favour of the granter's younger chil- 


\ 


dren, For, Ino, It is granted for a rent below the true value of the 


ground. 2do, It is of an uncommon endurance. 3rio, It comprehends 
the manſion-houſe and yard of this ancient though inconſiderable fa- 


mily. 410, By the intermixed poſſeſſion of the lands, the heir cannot 


let or ſell his remaining half to advantage, while the other half is un- 
der this leaſe. And, 5, The ſubſtitution of one ſon after another is 
uncommon, and carries the appearance of a deed of proviſion by the 
father for the benefit of his two younger ſons. The reduction of ſuch 
a tack on the head of deathbed is therefore not an extenſion of that 
law, but agreeable to the reaſon and intendment of it, and to the ana- 
logy of many deciſions ; particularly, 2oth December 1735, Cbriſtigſon 
contra Carr ; and 15th November 1757, Children of Hugh Campbell. 
Replied for the defender, 1mo, The tack is. granted for an adequate 
rent, as it is equal to what Reid paid for the other half of the lands, 
or very little ſhort of it. 2do, Experience has proved the inconvenien- 


cy, both to maſter and tenant, of limiting tacks to a ſhort period of 


time; and the utmoſt length the objection to this tack's endurance could 
go, would be to reſtrict it to ſuch a ſhorter period as mi ght be thought 
| proper. Ztio, There is properly no manſion-houſe on either hal of 
the lands, but only an onſtead for each farm; and the purſuer may, 
| if he pleaſes, have his choice of the two. _ 479, The two halves of the 


lands have been always poſſeſſed as ſeparate farms: fo the inconve. 


niency is not greater than formerly; aud could not be remedied by this 
reduction, as both lie run. rig with other grounds. And, 5to, The ſub- 
ſtitution of Thomas, the granter's dther ſon, cannot affect this tack, more 


| than if it had been granted in ſuch terms to perfect ſtrangers. Nor 
f s | | | 4 - | t 85 | #4 | : does 
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does the deciſion, Chriftieſon contra Carr, which! is a ſingle one, apply to 


this caſe; as there the tack was given on deathbed of the Whole of the 
granter's eſtate for three nineteen Years, wry was Gan Wered as a 


ſpecies! of alienation. - 


5" GWE Lords reduced that 8 ke decerne * 8 0 7 -D, . | 
AR. Mille. Au. 75 dei, Lockhart. 50 Cle; u. x 
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No CLAXXVIN, | / via bow f Nad tab 0 0 zu 1759. 
ROBERT: MILLER merchant m \ Cumbernaut, | 


$7.9 4 : 2 8 


Aare obs dere, 


ROBERT SAWERS Fear wi 


Jus aii of. admiral-de 4 ut 


Auers being e on a decreet of the age Spd of Puarrel. 
ſhore, to make payment of the price of ſome leather he had bought 


| Tröm Miller, obtained letters of ſuſpenſion on theſe grounds : 


Imo, That this is not a maritime or ſeafaring caufe, and to ſuch 


cauſes the admiral's juriſdiction is limited by the act TIE conſe- 


quently the decreet charged on is null. 

240, Although the high admiral and the judge-admiral may, by con- 
ſuerude, have acquired a juriſdiction in mercantile matters, not mari- 
time ; yet that 'the admirals-depute have no zuriſdiction in matters 
not maritime. 

43tio, The office of admiral- depute 1 is purely miniſterial, to take care 
of wrecks, Cc. not judicative. 

4t0, The ſuſpender does not live within this admiral-depute s terri- 
tor y. 

n for Miller, 1 , That the af 1681 does not reſtrict the ad. 
miral's juriſdiction to maritime cauſes; it only eſtabliſhes an excluſive 
juriſdiction to the high court of admiralty, and Pee ehen 


from judging in ſuch caſes. 


24%, By uninterrupted practice, admirals- .depute' have a cumulative 


juriſdiction in mercantile cauſes, not maritime. 
3dly, Such juriſdiction as the admiral has, he may delegate to his 
deputes; and that their office is not only miniſterial, hut likewife judi- 


cative, is implied in the act 1681, which ſtatutes and declares, That the 


decreets and acts of the inferior courts of admiralty ſhall be ſubject to 
review and reduction of the high court of admiralty. © 
"IT appeared to the court a novelty, for an admiral- depute to deter- 
mine, in foro contentigſo, betwixt perſons reſiding at a diſtance from the 
ſea, and in a queſtion not maritime: They therefore ſiſted procels, a 
granted warrant for citing the admiral-depure,'and his conſtituent, t0 
appear in court, and to anſwer to ſuch queſtions as ſhould be put to 
them. But upon reading this admiralty- deputation, it ri ared, that 
the ſuſpender did not live within the W therein de ibed ; and 
A c 
"0 Im Lorde fulpended the letters. | 5 
aillie. t. David D mple, fo uſ . | Ka 
l Al 2 2 r the f ipender go CLAXXIX 
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A ſeifin, bearing delivery of liferent ſtate and ſeiſin, though proceeding on 
4 diſpoſition of the fee, veſts only the real right of liferent. 
T Homas Glover was proprietor of part of the lands of Baltillie, hold- 

ing of the crown. In order to convey the ſuperiority of theſe lands 

to Sir Thomas Hope of Craighall, and to continue the property to him- 
ſelf and his heirs, he, in 1678, entered into a contract with Sir To- 
mas, whereby he diſponed to him the lands ; and Sir Thomas became 
bound to get himſelf infeft in the ſame by the crown, and then to re- 
diſpone the lands to Glover, and His heirs, to be held of Sir Thomas 

I e,, ̃ e ot Gy ROO 

Sir Thomas Hope dying before the contract was implemented, Sir Wil- 

liam Hope, his ſon and heir, in implement thereof, at Glover's defire, 1 
granted, in 1694, a feu right and diſpoſition of the lands of Baltillie, 14458 

to Alexander Reid, and Anne Glover his ſpoule, eldeſt lawful daughter Wo 

* to the ſaid; Thomas Glover, the longeſt liver of them two, in conjunct 
« fee and tiferent, and the. heirs procreate or to be procreate betwixt 

them; which failing, to the ſaid Alexander Reid his heirs and aſ- 

** fignees, beritably and irredeemably.”* The deed contained an oblige- 
ment upon Sir Milliam to infeft the ſaid Alexander Reid and Anne Glover 

in the ſame terms with the above words of the diſpoſitive clauſe; but 

dhe precept of ſeiſin thrown into the clauſe of regiſtration, was thus ex- 
preſſed: “ And to the effect the ſaid Alexander Reid, and Anne Glover 
his ſpouſe, may be infeft and ſeiſed, as above written, I deſire and re- 
qgquire you, Cc. my bailies in that part, that, immediately on fight 
is RO ye paſs to the grounds of the ſaid lands, and there give and 
deliver {ferent ſtate and ſeiſin, with actual, real, and corporal poſ- 
| © ſeſſion, of the ſame, to the ſaid Alexander Reid and Anne Glover 
* ſpouſes, or their certain attornies in their names, bearers hereof, 
| © by deliverance: of earth and ſtone of the ground,” M. 
Upon this diſpoſition. and precept, Alexander Reid, in March 1712, 
after the death of his wife Anne Glover, took infeftment, in this manner. 
The inſtrument recited. the tenor of the diſpoſitive clauſe and oblige- 
ment to infeft as above, and afterwards the precept of ſeiſin, verbatim. 

Then it deſcribed the act of infeftment thus: After reading and pu- 

7 bliſhing of the foreſaid diſpoſition, and precept of ſeiſin above writ- 

. therein contained, c. the ſald bailie gave and delivered lifc- 

þ** rent ſtate and ſeifin, corporal, actual, real, and peaceable poſſeſſion 

of the ſamen lands, to the ſaid Alexander Reid, and that by deliver- 


10 | = . ® | #3. n | * 
Lance to him, in his hands, of earth and flone of the ground of the 
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4 ſaid lands, accepting thereof, as uſe is, none oppoſing or contradig 
ee ing the ſame, after the form and tenor of the for efaid diſpgſition, and Pre- 
gent of feiſia above written, therein mentioned, an ints. “ 
| bo wing ans oper his 14 contracted confiderable debt 
In zog they granted an beritable hond on the lands of Baltilli, t. 
Fobn — 19 550 merks, 5 neh 58 215 P42 the BY vie 
In May 1712, Reid granted an heritable bond of corroberation to The. 
mas Gourlay for a debt of L. 526 Scots, on which infeftment was taken 
in March 1728. The children of William Grabam, and William Ser 
writer to che ſignet, being alſo conſiderable creditors, adjudged the 
lands of Baltillie in 47263 and Captain Graham of Greigſſon and Fame 
.Smith, who came to have right to the above heritable bends, Iikewiſe 


adjudged. _ J ˙ ih 3 
In a proceſs of xanking and ſale, after R-id's death, the other credi. 


- 
* 


Smith on their adjudications, the latter inſiſted to be preferred to 


0 


| . ? . 1. | T7 bs Ars op ys ; 5 1 r 
precept granted For the purpoſe of implementing the obligation 0? > 
Millan Hope to infeft, as therein mentioned, will fall thort of its 7 
tent, When the words can admit of a meaning agreeable to it. = 


The ſame ar Ne eee e where ne 
conjugtt fee J fabſtitution. i tie repeated, both in 
che cel of the oblige ment to infett, 


i „and 
and teen; 
101 hid 


72 * after the form and tenor of the 
reid 


nis; which 
be given him: and he was accordingly conſidered to & 
ditors rhemiclyes, who adjudged from 


erween the qus in ne 


: 


reference in the precept to the diſpoſitive clauſe, can be of no ſtronger 
effect than it would have been, had the lands by that clauſe been diſ- 
poned to Reid ſingly, his heirs and aſſignees. A precept ſubjoined to 


given, could never have authoriſed an infeftment in the fee ; becauſe 
the maxim would have applied, \Quod potuit er voluit, non fecit. Beſides 


. 4 - 


a liferent was here cettainly intended to be given to the huſband as 
well as the wife; and had ſhe been infeft, her ſeiſin muſt have been 


ſed, that the real right to be given him was intended to be no broader; 
eſpecially as the rule, That a fee cannot be in pendenti; was not ſo well 
underſtood when this diſpoſition was granted, as it is now. 2do, Had 
the pręecept, as well as the d iſpoſit ive clauſe, been clearly intended to 
give the real right of fee; yet, as it is the infeftment which veſts that 
real right, the ſame can be no broader than is de facto given by che in- 
teftment. Seiſins are by law ordered to be recorded, and not the war- 
rants of them, as the right given by the infeftment is alone to be re- 
garded by the lieges. Infeftments are not made by reference; for no- 
thing is underſtood in them but what is expreſſed, Craig, and all our 
lawyers, agree, that the utmoſt preciſion is requiſite in intruments of 
| ſein, Thus an infeftment of annualrent was found null, becauſe ir 
did not bear expreſsly delivery of the ſymbols contained in the precept, 
but only, that ſtate and ſeiſin was given, conform to the' tenor of the 
Precept, February 1684, Murray contra Hope. The words of this infeft- 
eee hs and cre, are, by all our writers on ſtyles, and the 


| biferent alone, according to the common ſenſe and meaning of thoſe 
| Yo 5, and in oppoſition to heritable fate and eil, which are conſtant- 
| 1y uſed to denote an infeftment of fee ; the other words, actual, real, 
Jud peaceable poſſeſſion, being, common to both. 370, In the caſe of Frog, 
n Was indeed found, That a grant of lands to a man in /iferent, and to 


ſuch an abſolute diſpoſition, ordering only &ferent fate and ſeiſin to be 


conceived in the ame terms: and conſequently it may be well ſuppo- 
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W ee n ze of bf E .d 


the heirs of his body in fee, 10 (ate im a 475 bot chere the e 3 


ed upon the import of the deſtination, ky of the infeftment, Which 


-bore, that the bajlie gave Natum et ali num hereditariams ;A circumſtance 
which has efcaped.the reporter. of that Caſe, And fu urther, the queſtion 
was there between the cred tors, of the diſponee and his own children 
-who could, at any rate, only take As heirs to him, and conſequently be 
liable in his debts; "whereas here it is between creditors. equally one. 
rous, arid Who canhbt be hurt in their preſent plea, by their having for 
dome time miſtaken the nature of the right Which Was in their debtor. 
The Lords found, That only the Merent was veſted i in the perſon 
mn Alexander Reid by his infeftment ; and remitted. to, the Lord 
" 6 Ordinary to proceed Accordingly.'. NY 5 , D. k. 


For or Graben and Smith, D. Grabam, Ferguſon. Fot the eaten, Rec * Repore Lord 
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No c ; anlgis; 1695/2007. mt 16, bajar er Ju 1759 
GEORGE MUSCH ET merchant | in i Stirling, 


11 


AGAINST: 
4 3.58 


WILLIAM CHRISTIE, merchant there.” | 
Objton to a witneſs 0155 1343; 


27 Uſchet — arne wich Corſar in a neden Corſar, in 
onjunction with one Barclay, imbezzled, and ec nagar dif- 


poſed of thi ſkins to Chriſlie. 


' Muſchet complained of this fraud by. petition to the magiſtrates, and 
craved, That Corſar and Barclay ſhould be incarcerated; and that the 
ſkins imbezzled ſhould be ſequeſtrated. He thereafter W 5 an 
action againſt Chriſtie for repetition of the ſkins. + 
Theſe proceſles were conjoined ; and Chriſtie offered to prove by 
Corſar and Barclay's oaths, * an fairly ar ad the: en and paid 


for them. 
Objefted, That they. are not habile witneſſes; F they are defenders in 


the conjoined proceſſes; they may loſe or gain by the determination 


in the cauſe; for their evidence may tend to mäke eme liable in 
high penalties for the fraud committee 

Anſwered, Though they are defenders in the cotijoined: proceſſes ; 
yet their evidence in the one caſe will not be evidence in the other. 

They can neither gain nor loſe by their evidence in this caſe; becaulc 
they are liable either to Chri/tie or to Muſcbet for the price of the ſkins; 
and it is a matter of no conſequence to whom they are found liable. 

Though they may gain or loſe by the cauſe; yet ſuch witneſſes arc 
received in many caſes. The owner of goods ſtolen is a good 1 
when the proſecution is at the inſtance of the crown, for theft; 
yet his oath, ſo taken, may have ſome weight in the after eſa, 
Whether the goods ſhall be reſtored to him In the ſame manner, the 
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Ibo robbed his houſe, though it may have the effect to free him from | 
the action on the edict Naute, caupon er. 1 
| The inferior court refuſed to admit of their evidence. F - 4 r 977 
4 On an advocation, the Lords re itted the. cauſe Jimpuctter. c 
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Elgin, where he had been confined for that debt. 
| relay had made his eſcape, not by 


but by means Of falſe keys, which he had procured; to be made at a 


43 


derunt t1th Febroary 16713 by which it is declared, * That in all time 


| © thereafter, che coùrt would. find the magiſtrates of boroughs liable 


| * hey hays. be. erent, eaabangs prop She doors, of Fheip priſoos, 
| OCks,”” 


| not 1 g io F ys 0 1111 51 1 as. \E Ia ww 7 * Califtat. | 
not locked the night of the eſcape, yet as the eſcape was not facilitat- | 
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a 1695. 
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An adjudication acquired by an apparent ber, 
during his father's life, is not reducible on 


in fee. 
After the 


Tat "ns Ny e 
ander the debtor, and were t 


* 6 22 1— 88 
* Is b © {SF : N 44 
* KN J © ALS 


ES MACN 


4 N 15 0 1 4 5 DB. Fr 74 
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death of William'Taylor, his reli& continued! the poſſeſſion 
of the ſubje@ without challenge, till Jane Mazniel, as having right u 
an adjudication led, in the 1726, againſt the ſame ſubje&, upon a debt 
due by Alexander Taylor, brought a proceſs of reduction of the two 
adjudications upon which William Taylor's right was founded, inji/tin; 
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Greenocl, 


y William Taylor, the eldeſt ſon of Als 
e title under which he poſſeſſed after 


his father's death, they fell under the ſanction of the ſecond. clauſe of 


the act 1695 
reputed a be 


they 


C6 


which declares, That every ſuch: adju 
haviour as heir; and that conſe 
coming into his perſon, became extinguiſhe 
zey could not ſtand in competition with t 
father. „ ; | AY PT ian IL JEEP Cds 

The ſeco 


lication ſhall be 
ently the diligences, by 
confuſione; at leaſt that 


he ſecond clauſe of the ac 1695 is in theſe words: „ If any ap 

parent heir for hereafter ſhall, without being lawfully ſerved or en. 
tered heir, either enter to poſſeſs his predeceſſor's eſtate, or any pat 
thereof, or ſhall purchaſe, by himſelf, or any other for his behodf, 


4 ; Re FEWW SY, , enn 3; atlas. * 1 
any right thereto, or any legal diligence or other right affediny 


e 


the ſame, whether redeemable or irredeemable, otherwiſe than tt 


« '{4id eſtate is expoſed to a Tawful, public roup, and as the hight! 
e offerer thereat, without any colluſion, his foreſaid poſſeſſion or pu 
e "chaſe ſhall be repute a behaviour as heir, and a ſufficient pail" 


« title 


jar , 
1 title to make him zepreſeht his: predeceſſor unixerſally, and to be 
N all his debts and deeds, Gcklike as if che asd appatent 
«© heir poſſeſſing or purchaſing;: as: ſaid is, were lawfully: ſerved and 

% entered heit to his ſaid! predeceſſor 3 deolariũg always, That the 

« ſaid apparent heir may bring the ſald eſtate to 4 roup, Whether the 

cc eſtate be bankrupt or not. B 205 „„ 
Asſtveteũ for the defender, ino, The words of: the ſtatute appear to 
apply only to the caſe of n proper apparent heir entering to poſſeſs, or 


acquiring debts, after his predeceſſor's death. The deſignations of 


predecefſot and apparent | bein are correlat ive terms. It is abfurd to call 
f 2 man a predeceſſor -while he is alive; and it is improper to defign his 
ba appartnt beir during that period. The apparent heir who comes 
anunder the ſanction of this clauſe. of the act 169g, is deſcribed to be 


taking thkt method; chuſes to enter to poſſeſs his predeceſſot's eſtate, 
and to purchaſe legal diligences affecting it. To apply any of thoſe 
things to à ſon during his father's life, is impoſſible. It cannot be 
ſaid, that he neglects to ſerve or enter heir; and it would be equally 
abſurd to ſay, while his father is alive, that he is poſſeſſing his prede- 
ceſſor's eſtate. Further, the poſſeſſion or purchaſe is declared to be 
reputed a behaviour as heir, and a ſufficient paſſive title to infer a re- 
preſentation of the predeceſſor univerſally: but a behaviour as heir 
will only apply to one ho has it in his power to enter to x predeceſſor 
who is dead for it is impoſſible to repreſent a predeceſſor univerſally 
while he is alive, or to be liable in all his debts: and deeds, the extent 
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preſentation is deſcribedꝭ in the ſtatute to be the ſame as if the appa- 

rent heir poſſeſſing or purchaſing were lawfully ſerved and entered to 

his predeceſſor, which ſuppoſes him capable of entering heir at the 
time of the purchaſe : and the glauſe concludes with allowing the ap- 
parent heir to bring the eſtate to a roup; which evidently ſuppoſes, 
chat che predeceſſur is then deceaſſee . 
_ 24, The words of this ſtatute ought not to be extended beyond 
cheir proper meaning; becauſe the ſanction is extremely ſevere, de- 
piriving the apparent heir, not only of all benefit from the acquiſition 
he may have made, but condemuing him in an univerſal repreſenta- 
tion. The ſtatute is alſo a correctory law; and upon that account 
likewiſe; ought: not to be extended. Accordingly the court has re- 
ſtricted the general words, debt and deeds, made uſe of in the firſt 


_ ich alone the heir gaſing by is ſubjected; and the court has alſo re- 
used to extend the firſt clauſe of the act to the caſe where an appa- 
ent heir poſſeſſes the eſtate without making up any title; and theſe 
onſtructions of the: ſtatute have been confirmed in the laſt reſort. - 
| 3tio, The conſequences of extending this penal clauſe would be ex- 
tremely ſevere. If a ſon or a younger brother happens, by any acci- 
lent, to be creditor to his father ur elder brother, and does diligence 
gainſt their lands, and enters into poſſeſſion far payment of his debt; 
pus creditor, by extending the clauſe to poſſeſſion attained during the 
redeceſſor's life, ud be ſubjected univerſally to the whole debts 
f his father ar brother, not only ſuch as they: have then contracted, 


ue Further, 
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one who has: it in his power to ſerve or enter heir, and, in place of 


of which cannot be knowm till his death: and the manner of the re- 


[clauſe of the ſtatute, to ſuch debts or deeds as are ſtrictly onerous, to 


x alſo what they may; chereafter contract at any time in thoir life. — 
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Füurthetyif 4 father} as is verylcommun/ happens to diſpone a wor 
his laude to hiseldeſtſon when, becomes tobe of nge, oftwhen he 
enters itt marriage ; ib ſuchiconſtruſtibn if the father afteruard 
contracts 3 onterĩmꝑ te paſſes, thuugh on His fa 
ther's life "would! be ſubjeted tem Teprefentatjori, and 
liable for all ſuch Mor Wan ge 4 8 0 751% 
te, Suppbſing that Hi x vet tnle:by\th 
pots won 4 judicarions, or by poſſeſſing iu ont chern after his 
_ father's death 3 y et is ilk vor be n Frdund for reducing theſe ad jndi. 
cations, to the 1 dice of the defender, his relict, a ſingular fucceſlor, 
who muſt be preferred upon the adjudlications; lexvitig the purſuer to 
inſiſt ima 1 0 actipn againſt. the repreſentatĩves of her huſband. 
Replied, 1 mo, If the words of be ſtatute are taken ina ſtridt gramma- 
| tad ande they will no doubt apply only: to an heir after RI prede- 
ceſſot's death; but the expreſſion, in the common uſe: of language, 
applies to the caſe of ah heir, hether his prædeveſſer be dead or alive; 
add: the utmoſt nenen language is not to de zurn br in the 
ſtatute 1695. % i hne z 1184 1 1% 5 2197 04 25a 5 
-'2ds; Statutes: relating to fraud at entitled to the mf Uberal! inter. 
pretation; and it is the duty of Jadges to explain them in ſuch a man. 
ner as to anſwer the intention of the legiſlature. This has been the 
practice in explaining other ſtatutes: Particularly, the court has, in 
many inſtances, given an extenſive interpretation to thecſtatute 1621, 
againſt unlawful alienations made by bankrupts. The ſtatute 1661, 
for obviating the frauds of apparent heirs, has been explained in the 
ſame tenſive manner. By that iſtatute it as ordaĩned, chat in caſe 
the apparent heir of any debtor, or any other oonfident perſon for his 
behoof, ſhould at any time thereafter acquire the right fan expired 
apprifing; che ſaid rigbt ſhould be redeemable within ten years after 
it was acquired by the poſterioru appriſers. The churt has found, 
That, under the words upparent bein in this ſtatute, were comprehend- 
ed preſumptive beirs. It has alſo been found, That tlie purchafe of ap- 
priſings during the currency of the legal fell under the intention of 
the act, though the words only ment ion expired :apprifings ;:andithe ad 
has been extended ſo as to aioNα not only poſterior appriſers to re- 
deem, but alſo perſonal oreditors. The ſtatute 2661 and 1695 are ex- 
tremely analogous; and therefore ought to be explained in the ſame 
manner. Both of them were intended to prevent the frauds practiſed 
by heirs.; and the laſt act Was only calculated to make the remedy 
more effectual. The ſtatute 1695 itfelf has been explained by the 
court in this 'extenſize manner, in two ſeveral caſes; yth June 1719, 
Watſon contra Broten; und 24th November 1714, Mercer contra Leith, ob- 
ſerved by Dalrynpie and the ſame ſtatute was extenſively interpreted 
by the court as to a different clauſe of a, ma late caſe, Burns contro 
Dichenhy 4th July 1758. e,, 29002015105 21 | 
_ .- 3t10,//The' caſes/of'a ſon becoming 1 ia Fucker: or of a fi- 
ther diſponing to his ſon upon docaſion of his marriage, do not app! 
The ſtatute only relates to thelacquiringdiligenoes againſt the pre de- 
:ceffor's:eſtate; in order to carry it off to the prejudice of creditors; 
and it ĩs moſt juſt, that heirs Tou be prohibiteq from all traffic a. 
A ſort; as well during the predeceſſor's life as after his deatb. 
450 * effect of 3 nt reduction * bo to ſet aſide the it 


judication 


"tn $1 
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jndicarions in competition wich tlie purſuer's ritle, becaufe the appa- 


rent heir! who became liable on a paſſive title by the purcha e of 
theſe adjudications, could not have ſet them up in competition with 
the purſuer; and the defender is in eſſect only the gratuitous diſ- 
ponee of the apparent heir, her huſband, by a poſtnuptial contract 
of marriage, containing exorbitant provifions, ag 

The Lords repelled the reaſons of reduction; and aſſoilzied.“ W. . 
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Z liam Mowat" and Company became bankrupt. In December 1756 
they called a meeting of their creditors, at which ohn Forbes- 


a 
1 
- 

a 

1 

* 


- 


Leith was preſent; at this meeting they made a full diſcovery of the 
whole ſtate of their affairs and funds; and agreed, at the deſire of 
the creditors, to make a general ſurrender of their whole effects. to 


certain truſtees named and choſen by the creditors themſelves. 


In conſequence of this agreement, 8 deeds of conveyance were 
| | 


executed by the company; and infeftment was taken in name of the 
truſtees, for completing their right to ſuch of the company's ſubjects as 
were heritable A Back bond or declaration of truſt was executed by the 
truſtees; and recorded at Aberdeen, declaring, That the produce of the 
funds was to be divided amongſt the whole creditors proportionally. 

Jobn Furbe r- Leith, and Tome others of the creditors, brought actions 
of adjudication for attaching the heritable ſubjects of the bankrupts. 

Phe truſtees named by the creditors Spe theſe adjudications ; 


for that, Ttmo, Theſe diligences were intended to create an unequal 


preference in favour of particular creditors, contrary to the equi- 
table intention of the truſt-right ; and that, beſides, the ad judgers 
could not even attain their ow] end; for that all the other creditors, 
by adjudging within year and day, would be intitled to an equal 
preference with them; ſo that the only effect of carrying on this ſort 
| of diligence would be, to involve every creditor in a great unneceſſary 
| expence, ſo as to increaſe the loſs by this bankruptcy. 


2dly, That, in point of law, the ſubjects could not be adjudged as 


the property of Mowat and Company, after the company was diveſted 
of them by the deed in favour of the truſtees, completed by infeft- 
| ment : That theſe deeds being granted for a fair and equitable pur- 
poſe, and for the behoof of the whole creditors, equally and proportion- 
| ally, could not be et aſide by any particular creditor, but muſt ef- 
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feQually, put a op) to, the acta clhment intended hy the proceſſes of 
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Azſaered. 1% By the law of Scotland, a certain form of legal exe. 
cution is eſtabliſhed, by which a :creditor can attach the effects of 
his debtor. This form he is intitled to follow, and cannot be ob- 
ſtructed, either by the debtor himſelf, or by other creditors, unleſ 
payment is offered. He is not obliged to explain his motives for fol. 
lowing ſuch a-conrſey” nor ought the courts of luw to liften to aver. 
ments, that he is acting againſt his real intereſt ; for he is intitled to 
Judge for himſelf. In this caſe, the creditors who have brought ac. 
tions of adjudication, think they have good reaſons for diſapproving 
of the execution of the truſt-· right in queſtion; and they have there. 
ethod of attaching their debtor' 

effects. | FFT 
2dly, A bankrupt cannot, by the law of this country, execute any 
deed after his inſolvency, by which the rights of his creditors can be 
affected, or any reſtraint put upon them as to the form of attaching 


his effects. Diſpoſitions/by bankrupts in favour of their whole credi- 


tors are authoriſed by no ſtatute ; and if they were to be ſupported 
by the courts of law, it would give a power to bankrupts which 
might be attended with very bad conſequences: for theſe truſtees 
might conmiye with the bankrupt, and ſpin out the execution of the 
truſt for ages. Nor is any form of proceſs to be found in our law. 


| Pooks, x compelling ſuch truſtees to an immediate execution, or for 
removing them if 


ey act improperly. Nor is the legal method of 


attaching the heritable ſub b of a bankrupt either unequal or grie- 
vous: The law has taken ſufficient care, that no creditor can obtain 


a partial preference by adjudication, fince all who adjudge within 


year and day of the firſt effectual adjudication have an equal right. 
The expence of carrying, on fuch judicial proceedings againſt the 
eſtate of a bankrupt, is no doubt conſiderable; but the execution of 
a truſt-right is alſo very expenſive ; and if there be a difference of 
>xpence, which often is not the caſe, that difference is fully com- 
penſated by the advantage of having every thing conducted under 
the immediate inſpection of the ſupreme court, and by the advantage 
which the creditors have, of bringing matters, if they incline, to: 
more certain, immediate, and fair execution. The right in queſtion, 


in favour of the truſtees, is void and null, and may be ſet aſide by 


exception or reply, without the neceſſity of a reduction. | 

The Lords decerned in the adjudication; and remitted to the 

« ſeveral Lord Ordinaries before whom other adjudications 

„ againſt the ſame defenders were depending, to decern there 
%,. / d e.. 
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: Pon 5 60 2 January 1596, Sir Ne 3 er ur 
ce Marquis of Annandale, granted a 3 the lands 
of Mallics, to Janes Jobnſtane, gr. deſigned his ſervant, et Here- 
dibus ſuis maſculis de corpore ſuo legitime procreandis. 

This charter bears, as its inductive. cauſes, the improvement of the 
country by feuing, certain ſums of money advanced, and faithful 
bernd Hans giv! t he doe hb onen en 4 | 

It contains the proviſo following: M Quod fi Agent heredes 

«. afoul; procreandi de corpore prefati Jacobi legitimi, eo caſu 
« dictæ tertæ, cum pertinentiis, erunt, et revertentur, ad dictum 

Dominum Jacobum, Militem, eee e ſuis et atis 

2 in perpe tam ]ĩ?ĩkb 1D 

The lands were poſſeſſed by ance ela aer the lad and his de. 
ſcendents, in terms of this Leue and the inveſtiture was renewed 
by three ſeveral * of Quin 0-289 in which 918 clauſe of re- 
turn was re Nn 10 

Upon the 21ſt Seen g ale ene 1 ſtood jafeft up 
on a precept of Clare conſtat containing this clauſe, diſponed the lands 
of Willits, with conſent of Sarah Baillie his ſpouſe, to Robert Fob 
of Hampbrays and at the ſame time d iſponed the lands of Stenrichill 

in ſpecial warrand ice, with abfolute warrandice both as to the prin- 
* and warrandice lands. The diſpoſition bears to be Eralited for 
a oertain ſum of money, as the adequate value of the lands diſponed. 

tain Robert e deem. the grandſon of Robert Fobnflont of Wam- 
obrey. the purchaſer, being ſerved heir cum inventario to his father and 
his elder brother, took out letters of horning, in terms of the late 
act of parliament, againſt the Marquis of Annandale and his tutor-in- 
law, and charged them to grant him a charter in terms of the diſpo- 
ſition granted to his father by their vaſſal. 

The Marquis and his tutor obtained a ſuſpenſion of this charge; 
and pleaded, mo, That by the clauſe of return, the vaſſal was laid 
under a limitation, and could not diſpone the lands in prejudice of 
the ſuperior's right. 

2do, That ſuch a proviſo was certainly effeQual. to prevent gra- 
tuitous alienations; and there was no proof, in this pale, that the 
diſpoſition to entire, was rang for value. 

3tio, If there were ſuch proof, 
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4, At any rate, if the ſuperior was at all bound to grant a char. 
ter to the diſponee, it ought to contain the proviſo i in the charter 
1596, by which the lands might return to the ee in caſe of the 


9 after failure of heirs-male of the vaſſaPs body. 


Anſwered, Imo, A ſuperior is conſidered as abſolutely denuded of 
the property by a 4 to a vaſſal, and the heirs- male of his body, 
The vaſſal, under ſuch a grant, can alienate at pleaſure; the right is 
deſcendible to his heirs-male (collateral, and upon failure of heirs. 


male, the right will not return to the ſuperior, but will devolve to 


the crown as ultimus heres; The ſuperioris claim, therefore, in the 
preſent caſe, muſt depend entirely upon the clauſe of return, which 
can have no ſtronger effect in his favour, than it would have had be. 


tween parties not ſtanding in the relation of ſuperior and vaſſal. In 


all ſuch caſes, if the clauſe of return was not inſerted for a valuable 
conſideration, it is defeaſible at pleaſure; and here the vaſſal ap- 
pears to have paid a price for the _ and muft have agreed to this 
.clauſe out of mene fav.jμet.]!]½ÿ lo cy 265 169 THEE] 

_  2ds, If it had even been — rn waluable conſideration, yet 

it could only bar gratuitous deeds; and here the ſale to Wamplo 
was made for full value: the conveyance to him mentions this; it 
is granted with conſent of the vaſſal's wife; it is granted with abſo- 
lute warrandice;and-it diſpones other lands in real warrandice. 

Z3aly, The clauſe contained in the vaſſal's right, could not occaſion 
any doubt or mala fides in the mind of the purchaſer; becauſe the 
import of the clauſe was only to prevent gratuitous alienations. 

- 44bly, The ſuperior cannot inſert in Captain Fobnfone's charter any 
proviſo, that the lands ſhall revert to him upon the failure of the heirs- 
male of the body of the former vaſſal; becauſe ſuch clauſe would be 
inconſiſtent with the right of the vaſſal to ſell the lands: a purchaſe of 


lands which was to continue only during the ſubſiſtence of the heirs- 


male of another family, would be no purchaſe at all. If a change of 


the vaſſal is at all „ the limitations which were perſonal to 


the, — — and his family, muſt, when that chauge happens, fly off. 
ok The Lords found, That the ſuſpenders were obliged to grant a 
charter toithe charger; and his heirs and aſſignees whatſoever; 
f and therefore ens the reaſons of 406. 6495 w.! 
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# Hes Sutherland. of Pronfie, ter poſſeſſing the eſtate more that 
three years, died in apparency; and was ſucceeded 57 David Si 


therland, who took poſſeſſion of the eſtate, without making up — 
ave 
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W cbfror SES S1 0W way 
ws the felict of James, continued her. iſband's poſſeſ. 


phe "Crabam of Dronit; e e 


her Econd huſband, Dr Gordon. | 
David Sutherland brought an aktion er kerle ; hk "EY Grab, 


after his teaſe was expired; who contended, That an 5 heir, _ 
out infeftment, has no utle to infiſt in an action of removing. 
"Urfeoired, This feliet of gamer Surber lan, from whom the defender 
derive his poffeffion, had'herſelf no right to poſſeſs, although ſhe had 
rſonal 6 ligation : from her huſband for an ann my for that any 
# er perſon had as good a title to ſeize the vacant po on as ſhe had. 
It will not be retended, That the eſtate of an apparent heir is to be- 
long to the firſt '6ccupant. And if this were alls wed, the illegal poſ- 
ſeſſor, who takes hold of the lands which were in the natural paſſe 
= {ion of the defunct, would not'even be obliged to pay any rent. 
Though the apparent heir cannot, without infeftment, remove 
= thoſe who derive their poſſeſſion from the defunct; yet where there is 
nano perſon deriving a right from the defunct, he may enter into the na- 
tural poſſeſſion himſelf; and as a 'neceffiry ' conſequence, he may re- 
move thoſe who intrude themſelves 3 into he poſſeſſion, without deri- 
ving right from the defunct. Where there are tehants,'the appar rent 
heir enters to the poſſeſſion of the rents: where there are no tenants, 
he has a right to the natural poſſeſſion of the — 2 is intitled 
to o indicate this right by an action of removing. eee ei T6005 
wha © The Lords aſſdilzie from the action of removing.” vrch Nu 
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N the * ear 1722 Lord Charles Ker, and his 5 Bert Ke 7 
I med 1 irectors of hancer) dur n t To 1255 jr 
time or thy en e 1 en e W en pad. io the: me: 
In July 1732, Robert Ker. granted a liferent- ommill 
Smith to be firſt or chief e e or d ale! 
his deputes, in the chancery-office, witha right t to one half of the fees. 
. In December 1734, Mr Smith. obtained a new liferent-commiſſion 
. ron Robert, Ker, by which he was named ſole writer and clerk under 
the director and his deputes, with power to receive the whole fees of 
4 c office. This commiſſion was ratified by the crown, with a Nove- 
damus in favour of hs Smith; but 1 a backbond Mr Smith becam, | 
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e a One. 


be, reſtored to him, and the perſon 


I | DBEISIDNS1O7; ABB voc N. 


 broing, or ar perſon to \be named by the 


bond te employ: 7 
his aſſiſtants 4 4 LG office... and 49 allow h him a cer · 7 


tain propertion of Wee 1s, performing. certain parts of the 

duty of the office. - Ne ha * 4 K W Ta oF IL} burden Fe: 1 "15 . 
In September. 228 My. Smith, x on to, 80, ic. the, country, 
where he was afterwards detained, 155 As appointed George 
| Moncrieff ag AN aihitant to do the bu x 95 the affice ing his ab- | 
ſence, and. afterwards granted him a f ormal commillign; during plea- 
ſure, to act as his ꝑrine ipal ſeryant in the affice, to xeoeiye. the fees, and 


to haue the poſſeſfton and. cuſtody, af the fe gave and records, 


Jobn Irving, the other aſſiſtant in the office, took. poſſeſſion of the 
keys of the. repoſitories Which were en 19555 George Mancrief, and 
refuſed to deliver them up to him; but, at the the time, he allowed 
George Monerieff apceſs to the regords. durin "of ce-bours,, 

Mr Smith complained to the ſheriff, and i. 4, Thar the keys ſhould 
bad FEY but the director 
of the chancery, and his. 2. 5 Authority to Jobr J, 
ving td retain the cuſtody o the 5 ds, they 1 parties to the 
proceſs before the ſneriſt; nas rs bi taine 77 1 of 


e F 47 0767 254i mods at 


cone 7 the oder and bis 5 and not wt the 6k who is 


only employed to copy theſe writings, and to record them in the 


books: and though, for conveniency, the records and warrants are 
uſually. conimitted to the cuſtody of the ſervants; yet they have no 
right to keep themi Flor, competition, with the director himſelf: That Mr 
Smith had, no a right to all the profits arifing from his office 
of clerk, in fo far as not reltricked by his backbond; and the director 
can do nothing 1 to hurt him with reſſte to theſe fees : but no injury 
of this kind is intended; for he i $.allowed. full acceſs to the records 
by hitmſelf or his afliftant; during Ih * bout, when all' the buſi 
neſs is and ought to be thr" 
Anſwered, Mr Smith has always hitherto had the cuſtody and keep- 

ing of the records, which 18 à ſtrong evidence, that this was underſtood 
to be comprehended under the II. erent-commilſion * to him. 


Mr Smith is appointed ſole clerk and writer in the office, with power 
to nominate his is aids, ſeryants, and under. writers, for whom he 
is ets ; and he 1 is even made anſwerable for Zobn Irving, or any 
other 


r pointed in his place, by Mr & z. nor can he execute 
the duty of office, if the ccc axe taken out of his hands, In 
particular, 7 5 is tg to. 975 that hd, regiſters be filled up with a 

good ht td, ande ach writ. reco rded wit hin a quarter of a year after its 
at '; and he is intitle to the: fees for {catching and inſpecting the re· 
cor 155 The office of direQor has, Bow become a {inecure, Every part 


of the lick, 1 Pr © the fi Ie e he uu 725 now devolxed upon oy 
1 2 os Nes Wy 16a, of e eee, 


/ 
N 14 oe 


abs Cc o r 0 P 8(E 8 $7 DON, 5 351 


lern, Ad as che officeceP dhe clerk cannot be Aces withour the 


>fioh of the records; and that Mr Smith has a new t to the office 

of clerk hy virtue of a liferent-commiſſion, he muſt have a pref, preferable 
right to the cuſtody of the records to the director Himſelf. 
% The Lords fonid; That Mr Smith has a right to hold Sr 5 of 
e che office and-remitred the cauſe to the Wer ln Doc 1 
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M 45 e to diſpone. lands, contained in 4 mist ve _ FIND * 
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| Ames. Muir bead ag a greed. to fell certain houſes 1 to James 1 The 
terms of the — — in were F in the follaywing holograph let- 
ter wrote by him, and directed to Chalmers....* Ps, * 26th. Auguſt 1 757. Sir, 
« 1 pro mi e and oblige. me, that Thomas Ander/an, merchant in Leith, 
40 all diſpope to you a tenement of land in the head of the, Canon- 
41 Edinburgh, which formerly belonged to me, poſſeſſed by James 
« Inglis, Ge SOR in Canongate, and others; and that upon 9 te 
1 him 4 190 Sterling, L. 100 Sterling whereof t to be 
« tinmas firſt to come, and L. go Sterling at Candlemas. likewiſe firſt to 
* come; and rr from e RAT 5 27 3 5 to be 
% your. entry ereto, you having pal 1 Sterling of earneſt; and 
« the, rights. an he made out at the fight ang, pleaſure of Mr. Walter 
« Fer, gu/on, Writer in eek” which I:oblige me ſhall be done at or 
F 140975 Martinmas firſt. I am, Sir, your moſt humble ſeryant, Janzs 


— 


7 10 cn Girdle 7 0. Mr. Janes Chalmers, warhes; in 
ett 11 $1} 
In November 17 37 James ei delivered the progreſs of writings 
to the purchaſer's agent, in order to make out a Proper diſpoſition; and 
75 il. ce *f him by the purchaſer F as 50, 0 Which, he Srant- 
„„ C. c 1 Sk nc 
The pure haſer, i wn the mean time, ade ſome repairs, on . houſes, | 
by. ſet to tenants ſome of them which fell vacant. . 
James e afterwards refuſed. to fulfil the base; and inſiſted, 
That the mill ve letter was only an obli ation, upon one of the parties 
in this mutual contract; and that therefore there was locus pœnitentiæ, 
until the other party became bound, by a counter miſſive, which, in 


derſon before his treaty with Chalmers; but that Ander ſon had promiſed 
to rediſpone it: That Auderſon died before Martinmas 1757, and Muir- 
| bead 4 not obtain dees from his heirs: That, in every 
1 Bk hes - — 


at Mar- 
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this caſe, never was executed: That he had fold the tenement to An- 
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3 , DECISIONS OFT O NNcyn. 
mutual contract, if both parties are not bound. both muſt be equallj 


free: That Chalnens was mot bound by this letter: He might have py; 
it in the fire, as Muirbead had no counter obligation to ſhow againſt him 
If the ſubject had periſhed by fire, or any other accident, Aairbead 

could have had: no action for the price: That this, queſtion had been 
determined, 2ſt March 1634, Lady Ednach,obſerged-by Spotri ſ wood, 


-where a contract between a _— perſon on the one fide, and ſeveral 


parties on the other, being not ubſcribed by all of them, was found not 
obligatory on the ſingle perſon; and, upon the 28th January 1663, Moni. 
gomery, it was found, that where a purchaſer, after a verbal tranſaction 
about lands, had wrote a letter to the ſeller, bearing, That he was not 


able to get the money agreed upon; but adding, All I can now fay is, 


% am not to paſs from what was ſpoken bet wixt you and me ;” this 


did not bar the writer'of the letter from'refiling, becauſe the other par. 


ty could not be bound by barely receiving the letter; and both behoyed 
to be bound; or notre EPS 2252 ing | 
| Anſwered; The diſpoſition to Auderfon cannot preyent Muirhead from 
fulfilling his bargain/Teeing that diſpoſition is ſtill in his own hands, 
and never was delivered to Anderſon ; nor do his heirs make any claim 
upon it. There can be no doubt, that a perſon may bind himſelf 
by a holograph writing to diſpone lands to another at a certain price, 
and the other party becomes alſo bound by his acceptance of the ob- 
ligation. The opinion of Lord Stair is exprels, Boat 1, tit. 10. f g. 
„An offer accepted is a contract, becauſe it is the deed. of two, the 
late caſe, 23d November 1748, Lord Kilterran againſt Benjamin Pater- 
/on, where Paterſon had granted an obligatory bolograph letter to his 
Lordſhip for the ſale of his lands, and afterwards wanted to reſile; 
but as it was admitted to have been delivered to Lord Kilkerran at the 
rime of the agreement, the court found, That no leur panitentie wi 
oil ou Ob: & 4. ot ny A I i PENS 2k 
The caſes referred to do not apply. In that obſerved by Sportiſwoods, 
in 1634, the bargain was executed by a mutual contract, and ſome of 
the contracters had not ſubſcribed; by which, of conſequence, the 
contract was incomplete: and in the other, in 1663, the letter was nei- 


ther conceived in proper obligatory terms, nor could the other party 


be conſidered as having accepted of it, by barely receiving it as a 
common letter. In the preſent caſe, not only is the letter conceived 
in proper terms, but it was delivered and accepted in conſequence of 
the bargain. Muirbead, the ſeller, afterwards delivered the progrels 


of writings to the purchaſer's agent, and received part of the price 
upon his bill; and the purchaſer, on the other hand, entered to the 


poſſeſſion of the houſes, laid out money upon them, and let ſome of 
The Lord Ordinary repelled the defences; and found Muirbead obli- 
„„ == — „ / 
; 3 The Lords adhered.“ Minn a + 34 27 Dig 7 2 ins . | 
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þ Fun lands af Grange 400 \Blroklits '2nciently/betongea-to "the" a 
Þ -bacy-of Cupur, and were aſtricted to the mill of Black aw,” 
were all the other lands of the abbacy to chat and other rills b Gig 
ing to tf * bo D* 5511179 18803 481 W 1 i 225 Ya}. £13 CRISES DR | 

Various acts were made in che court of the'abbac ey before the 1562, | 
reſpecting che thirlage of the b eneral; by ſome of of. 
which'the:tenants were made liable in dry m ure for theif cbrns 
which they diſpoſed of Without grinding; and even obliged to pay a 
N fox tlie cotns they. brought in to the lordſhip,” © p: 

In 1550, the lands and mill of Blat bia were feed out by the ab- 
botandcementido- John Drummond of Colgubillie. Phe deſcri ption in 
the diſpoſitive clauſe of the charter is this: Totas et integras terras 
% noſtras de-Blacklaw; Cotyards Eaſter et Weſter, cum ſuis pertinen. 
neo non molendinum noſtrum de Blacklaw, cum terte lend marits, 
«  multuris ficeit et liberis, lie ring bear; ac omnibus Allis pertinentiis, 
4 proficuis/ ouſtumis, et libertatibus; dictò mblendins ſpectan. ſeu de 
*, more vel tonſuetudine terrarum neſtrurum Helture Heben. jacen. infra 
« terras ſeu dominium noſtrum de Cupro, et vicecomitatum de Perth.“ 
But in the precept of ſeiſin, the deſcription” is in theſe Words: 
Totas et integras terras noſtras de Blacklaw, una cum molendino 
*: ejuſdern, terriſque molendinariis, mulluris Hrictis, ert er ficcis,” 
* omnium et fn gularum e en noffrariim 57 vg aquis de YI et 
*-Arichyt Port, A 41 1411 ine HR in 1K 5 sl Th Is 
The property of the lands and wilt of Blacklwiv came by progreſs 
from Drumme to Fatriet Yeaman and the lands of Sr were uc 
| quired by George Drubur and o chers; two of whom, Fobn'Gellatly and 
| William Chalmerr derived right to their fHares thereof. from the Earl 
| of Athol by charters which in the Tenendas deſcribed” the lands as 
granted cum: molendinis multuris; et eoruni ſeguelij. 
* Patrick Lamas brought a proceſs againſt the beritors'tnd tenants of 
| Grange, for having it found; that their lands were aſtricted to his mill 
of: Blackaw; both as to their omnia grand Ereſeentta undd the irvecta 5 8 
, Mata, and for payment of abſtracted*multures/ oo 
Pleaded for all the defenders, except Gellatly and Oban me 1 That they 
| acknowledged. the aſtriction; but that it only extended to ſuch of their 
CY corns as „chen had occaſion to grind, and not to their other 
hn N DENT” corns 
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corus which they had oeccaſion to ſell; far leſs to the inveda et laty. 
The aſtriction ſpecified in the feu-charter of the mill being only ge. 


to be man 
ſhould be paid for grain fold and exported out of the thirl. Theſe 


an aſtriction; as appears from Lord Stair and other writers, and fron 
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taken in the conſtruction eaſieſt for the inhabitants of the ſucken 3 28 


— a l * 


_thirlage, like other ſervitudes/ being "conſidered in ld as unfavour. 
able, cannot be extended by implication. The old acts of the baron. 


court of Cupar are not authenticated, only a copy being produceg, 
But ſuppoſing them genuine, theſe acts are only ſo many veſtiges of 


he ty rana; af the Popiſh olergyf and hewever rigorous; do not er. 


Preſsly declare the whole growing corns to be aſtrictel : and the obi. 
ging the people to bring the invecta ot illata, muſt have been an illegal 
exaction, ſince the acts only require them to pay outſucken multure 
for the ſame, inſtead of the higbeſt multure, as uſual; and all theſe 


old acts are entirely in deſuetude, and cut off by preſaription. Fur. 
kher, as the charter of the mill grants the multure de more ve] confur- 


Zudine, uſe and ont muſt be underſtood to be the modus of the aſtric. | 
Eds oo pre han gn opinion of Craig lib. a. d. 8. G. and Lord 
Stair, nook 2. tit, 708. ; and from the evidenge of witneſſes, it a 


2 


Pears, that the tenants. of Grange have been in uſe ta ſell part of their 


If; 


corns, and only to pay multure for what they grinde. 
e for che purſuer, Where a proprietor aſtricts his lands to a 


lands, and not merely ſuch part thereof as may be conſumed by the 
100A; tants; Hair, title, Serviſudet real, 58. * Sir George Mackenzie, 

title, Seruitudes, & 24.; (and+.a0thi June 1635, Maugöton contra Home, | 
This holds more eſpecially, where a proprietor: aſtricts his own lands 


to his own mill z for it being the ſame thing to him, whether the 


tenants pay that part of their xictualrent to himſelf, or to the tac. 
man of his mill, the ꝓreſumption lies, chat he would, naturally chuſe 


1 


the aſtriction of grand cre/centia, as hat is leaſt liable to he defraud- 


* A 
4 


ed by abſtractions. Aecordingly, here the ancient acts of the abba- 


cy-caurt ſhou, that in thoſe days the tenants mere obliged to pay the | 
multure of all their growing corns to the mill, as well as to pay free 


multure for the invecta which cannot be called oppreſſive, as the ab. 


bey could not have any inducement to oppreſs their own tenants of 
the lands in favour of their tenant in the mill; add their: taking a 
leſſer multure for the invecta, proves no oppreſſion was intended. But 
exoluſive of the acts, the clauſe in the original feveright of the mill 
ſufficiently explains and eſtabliſhes the thirlage in the ſame ſeuſe. 
The grant of the africted nulturts of the whole lands, ho ws the whole 
grow ing corns were aſtricted; th e free. multures ſhow, chat where the 
10 be eee corn elſewhere, they were bound to bring then 
factured at the mill and the diy nulture refers to ſuch 21 | 


words, therefore, leave nothing to be ſettled by uſe or cuſtom; aud 


it appears from the proof, that the practice of ſelling part of the 


growing corns, without paying multure, had only crept in of late! 


+ 


, far within preſcription z.;and conſequently: was only an illegal 
abſtractio | | 


* 
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n, which is now complained off. Dai ie Ern 


|  Pleaded, ſeparatim, for Gellath and Chalmers," It is triti juris, that 
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ſundry Actißons; adlerred by Bar care voge Multures.; - noche aer 


h ary 1682, 
855 N ee laden. The defenders charter fi 


of Hebel, ſo far back as the 7 589, . duch a cl lauſe, Hi 2 | 
7 4 T7 705 4 AR Ty _ 
—_ import en diſcharge of their Aſtrict ion. 7% 1 Rt 2 .. 


were for the purſper f, The clauſe, cum Coed init, in 
Pia even of a charter. * + ſuh jest ſuperior, who. W pro: 
prietor uf the mill;0is:not-/utdenfiood to diſcharge an a ſtriction 


! «fly vſtabliſhed, umlef 10 explained. by pofſeſſion, as theſe words are 
Kyle, per in- 


freqdehtly throh into that lapſe; with other words of 7 
| 8 7 6 Heat title; Aust Treat, 8 24. The deciſions bg by t the 
defenders were eee, Where the clauſe Was explained by pol. 
ſeſſion g but, in cafe, the defenders and tl heir predecëſſe 


nnot” claim immimity [thereupon ; : e N to a late deciſion i 
; 5 of between the Duke 8 Dauglas-and Baillie ol f Begbie, where g 
in the Tenendar of Raphie's chatter from the Duke's predeceſk 
mblendinis; and ai ſpetial Reddendo, pro omni alio onere, were not. d 
ſuſhieient to difcharge the aſtriction, as Bigbie's tenants bad {till con- 
rinued'to grind their evrns at the Duke's. mill, and pay in 
tures. Andy 2 do, The Earl of Athol had no power to 
aſtriction, had he declared-it. ever ſo expref6ly.., It; does not a 
thar he ever was ſuperior of the lands of Grange 5 and any right 
pretended to thoſe lands was reduced at the iuſtance of Lord 1 0th 
At anpycrate, as be;inever; bad; mor pretended a right to the mill of 
Vlarlldw, the aſiric ion eſtabliſned in fayour of Jahn ere the 
proprietor of than mill, in 2569, could nos be impaired by, any, char- 
ter of other ſubjects granted by the Earl in 1589... 
he Lands found; That all the Sana creſcentia are thirled; 
ice chat there 38. 0 Evidence, that the invecta et illata are dhirled 


„ and, fonndt That the nter ee Earl of Mthe! does you 94 
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Jobn and Robert Dunlops det erd for 


at twenty - one days ſight, to Thomas Hopekar k or ander.. his bill was 
| igdorſed by Hopehirk to William Andrew, 


5 pou Andrew' s arrival 1 in Horand, the bill was nn by him, and 
paſſed 


Burton, obſeryed by a ; and al 13 ca — 4 


Irs, 


hiving-conftanitly' pin ov in, the aſtriction fince their charters, 
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paſſed through ſeverat Hands, ein zr was at lalk preſented-aridaccepred 
EE. A by the Han bbs abbut the zorh-of Ane wo For 
1 - Ar the time or making this fradght, ehe Dußepn were indebted to 
np ; and Company in a greater''fimg" but the Duntops affairs having 


Obj#Red" for | 
| ted to.the 
if the porteur de 


gotiation With bill s Payable On day certain, th February 1735, 
Gordon contra Tants. wr $i; a 78 DISUDST E e Bg 5 005 07 Pais 35, if 
- "Replicd, The defenders had no dealings with'thetpurſuer;;nor any 


oll the! petieral rules of aw} dra wü from the nature of the contract 
1 13. . Mandati. There is no other diſferenoe between bills 
Vn eh days ſight ad thoſe at a fixed day, chan what ariſes 
from the nature of the thing, Which, as töthe former muſt:occaſicn 
JJ ᷣͤ By poſt; Bc Rily ir is mcumbent 

PAO Vs t3o een ORG PERIL ob 1. Nana 
on the porteur to tranſmit the bill with all Eonvettient ſpeed) chat the 
mandate may receive its final completion. When the porteur ſtudies 
his own conveniency, or is uncertain of his arrival, he takes letters 
of axredit, and not Bills on fight. The reaſon why the drawer ſuper- 
ſedes payment for ſome days After einig, fr the conveniency 
of his corre ſpondent. H is cqherary; to the principles of ſuch à con- 
tract, to ſuppoſe any favour to the drawer in delaying the negotiation 
of this bill, which implies a reciprocal obligation on the drawer, to 
ba warrant the ſolvency of the perſon on whom it is drawn, and upon 
- -the porteun foniſe all teaſonable diligence; Banton, val: B. 7878 97.3 
Vrſtine p. 285. 15. In the caſe of Gordon contra Innes, the difference 
of time a e had the bills bean fro by poſt ; and the 
vertheleſs ſo doubtful, that the parties agreed it, without 
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1 COURT: or SESSION. „ 


No G In 94. e 1 Nevenber r759- 
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Janne. MITCHELL, Tel of Janer Kay of Rin, 


'- 


AGAINST. 7 Re Ts 
| THOMAS WRIGHT of aue, ou. 


4 3 mortis califh, 20 90 amo of money url L. 100 ry Is 
e fectual e ne and er mo e 90 4 131854 of the party 4 
oalll. 125 


0b Wright, "by. A ken 3 W enge ede his death, 
conveyed to Jean Kay, his {pon all debrs and effects that ſhould 
elong to him at his deceaſe. | 
Jean Kay ſurvived her huſband a ſhore time; and by Fu xeſtatnetit 
appointed her mother Janet Mitchell her executor; who was afterwards 
confirmed executrix-dative qua creditor to the ſaid: ur wh ave in 
implement of his general Jifpalition to his wife. 

Upon this title Janet Mitchell brought an action befote che ſheriff 


of Stirling againſt John Wright, the father of the ſaid deceaſed: Fobn 


IWright, for payment of 1000 merks, ſaid to have rags) put into his 
hands by young Fobn a few days before his death. 

The libel being referred to the defender's oath, he gepvsed, 2 © That 
e four or five days prior to the death of John Wright; the deponent”s 
« ſecond ſon, the ſaid defunct being then on his deathbed, gave to 
« the deponent 1000 merks Scots, to be delivered to Margaret and 
« Mary MWrights, the deponent's daughters, equally: betwixt them, 
« way of gift; and which the deponent accordingly. delivered to 
them about ſix months after the defunct's death; and which ſum 
% was delivered to the defunct by can Kay, then the defunct's ſpouſe: 
« That if the defunct had lived any conſiderable time after; he would 
«© have returned the money to him, as the e e defired the depo- 
© nent not to deliver it till after his death.“? 


Upon adviſing this oath, the ſheriff * found; Thar the deferider's 


« ſon, by his nuncupative reſtament, could only by law leave L. 100 
« Scots ko each of his ſiſters, and reſtricted the ſum left to them ac- 


« cordingly; and found the defender liable for the balance.“ 
22 Wright obtained a ſuſpenſion and afterwards dying, the pro- 
ce 


s was carried on by Janet. eee e his ſon d pekte. 
tive Thomas Wrigbt. 


Pleaded for the charger, That it © SPREE n Jon Wrights oath, 


be was deſired by his ſon not to deliver the money to his fiſters till 


after his death; and that if his ſon had lived any conſiderable time 
after, he would have returned it to him: which proves that the pro- 


perty of the money was not transferred during the lifetime of Jobs | 


Wright the ſon: That therefore it can be conſidèted in no other light 
than that of a legacy or donation norris cauſas and as writing, by 
the law of Scotland, is eſſential to the conſtitution of a legacy of a 


greater extent than L. too Scots, this verbal . to 8 of the 
Alen FRANGE be ſuſtained: beyond that ſum. 
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358 DECISTIONS OF zP HE ( Neo C0. 


Pleaded for the ſuſpender, 1mo, This was not properly a legacy 
but rather a gift or donation inter vivos, as the money was given 
away by the donor in his own lifetime, and the father or fiſters were 
under no legal obligation to return ĩt. 240, Suppoſing it to have been 
a legacy, yet it muſt ſubſiſt without writ, though beyond L. roo: for 


although a nuncupative legacy of a ſum beyond that amount cannot 


be ſuſtained , propter lubricam idem teſtium 5 yet it 1s thought, a legacy 
of a ſpecific debt or ſubject to a greater extent may be conſtituted and 
proved otherwiſe than by writ, Dirleton and Stewart, voce Legacies, 
And further, in this caſe, the proof does not reſt upon the bare emiſ. 


ſion of words, but is eſtablihed and made effectual by delivery of 
the money. 3tio, The quality of Jobn Wright's oath, That the mo- 


ney was given him to be delivered to his daughters, is intrinſic. 
The only mean of proof for eſtabliſhing the charger's claim, was his 
oath for inſt ructing that the money was put into his hands; ſo it can- 
not be divided, but muſt alſo prove the ends and purpoſes for which 
the money was depoſited. ul TORR COLUIEN IIHDTTITIC, 

i Anſwered for the charger 
greater effect, than if the father had been ab ante cuſtodier of the 
money, or debtor to his ſon for any other cauſe; and it would be 
dangerous, if every cuſtodier or : debtor had it in his power to give 
away the defunct's effects to a third party, to the greateſt extent, by 
{ſwearing to a verbal order or legacy. Again, the mere act of deli- 
very imports no tranſmiſſion, without legal evidence of the will or 
intention of the teſtator; and that cannot be legally expreſſed or pro- 


N. 
7 


ved but by writing. Suppoſing, therefore, the fact were true, that 


the defunct: gave his father ſuch an order, to deliver the money to his 
ſiſters; yet that deſtination being only appointed to take effect after 
his death, Was truly a legacy, to the conſtitution of which, of what- 
ever kind, beyond the value of L. 100 Scots, writing is required, not 
only as the mean of proof, but as an eſſential ſolemnity, equally as 
in the nomination of an executor, the appointment of tutors and cu- 
rators, or the conveyance of heritage; 19th January 1665, Schaw 
contra Lerens , Buntton, vol. 2. p. 383. 

Replied, There can be no danger in admitting ſuch a quality as an 
intrinſſe part of che oath, when the debt can only be conſtituted 
againſt the party by his oath. If the party has no regard to an oath, 
he might as eafily ſwear away the debt altogether; and of which 


there would be a much greater riſk, than of his ſwearing falſely in 


favour of a third party. %ͤ Bo DONE 102, 
Obſerved on the bench, Ino, This is not a legacy, but a gift or dona- 
tion mortis cauſa, which differs from a legacy, in ſo far as it is done 
de praſenti, though the eſſect of it is ſuſpended till the donor's death. 
Upon this diſtinction, it is now underſtood, (though it was not ſo 
anciently), that a man may effectually convey his heritage in bis 
teſtament, reſerving his liferent; and 4 power to alter, providing he 
uſes the verbs de proſenti, ſuch as ꝓiue, grant; or diſpoſe; and not 44g. 
or Hequeath. The rule las to writ being eſſential ts legacies, therefore, 
does not apply to this caſe, in reſpect of the delivery of the money, 
which was the ſame as if it had been made to the ſiſters themſelves, 
and was à deed inter vivot, though only mortis cauſa. 240," The qui: 
lity of the oath is intrinſic. It ãs laid in the libel, that on wy 
TT RE * + elong 


r, The quality of the oath can have no 
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belonged. to the. defunct at his death, and was put in the defender's 
poſſeſſion; the mean of proof is the defender's oath, and his oath 
does not prove, that the money belonged to the defunct at the time 


- 


ſpended the 


. The Lords ſuſtained the reaſons. of ſuſpenſion, and fu 


letters. ſimpliciter ,s | el 
AB Miller, , Al Morquam. Reporter, in, Clerk, Gilfon, 


O47 


MARION WILSON, 
n £1 an AAA AP ion A | 
ALEXANDER FALCONER, 


Office of tr uſt granted during life, with power to name a deputy, cannot be 


_ adjudged; 0 


| 1eander Falconer, keeper of the regiſter of  ſeifins for the ſhire 


£4 of Berwick, in which office he had a power to name a deputy, 
being debtor to the purſuer, ſhe raiſed an action of adjudication of 
%%% A borba 50 io yom ant in7 CC 315 

Pleaded for Falconer, The office is not adjudgeable; becauſe it is 
not a patrimonial eſtate, The defender has only his commiſſion du- 


ring life, or ſo long as he executes the office properly; it does not 


go to heirs; and it cannot be aſſigned: but an adjudication is a legal 
aſſignation. Fe 15 n 


In the nomination of a perſon to this office, there is a dilectus per- 


ſong. Diligence and fidelity are requiſite in the execution of it, for 


which there can be no ſecurity, if it may be attached indiſcriminate- 
ly by any creditor of the officer. The crown has inveſted him with 
certain powers. His regiſter, and extracts from it, bear faith in all 
courts. | Theſe powers he may commit to a deputy ; but no court has 
a power to transfer them to creditors. Some few inſtances may in- 
deed be. given, where offices of truſt have been adjudged; ſuch as 
that of ſheriff, uſher, and printer to the King, Sc. But the prin- 


ciples on which theſe deciſions were founded, are not void of diffi- 
culty. Beſides, theſe were caſes very different from the preſent. In 
each of them there was an heritable patrimonial intereſt; they paſ- 


ſed by charter and. ſeiſin, as land-rights do, or deſcended to heirs. 


They were granted in perpetuity, or for a certain term of years; and 


might be aſſigned, bought and fold, without the approbation or ac- 


ceſſion of the crown, as any other thing in property may. But this 


office is of - uncertain. duration; it is granted for life, or guamdiu /+ 
bene geſſerit 5 it cannot be transferred from one perſon to another, 
without a new commiſſion from the crown; and it is not in any 
ſhape given by the crown as a patrimonial eſtate or propert. 
Pleaded for the purſuer, That in law and reaſon. every perſon's 
eſtate, whether heritable or moveable, whether in lifrrent * fee, 
baba | Wl | N Whether 
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vrhether it is an eſtate veſted for a long or a ſhort endurance, ought 
to be ſubjected to the diligence of his creditors. It is admitted, that 
many heritable offices of truſt, in which a dilectus perſon was proper 
in a very high degree, and which were veſted by the crown with 
great powers, and à public character, ſuch as thoſe of Conſtable, 
Juſticiar, Chamberlain, Sheriff, Steward, Mayor, Bailie, Foreſter, Co- 
roner, King's Uſher, and King's Printer, have been ſo far conſider. 
ed as property, that they have been adjudged; and as ſuch offices 
bave been adjudged, when granted heritably, or for a term of years, 
a good reaſon. does not occur, why they might not have been ad. 


judged, had they been granted only for life. , | 
© There is no difference in the nature of the thing betwixt an herita. 
ble office, and an office for life, except in the endurance. * The terms 
of the grant, in other reſpects, are the ſame, the duries of the offices 
are the ſame. A prohibition to alienate is not more implied in the 
one than in the other; and an heritable office is not more the pro- 
perty of the poſſeſſor than a liferent one is, for the terms of their 
| reſpective endurance. It appears then incongruous, that the one 
| ſhould have it in his power to with-hold his eſtate from his creditors, 
and that the other ſhould not have the ſame power. In other ſub. 
jects, this diſtinction is not obſerved ; a terce, a courteſy, the liferent 
of an heir of entail,” or any other liferent of a land-eſtate, may be 
adjudged as well as the fee of it. Suppoſe the liferent of an office is 
ranted to a man, and the fee of it to his ſon, it will not be diſpu- 
ted, that the liferent of this office would be adjudgeable for the debt 
of the father, as his property. By parity of reaſon, the liferent of 
an office ought to be ſubjected to the diligence of creditors, although 
the fee of it is not given away, but remains in the crown, 
Every objection arifing from the importance of this office, from 
the dilectus penſonæ, the care and diligence requiſite in executing it, 
and the powers veſted in the officer by the crown, ought to have ap- 
- plied with more weight againſt the adjudication of the high heritable 
jquriſdictions already mentioned. Beſides, the nice choice of a per. 
on to officiate in this office is not neceſſary, it requires only a faith- 
ful tranſcriber. The defender, by his commiſſion, is impowered to 
name any perſon he pleaſes to be his deputy; and the creditors may 
be as capable to'officiate, or to appoint a proper deputy, as the offi 
cer himſelf, By act 6. parl. 1424, it is provided, That where officers 
of the law are incapable, others may be appointed in their places; 
but what greater incapacity can there be than bankruptcy? and who 
are ſo well intitled to engoy the office during the' incapacity as the 
creditors of ſuch officer? This queſtion has been formerly deter. 
mined in the Court of Seſſion. The creditors of Hugh Crawford, keep- 
er of the regiſter of ſeiſins for the ſhire of Renfrew, led ſeveral ad- 
judications of his office from the 1750 to 175. 
Replied, The argument founded on the act of James I. does not ap: 
ly. The power granted of naming perſons to officiate during the 
incapacity of officers of the law, or other officers, was only in the 
caſe of heritable. offices, of which the poſſeſſor, though minor, 7 
otherwiſe incapable; could not be deprived.” But this is an office / 
vitam aut culpam. If the officer is incapable of officiating, he ma) 
be deprived. The ad judications led againſt Hugb Crauiord were pre 
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afterwards Sir Tumàt, and“ Margaret Smith his wife, the two 
eſtes. of 2 and Fordell, and 100,060 merks more, were pro- 


vided by his unsle Sir Thomas Mere to the _ T, bomar, and the 


heirs of the marriage. 


Sir Thomas, the . Crone: to ue fe Wat it "des | 
not appear, that any part of the 190,000 merky was paid'ro him. He 


ſold the eſtates of Fordell, and 3 ecine oe” Muß vis. Bog- 
Ball, Gratz, and Magialms.. FOR) 

This Sir Thomas the Second, beingdiffnivfied with the conduct and 
marriage of his eldeſf ſon Tbonus; ma exofbitant proviſions, over 
and above thoſg contamed in his,contxact of marriage, to his wife, 
and to his younger childfeg; icularly, he Uilponed Ao his ſecond 
ſon, David, the lands of be b, \ Cratgie, eee, Ge. 5 and 
he died in 1739. I 1 


His ſon Sir Thomas the Third cxpadod ern ſervice as heje nike 4 


and of proviſion, in terms of the contract of marriage, to his father; 
and raiſed an action of reduction of theſe exorbitant x proviſions,, 
By deſtination he ſucceeded to the eſtate of his uncle David ro 
crieff, in Jamaiba; and veſted it in ruſtees, for the behoof of his 2 I 
ditors, himſelf, and His two offs, William and Faris. 4 
A fey months after his father's' death, Sir Thomas the Third died, 
in 1739, without making up titles to the eſtate of Moncrief. | A, 


Fa 


Sir William, his ſon, during his pupillarity, was ſeryed heir in ge- 


neral to his father; and his tutors, who were the ſame perſons who 

had been appointed truſtees to the Jamaica. eſtate, e a . 

to e ee there to manage it. _ 

| Sir William inſiſted, for ſome time, in the reduction raiſed by his 

. father, of the exorbitant proviſions made by his grandfather to his 
younger children, Ar prejudice of the heir of whe marriagg; but 
after hig majority, for certain valuable ee he ratified 

and confirmed hats proviſions. © 

hereafter, within the quadrgennitm utile, he Nic; a reductivet af 

his general ſervice, on ore grounds, Thar 1 it was we cnt and 

| to bis leſion. i $4 2 N 4 PR 
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as heir to his grandfather, paſſing by his father, wh 
feft nor three years in poſſeſſion: the other eſtate (that of Forde) 


marriage. 


* 


4 the caſe of Hay of DrummelZier againſt the Earl of Ttveeddale, 2 1ſt Jul 
15676. In conſequence of this poſition, Sir Thomas the Third was 


Third, they. could flot be tranſmitted to his heir without a ſervice- 


— 


It was unneceſſary, becauſe the only ſubject he could have right 
to, as heir of the marriage, were the, eſtates of Moncrig and Forde 
and the 100,000 merks, or the right of action for implement: of ther. 
proviſions, contained in the contract of marriage, in ſo far as it had 
not been fulfilled, The land- eſtates- of Moncrief and Fordell cotild not 
be carried by a general ſervice: and he ſucceeded to the firſt of theſe 


o Was neither in. 


2 


was ſold by Sir Thomas the Second, who qhad powers to ſell it; and : 


ſuppoſing the price of it had been in medi, it could hot be carried by 


this ſervice; „. have gone By confirmation to fhe executors of 
Six Thomas the | 


econd, not to the heir: and the 106,c00 merks could 
Kid not exiſt. So khat the only 


not be carried byvit, as this ſuh jet 


right he could be ſuppoſed to acquire by this ſervice, vas the right 
of action for implement of.the. contract of marriage of which he was 


the heir, and to reduce deeds dont in contravention thereof # but 
this right of reduction he had without being ſe wel heir; he, as heir 
of the marriage, being creditor on the 39/4 1208 might inſiſt in that 
reduction, without being ſerved; his ſervice, therefore, was quite 
Anmecefſary.and inet; n 


It was to his leſion, as it ſobjeated.Hhm-univgrialy to his father's 
debts, to which he Was not otherwiſq liable, as he did not repreſent 
hi! „ . 5 | V OS y . ARTS 5 
þ His father's .creditgrs 5 4 to this reduction, imo, That the ſer- 
vice was proper and neceſſary to intitle Sir William to inſiſt in thè ac- 

tion commented, by his father, for reducing the gratuitous deeds 
granted by Sir. Thomas the Second to his lady and younger children. 

By the law bf Scotland, a ſervits · s neceſſagy, both th aſcertain the 
propinquity of the heir, ,and,to tranſmit to Hm the heritable ſubjects 
of the defunct, whetller it be.a righs eee ject, or a right 

of action. And this holds with regard tothe heirs of proviſion by a 

contract of marriage, as well as to other heirs. So it was found in 


rightly ſerved heir in general to Sir Thomas the Second; and on this 

title he raiſed the action of reduction of the gratuitous deeds execu- 

ted by Sir Tomas the Second, to the prejudice of aum alle heir of the 
If Sir Thomas the Third had not e: 


ſelf heir, in order to intitle him to enjoy the ſubjects deſcending to the 
age,.or;tozehalle &deeds done in contravention of 
the contract of marriage; but after theſe ſubjects were properly velt- 
"ed in Sir Thomas the Third by his general ſervice, it became abſolute- 


heir of the marri 


P J neceſſary for his ſon Sir William, at ſerxe heir tö him, in ern, 


tranſmit them from his father to him, although it ſhould bg admit- 


tell, . had Sir Thomas the Third not been ſerved, Sir William, as cre- | 
Y thetcontratt of marriage, might have taken them up without | 
a ſervice; for they being once veſted in the perſon of Sir Thomas the 


«ditor 
9 


% 


_ * -fnſwered, The intention of a ſervice is 2g eig the rights veſted i 
 the*predecellgr, not 79 challenge deeds done by him. The only pur. 
| 5 3 * | | 4 


* 
4 | 939 + 5 ; ; * . 1 
4 5 N * . N | 
- 


at, 


| | texpeded any ſuch ſervice, his ſon | 
Sir William was £99239 obliged, as heir of the marriage, to ſerve hm- 
0 
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be e COURT or SESSION. 5 
3 VVV 5 e OR Wot, 
of either Sir-Thomas the Third's ſervice, or Sir William's, was to 
f challenge the deeds granted by Sir Ti bomas the Second; for there re- 
mained no other rights to be carried by this ſervice: and for this 
purpoſe a ſervice Was quite unneceſſary; or che heir of the marriage 
was creditor to ee ene . er, As creditor, he was intitled 
to inſiſt for implement of the proviſions Ti the contract, without 2 
ſervice, and to challenge; by reduction, deeds done to his prejudicc. 
Such proceſſes have been often ſuſtained to the children of a marriage 
without a ſervice; Januaty 13. 1665, Wallace cont na Wallace, obſerved 
by Gilmour; Decrmber 1 5. 168 f, Sir William Binning contra Sir Willian 
Maxfvell; and, July 28. 1688, Chalmers contra Chalmers ; both obſer- 
ved by Harcarſe, tit. Contracts & marriage December 7, 1697, Cuming 
contra Kennedys February 3. 1732, Campbell contra Duncan, both obſer- 
ved in the Pictionary, vol. 2. p. 299. 280. The deciſion of Drum- 


nelxier can be of little authority, as it proceeded on the conceſſion of 
a party, Drummelzien having offered to produce a ſervice and retour cun. 
proceſſus © 4106 * 75 + ; : Mg ae 5 W 3-4! 5 5 | by « 940 ; | 
The granter of 'theſe 'gratuitotis deeds was debtor tb his fon Sir 
 . Thomas the Third and to Sir William, as heirs ſucceſſively in the pro- 
viſions in the contract of marriage. That the creditor ſhould ſerve 
heir to his debtor is unneceſſary ;" it was. therefore improper-in Sir 
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' Thomas the Third or Sir William, to expede any ſervice, in order to 

intitle them to carry on the reduction of the deeds granted by Sir 

Thomas the Second, in prejudice of the heir of the marriage. 9 
Objected, ado, Res non ſunt integre.. Sir William, after being ſerved 

heir in general to his father, and after his majority, diſcharged the 

action of reduction of the gratuitous deeds of his grandfather, and 

ratified and confirmed the ſaid deeds. By this act of Sir Witham's, 

the ckeditors of his, father are prejudiced. The right of reduction 

was competent to them; this right he has e and he cannot 

now reſtore it to the credifors*  _ __ „„ rg 

Anſwered, At the time of granting this confirmation and ratifica- 

tion, Sir William had two rights in him; the right of creditor, as hEir 

of the marriage; 2dly, the improper one, as being ſerved heir to his 
father. In granting the ratification, he exerciſed the firſt, not the 

ſecond. This appears from the deed of ratification, in no. part of 

which is his ſervice mentioned or founded on. Beſides, theſe credi- 

tors are not thereby prejudiced: he only diſcharged his on right to 
reduce, not his father's; if they, as his father's creditors, have any 
title to reduce theſe gratuitous deeds, it is ſtill competent to them. 

_ Objefted, 3tio, That Sir William is not leſed by this ſerviee. By the 

ſucceſſion through His father to the Jamaica eſtate, he is greatly be- 

nefited more than to the extent of the debts due to theſe creditors. 
Anſwered, The Janaica eſtate is not within the territory of the 
judges of this country, and cannot be carried by ſervice before them. 
_ 2aly, It was veſted. in truſtees. Sir Milliam's 183 was diveſted of 

it, and it could not be carried by a ſervice to him, zdiy, Sir William 

has not received afly thing out of that eſtate. It was veſted in tru- _ 
L ſtees for the benefit of theſe creditors, the defenders, and for certain | 
other purpoſes : he has not been benefited by his ſucceſſion to it, or 

any other ſubject deſcending through his father. 
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The Lord Kew nales Sound, 4 That a late Sir Thomas Mon- 


2 e to whim the eſtate was provided, might, in his own right, 
as creditor, without the aid of a general ſervice, ch allenge any 
de deed of his father's cantrary to the ſettlements in the marriage. 


contract; and that he having died wirhent mak ing up proper titles 


« to the eftate, the + thereupon became heir of the mar- 


« riage, and had the ſame right to challenge that hüis father had; and 
that he had alſo right, without the aid of any ſervice, to diſcharge ö 


„bis claims, or tranſact the fame: and found, That the general fer. 
vice in the perſon of the ſaid: purſuer, Was inept and unneceſſary; 
«, and therefore ſuſtained the reaſons of reduction of the ſaid ſetvice 
< libelled : and found the ſaid: paddy, by the general ſervice, expede 


88 his favour during his minority, is not ſubjected to or liable! in 
0 pay ment of his father's debts q and decerned and declared Accord- 


4e ingly: reſerving to the defenders to :nftrue, in habile terms, that 
= the purſuer is benefited by the ſucceſſion 10 his father, in * der to 
*« ſubject him in payment of his debts.” « , © 


4 The Lords adhered; and renfitted to the Lord Ontinary to hear 


parties, How far the purſuer is r . has taken any ſub- 
"ONO by ſervice to ts farher?? „ 47% 8 95 Wo? 1. 0. 


© Fergus, . bond. 10 Al. cen, Lale. * Tt We Gi. 


4, 


N. B. The court was much divided on cbt Pry nt. It was pro- 
poſed to vary the interlocutor, and to ſuſtain the reaſons of reduction, 
Without finding the ſervices unneceſſary or inept; but it carried by 


a FI TRE, to > adhere to the whole NETIC. 
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* Jon: . + CLERK, adrocar in : Aberdeen, k 
bs. ; 'J- +4 e * 1 
AGAINST, "THE 


a ALEXANDER EBNER merchant i in border 


Engliſh letters o adminiſtration epivalent 10 4 licence 70 purſue in Scot- 
land. „ | | 
S357] 95 e U, Th ao 


& * 


Bg and Company MO Te OT in Abertleeng in 9 1755, com- 
miſſioned from Arthur Fletcher of London, ſix bogſheads of yine- 
gar; which were delivered to them accordingly. 

Fletcher died in the end of the ſame month; and his liter, . wiſe. 
of Jobn Pott, obtained letters of adminiſtration from the prerogative- 


court of Canterbury, as err to him; and granted a power of at: 
, törney to her huſband. 


In January 1756, Pott ſent an, account of thewinegar to Brebner, 
and deſired payment at the uſual time of fix months after thefurniſh- 
ing.—Brebner, for himſelf and Company, thereupon wrote to bis fac. 
tor at London, 26th February 1756, in theſe words: © We. received 


« per the Rare SI Gordon maker, the ſix hogſh! eads cs f 
| \ $ „ of. 


* / 


bn or SESSTOR 355 


a 
1 * * 


time of months.“ e en e 1 

Pott drew a Hill Abo Byebner and Company, payable to Jobs Cel, 
bor len ee as the price of the vinegar; which was pro- 
refted for nomdadoeptance, and a procefs therenpon brought before 
che ſheriff of Aber 
havig, by that time, failed. 
Pleated for Brebner, 4n a ſuſpenſion; The'ptocels Sa brought befbre 
the ſheriff without the purſuerꝰs inſtructing a ſufficient title, as the 


de 
* 7 


Such letters; though they may have been ſuſtained au inc boandum litem, 
yet have not hitherto Ny: found a'ſufficient title for the atminiſtra- 
Scot 's eh.... b 

 Unſwered for efievetbrger; No Objeckion Was hade 75 Mr Pott's title 
in che inferior court ; and therefore ſich objection comes now too 
late in the way of ſuſpenſion, And, zuh, The debt purſued for was 


was there-payable, to an Engliſhman reſiding in England ; and there- 
the ſuſpender's letter of the 26th February 1756, in return to Mr 


fitive engagement to pay to Fleteber's eee which Was, a Pace 
homologation of Mr Poti“. title 1 
A * The Lords found the letters orderly. Proceded, wic e penge⸗ Abe; 
8 5 Wen e the e £0 W = n 8 extract. * . Re 
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108K voss af e and JAMES: EDO of  Milleraig 
Whether it 15 neceſſary to s the 7 3 I an apprif e 1644, in 


be ace us, hath Arias bur Loe 1 reibe of the 
rhaes | 
| FEE» 32 i ba | 5 0.95 | 3 
P the. year 3 Hugh Roſe 55 Lolli put Ade f his inde 
of Guthenne, mill of Milleraig, and others, to William and Gillert 
Kebertſons, [elder and younger of K:ndeace, redeemable upon payment 


ö Na e William 1 who was infeft in eee eee 
Virtus ot a Precept of Clare conſtat from the ſuperior. #3 8 

000 Roſs of Tollie died in the year 1643. x 
In 1044, ne INN apprfig of the © property. | 


; 
% Y ) 
* " 4 
4 227 
* | 


* 


d per fuclenn und ue te is los dead, Jet his executors know, that 
ve haut given diem eredit for lathe, which ſhall be paid at the ofa? 


ho "deverned againſt Brebner, His partner 


letters of adminiſtration were at no time produced there. And, 240, 


tor to recover ne of Set land, 175 70 Brat N diſcharge of a 


contracted in'Buyland ; there goods we the furniſhed, aud the price 
fore à title ſafficient in Englard-ought to be ſuſtained here. Beſides, 
Potts, conta ĩned not only an acknowledgment of the debt, but à po- 


4 competition. with a poſterior apprifing, with regard to the reverſion of 


| of a0. merks, In 1721, this wadſet came into the perſon of their | 
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| quired a good title by preſcriptions to the reverſion of the wadſet- 


lands of Tollie, and of the wadſet-lands above mentioned, for pay. 


ment of a couſiderable ſum, againſt John Reh, as lawfully harz d 0 


enter heir to the ſaid Hugh Roſs his father; and, in 1647, he obtained 


another appriſing of the ſame lands for a different debt. 


Theſe two appriſings, upon the firſt of -which a charter and infeft. 
ment had paſſed in 1644, were purchaſed: from Goull, in 1656, by Alex. 
anden Mackenzie, of Pitglaſſie, and came by progreſs into the perſon of 
FJobn Mackenzie of Ardroſs. . > HIER; Lovth et 
In the year 1650, Thoma: Manſon led an appriſing againſt the £1iq 
John, Roſs of the whole lands above mentioned; and, in 1652, an. 
other appriſing of the ſame lands was led by Mackenzie of Taverlaal 
+ Thele\two'laſt appriſings, upon both of which charters and infeft. 
ments paſſed, were purchaſed in 165 3 and 1 658 by Jobn \Roſs of Tolſie 
againſt, whom they had been led; and having paſſed to his ſucceſſive 
heirs, ſtood, in 1721, in the perſon of Hugh Ref of Auchnacloch, 
Upon the 23d of May 172 1, William Robertſon,' in whoſe perſon the 
wadſet then ſtood, diſponed the wadſet- lands to Hub Roſi of Auchna- 
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ritable proprietor, in favour of his ſon Jahn and other heirs therein 
7 | 1 1 1 5 9 9 


# 


mentioned. 


„ 


Py * 
Sin 


had ever been in the poſſeſſion of theſe lands, ſo as to acquire a right 


- Anſwered for the purſuer, The charter of appriſing of the wadſet- 
lands, and infeftment which followed thereon in the year 1644, re. 
gularly tranſmitted by progreſs to the perſon of the purſuer, afforded 
a complete title to the right of reverſion, without production either 
of the appriſing itſelf, or of the grounds õf debt upon which it pro. 
ceeded ; for that the ſaid charter and infeftment gompletely denuded 
Hugh Rofs:of Tollie, and veſted in Mackenzie of Cuull the reverſion of 
the wadſet-lands::' and as the poſſeſſion of the wadſetter is, in the eye 
of law, the' poſſeſſion of the reverſer, it being the only poſſeſſion of 
which a right of reverſion can admit; therefore the purſuer has ac- 


lands, as well as to the property of the other lands, which were al 
along poſſeſſed by him and his predeceſſors. 11 
ous - 88 Kepli 


7 - 

- . 
' : | 

N A 1 \ 


Jin 16. COURT! OF SESSION.) 3 f 
© Replied fur che defenders; Neither appriſing nor infeftmert could 


denude Tollie of the reverſion, unleſs the appriſing were ſupported by {Th 
its grounds, or the infeftment confirmed by preſcription. And the 1 
purſuer argues altogether in circulo He allows, that without 'preſcrip- i 
tion, an appriſing, wanting grounds, could not convey the reverſion; SG 
but he attempts to build preſeription upon the wadſetter's poſſeſhon : 1% 
and in order to prove the title he has to found on that poſſeffion, he Wi 
wpoſes; that he camè in Tight of the reverſion by the appriſiug 1644, N 
which is juſt taking for granted the point that it was incumbent upon Wt 
gives him no title to the reverſion,” more than à diſpoſition withont i 
witneſſes. The infeftment can add no further title, unleſs confirmed e 
by preſcription. | Preſcript ion cannot be without poſſeſſi on; and h 0 60 
has mo title to claim the benefit of the wadſetter's:poſſeflion, unleſs he 1 
prove his antecedent title to the reverſion, which he has not done. l 
Further, thougli it ſhould be admitted, that this purſuer, if he were ! 1 
in a queſtion with the wadſetter, might be entitled to redeem the 1 
vVwadſet, without producing the grounds; yet the caſe is extremely dif- Wo 
ferent in a competition betwixt two appriſings, each of which, ex fa- 1 
cie, gives an equal right to the reverſion.— In ſuch caſe, the right of i 
reverſion ſtands ſuſpended, until the competition be determined; and I 
the wadſetter's poſſeſſion will operate retro in favour of the party who 1 
ſhall be found to have the preferable right; but until that point be 1 
determined, neither of them can plead upon ſuch poſſeſſion. [7 
. Obſerved from tbe bench, The wadſetter's poſſeſſion is the reverſer's, 1 
when it appears who is the reverſer; but where that is the queſtion, 1 
his poſſeſſion will apply to neither party againſt the other, though to "Tn 
both, if joined againſt any third party, or to him who prevails; and is Wh 
fovnid to haks the . ooo am ofe rh hab»; El 
The Lords found, That the purſuer is obliged, to produce the N 
grounds of his appriſing. T?“ eee „„ WITS = 6: "WG 1 
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Whether à baut ioner is liable in annualrent ex mora, where no annualrent is 
AKecerned for, nor diligence uſed by borning and denunciation? ? 


1 Duke of Gordon and his curators granted a factory to Macdo- 

4  nald of Lochgary, for uplifting the rents of ſome of the Duke's . 
lands, | Loch gary became bound as principal, and Gordon of Glenbucket 
as cautioner for him, conjunRtly and ſeverally, *That Lachgary ſhould 
2 only do exact, punctual, and timeous diligence for recovering 
Payment of the rents, but alſo make juſt coum, reckoning, and 
5 ; obey «© payment 


0 


DBOISIONS! or THE) Ne 


paym bol his intromiſſons, to de Dube and ni ener. when. 
Eve :called thereto“ a ii Me ien 1118 7 W 124 e 
+The Duke brought a . proceſs; 3 e ated; Is en, 
-Giendychet; to account 105 his intromiſſions; and Locbgary having 
thereupon fitted- accounts, the balance due by him to the Dal 
amointed to £.9241.5c0ts;; OY which fm be granted bond, Weiz 
anmualrent from Whitſunday 19 | i | 
The Duke procreded in his A 1 Glaneche, ad * 
et a.deorect;- finding: him, as cautioner for Larhgary, liable. for the 
foreſnid balance of £49241 S, and decerning him to make pa 
ment of that ſum. The ſummons concluded for * principal 
436 intereſt 3 but the decreet makes no mentian of intereſt. 
_ | Glenbuchat having been attainted af high treaſon, the Duke of Gox- 
; | dap entered à dlaim, in terms. of the veſting act, for the Witt form of 
L. gagu, with annualrent thereof from Whifunday 1742. 
No abjection was made to the Gebt; 5 but his Majeſty 8 advocate 
oljetied to the claim for annualrems, | 
' Bleaded for the claimant, That Glentucket a oangtiy: hound with 
Lad u liable in every obligation incumbent on him. Lochgary 
Vas certainly bound to pay the annualrent claimed: for this is im- 
placed in the nature of a factory or mandate, that the factor is faith- 
fully to accuumt to his conſfituent for the money that comes into his 
| hands, as ſoon as a demand is made upon him; and if he detains it, 
; he muſt be hable30 the intereſt norine damni. So it was laid down in 
| | the civit law, I. 10. C 3. De Mezdato. The ſame rule was * in 
| a caſe determined 6th December 1752, Campbill contra RS. 
| | Though in the decreet aga ĩnſt Glen lei no particular menion is 
made af anmmalrent; yet, as it was ſpecially charged in the libel, and 
| is founded in the nature of the engagement; and not diſallowed by 
| any imtertacuror, the der rect miiſt he conſtructed in terms of the libel, 
in a thing which was merely acceſſory, and liable to no objection. 

Anſwered for his Majeſty's adyocate, As no annualrent was ſtipu- 
lated in the obligation granted by Lochgary and Glenbucker, none can 
be claimed upon it, unleſs a horning and denunciation had followed. 
The act of ſederunt, by which factors named by the Court of Seſſion 
are hound to. pa annualrent from a year after the rents fall due, 
plainly Tt. 1 at common law they would not be liable for 
annualrents Thę text quoted from che a Givi law, L. 1, 6 3. De Man- 
dato, only proves, That a mandatary is liable in annualrents ex nora. 
And annualrents are likewiſe, by * law of Scotland, due ex nora: 
but then the law has pointed out what is neceſſary to put the debtor 

in mora, ſo as to eſtahliſp a claim for annualrents; which is nothing 
leſs than a denunciation upon a charge of horning. 

An a He in equity. lay againſt Lechgory for annualrents 
as having had the. uſe of the money ; yet cautionary obligations arc 
Atrictiſimi juris; and ers kerd this demand ought not to be extended 
A of Come ag 125 was. i Sainer, by, Lochgary's delay. In tie 
caſe of, , the queſtion was not with a cautioner, 

e N With the money. 


Wy 1 tel, finding him only liable in the ſum 
+ 9241, Vine mention. o agg kent, ch though, the Iibel con. 
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for theſe reaſons no o annualrents could have been Gounih due--againſt 

Glenbuoket, far leſs can they. in a queſtion with the crown, as the 

crown ĩs never in mata, but always ready to LITE: the claims of; lama 
creditors, ben properly aſcertained. 13 9120t93201,14 0 

„ The Lords found no annualrent Aug none having been Seterned 

10 for! in the decreet, nor a regiſtrate horning produced. w. N. 


1  Brgwfali® "For ths crown Macgueen. N Cie. eb, 2 
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. e ä 2d" Sau 1760. 
e MACLAUCHLAN of chat I. 
AGAINST 


ALLAN MACLAUCHLAN. 


Bill bearing annualrent and penalty, ſa tained, where the debt is ac- 
Eno W by the accepter. 


; f $ e 
A * ; 4 — ** 


I the year 1726, Allan Mw livibien del A bill to Evan Mac- 


lauchlan, for 1000 merks, with annuatrents and penalty, Ky, cab to 


late, which is holograph of Allan the accepter.. 

Robert Maclauchlan r end right to this bill, Allan paid the an- 
nualrents regularly for ſeveral years; but having at length refuſed 

payment, Robert brought an action againſt . A 

Odectel for the defender, "THO bill! is Tall, as bearing anvualrent 
and penalty Ji; HC = | 

Pleaded for the purſuer, 1, At the: toric en this bill Was 
granted, the form in which it is executed was held legal. By deci- 
fions of a later date, the contrary has been found; but ſuch decifions 
ought not to have a retroſpect. 2do, The words in the bill, © annual- 
rent and penalty, conform to lato, can have no effect. Annualrent 
is due, whether it be ſtipulated or not; penalty is not due, although 
ſtipulated: the words are therefore ſuperfluous, and muſt be held pro 
non adſectir. The defender is barred, pr /onali exceptione, from object- 


ing this nullity; for that he himſelf both wrote the bill, and homo- 


logated it by payment of annualrent for ſeveral years. 
Anſwered for the defender, Bills were introduced for the benefit of 
commerce, to facilitate tranſactions, by ſupplying the place of ready 
money, but not to remain as permanent ſecurities: That therefore the 
form of bills in all trading countries is preciſe and uniform; and in 
every country, except Scotland, their endurance is limited by a ſhort 
preſcription: but as in this country there is no ſtatute of limitations 
the court has been the more attentive to define the nature and form 
of ſuch ſlender ſecurities, and to declare them void when they con- 
tain ſtipulations beyond their proper form. The conſequences ari- 
fing from their being employed as permanent rights in place of bonds, 
an Fes formal deeds, would be dangerous; therefore it has been 
| I ES by a ſeries of: deciſions, that bills bearing: annualrent and pe- 
0 ty are null. It is of no moment, that the bill is written by the 
. „„ 5 A defender. 
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* her to have received, from James Sbearer, the ſum of L. 1000 Scots; 
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defender. The form of every obligation is preſumed to be the ope. 
. ration of the creditor; although it may be the act of the debtor, yet 


he is preſumed to grant that fort of ſecurity which the creditor de. 
mands : to it therefore the debtor, when purſued, may object. The 
very ſtile of a bill is the language of the creditor making a demand, 
like the Roman ſtipulation; and therefore if he makes an improper 
demand, and thereby frames an informal ſecurity, he has bimſelf tb 
D . _ 

The Lords, as the debt is acknowledged, ſuſtained the bill.“ w. y, 


AQ, J. Campbell, junior. Alt. Garden. Clerk, Kirkpatrick. 
1 | 4.5 4+ 2&3 \.. 148 | . | | . 
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No CCVII. e apr, | 2d January 1760. 
ELISABETH HART, relid of Andrew Falconer, and David 
Lothian writer in Edinbargh, \ © on 


4 % rr we 
ROBERT PRINGLE writer in Kel/e. 


Bond taten to a truflee, and bearing value received from bim, not redu- 
cible on the truſtee's deponing that be did not know of any value being 

T7 Li/abeth Hart, in 1738, being ſome time after her huſband's death, 
granted a bond to James Shearer, for L.1c00 Scots of principal, 
with annualrent and penalty. The bond bore, That ſhe granted 


t renouncing all exceptions of the law proponable in the contrary for 
« ever.“ It alſo contained an aſſigument to Mr Shearer, in ſecurity 
of the debt, of her liferent- annuity of 400 merks, payable out of the 
lands which had belonged to her huſband Falconer.—This aſſignation 
was duly intimated, in March 1739, to the factor on Falconer's ſub- 
: In June 1740, Shearer aſſigned the bond to Robert Pringle ; who, in 
January 1744, raiſed letters of inhibition upon it againſt Eliſabeth 
Hart, and execute the ſame at her dwelling-houſe.—In April 1745, he 
raifed and executed a ſummons of adjudication againſt her, of ber in- 
tereſt in Falconer's ſubjects; upon which two decernitures were ob- 
tained, in July 1746, and February 1747: but Mr Pringle dying in 
March 1747, decreet was not extracted.—A title to this debt was af. 
rerwards made up by his nephew Robert Pringle junio. 

In 1758, a ranking and ſale of Falconer's ſubjects was raiſed; and 
the above bond, and diligence. upon it, was then produced as Mr 
Pringle's intereſt. "4 %%% / tie owt os ey? | 

Io this intereſt it was objected, by Eliſabeth Hart and David Lot61an, 
another of her creditors, That the bond was granted /ine cauſa, not. 
withſtanding its narrative, in ſo far as it was given e numcrandæ pi. 
cuniæ, or on the faith of a ſubſequent loan, which was never made; 


and therefore that the bond was void and null. 3 


— 


* 


jun 176. (ORT OF SESSTLON. 371 


« That yum Graubam writer in Edinburgh, (lately deceaſed), about 
twenty years ago, told the deponent, that William Montgomery was 
« owing him conſiderable furns of money, and had offered to get him, 
from one Eliſabeth: Hart, a bond for about L. 100 Sterling, or L. Too 


« thinks Mr Montgomery was preſent when Mr Graham told the depo- 
« nent the above, but: cannot. be politive thereof: That Mr Grabam 
«propoſed to the deponent that he would take the ſaid bond in the 
« deponent's name; to which the deponent conſented, provided he 
was put to no trouble or expence thereanent. Accordingly the 
ſaid bond was granted; and Mr Grabam brought the bond, with an 
aſſignation thereof, wrote out in favour of Mr Robert Pringle, to the 
« deponent, and defired him to fign the ſaid aſſignation, which he did 


« been any time in his cuſtody, he remembers nothing about it fur- 
„ ther than he has deponed.“ „CC Wee 03,01 D111; 
Mr Pringle did not allege, that either Shearer or Graham paid value 
to the granter for this bond; but infifted, That no advantage was ta- 
ken of her; that it had been given in purſuance of an agreement be- 
tween her and Montgomery; and that Grabam's affairs having been in 
ſome diſorder, was the reaſon of his taking the bond in the name of 
„%%%. ( JET, 1795 074! x 
Certain writs were produced for ſhowing, that Montgomery had been, 
at the date of the bond, owing Mr Grabam conſiderable ſums ; and 
that he ſoon after got credit from Graham for a ſum correſponding to 


It likewiſe appeared, that Mr Grabam was indebted greatly to Mr 
Pringle; that Mr Pringle had got this bond aſſigned to him in ſecurity 
of thoſe debts ; and that he was bound to reconvey it to Mr Graham, 
if his debts were otherwiſe cleared between and a certain term, but 


which they were not.... FAG DO! "As 
Milliam Montgomery was alſo examined as to the cauſe of granting 


Hart and James Graham ; but depoſed, * That he never ſolicited E/;/a- 
* beth Hart to interpoſe her credit for him to James Graham, fo far as 


grant a bond to James Shearer for L. 1000, in 1738, or any other 
time; nor did he remember to have heard that ſuch a bond had 
been granted till the 1756 or 1757; and that he never got from 
© Graham any receipt for ſuch bond, or ſaw or heard of any ſuch re- 
| * ceipt's being granted.“ e . The os: 

| Pleaded for the objectors to the bond, 1mo, The circumſtance of this 
bond's being taken in Sbearer's name, the aſſignment to Pringle, and 


| the letting it lie over for ſo many years, without inſiſting for payment, 
| Somery, and the granter, render this bond highly ſuſpicious. 2d, 


The onerous cauſe of borrowed money aſſigned in the bond itſelf, is 
diſproved by the oath of Shearer, the original creditor. Montgomery has 


to 


The Lords, before anſwer; examined Numer Shearer who deponed, 


« Scots, in payment or ſecurity in part of what he -owed him; and 


PPP * 


at his deſire. And as to the deponent's being preſent at Eliſabeth 
* Hart's granting the faid bond, he does not think he was preſent: 
« and as to the bond its being delivered to the deponent, or having 


the contents of the bond, though without ſpecially mentioning it.— 


the bond. He acknowledged ſundry tranſactions both with Eliſabeth 


* he remembered: That he never defired or prevailed with her to 


till all the parties to the tranſaction were dead excepting Shearer, Mont. 


denied the whole tranſaction; and the creditor having not been able 
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7 DE CFSTONSOOF D =—Weour, 
to bring evidence of auy ie reaſon for \grantingiity it muſt be re. 


duced às granted ſine dann gtis, Ati leaſt it is incumbent on Mr 


Pringle, in a queſtion with W or an onerous oreditor of EM 
beth Hart, to prove an onerous cabſe for her granting this. bond; 
otherwiſe it muſt be preſumed gratuitous, and, as ſuch, give wg to 
her more-bnerous debts; to. rag ft yt ont to Srngmty oy on 


Anſwered for Mr Pringle, 1, Every ſtep was taken that could ® 


available for making this debt effectual, by aſeries' of diligence. And 
the taciturnity. of the granter, for ſuch a courſe of years, when that 


diligence was repeatedly notified to her muſt pre ſume her ſenſe of the 


juſtneſs of the debt. 2do,, Mr Pringle being an onerous aſſignee, the 
oath of Sbearer, as his cedent, cannot be good againſt him; far leſs can 
the oath of a truſtee, ſuch as Shegrer was for Grabam, his real cedent. 
Further, the oath of Shearer does not diſprove the cauſe of granting 
expreſſed in che bond; becauſe it only imports, that he paid no money 
to the SFanters: which muſt be true in every caſe where a bond is taken 
in a truſtee's name, though the money be truly advanced by the real 


oreditor. And e as to Montgomery, he is no better than a ſingle witneſs, 


-whoſe oath cannot take away a written obligation. 3770, It is faſt 
cient for the aſſignee to the bond, eſpecially in a queſt ion with the 
granter, that he proves the onerous cauſe by the bond itſelf, duly exe- 
cuted. Nor can her creditor Mr Lotbian be in a better. vaſe, Neither 
of them have: proved, that the hond was granted /þe numtrandæ pecunie, 


and that the money was never paid: and ſuppoſing the narrative had 


been proved falſe, that would only give ground for preſuming the bond 


gratuitous z which. could not annul it, or leſſen its effect, as ſtill a debt 
is thereby eſtabliſhed, if REG is Were to bare, ern committed 


in the obtaining it. 5 4 

Replied, It has been L pre; by Mr Heine 7 no "6B Was paid 
to the granter either by Shearer or Grabam; which, per ſe, clearly dil. 
proves the onerous cauſe. mentioned in the bond; and neither Mr 
Pringle nor his uncle ever were properly.onerous aflignees, but only 
aſſignees in ſecurity ; and now this, competition is carried on in his 
name by the heir of Grabam his debtor. 

- This caſe appeared to be attended with a good he of 3:Mculty; 
a the court, by one interlocutor, found the bond: not [binding ; ; but 
it afterwards carried to ſuſtain it. 


66 The Lords repelled the objection t to the bond.” „ e . 
F. or the dhe gor, Pat. * urray, Homilton-Gordon. For Pringle, Das, Rae, Clerk, Juſtice 
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Where, a right of pa furage.i is duly conflituted,, it imports. 10 diminution of 
be Jeroitude, that the *eatt]h, e e months af the ? Years are 
. VIE © TS. VOY ALE 634) FOX e 


graſed upon other grounds. Hol ann SY”, fag | 0 


n IR Hurry "Monro, by his charters, a Feb HR pollelhon » thi. 

L right; a8 proptietor of the lands of Drumimond, to a ſervitade o of 
paſturage on d moor! the property of Mathenzic'6f Tnebroutter.” © 

In ſetting afide às tuch of the mor us might be fufficlent for we 

paſturage of the cattle of the lands of Drummond, Inchcoutter inſiſted, 
That the paſturage of the months of June, July, and” Augift,"ſhould: be 
deducted; as it was proved, that in theſe three months the cattle of 
Drummond did not paſtüre upon the moor in queſtion, but were always p 
ſent to the hills. C inn $2271 4 

Pleaded for Sir Harry Monro, That as his right to to the Etrhinde was 
conftitated by Writing, he was entitled to it in its full extent. To | 
poſſeſs a ſervitude did not require conftant poſſeſſion, as there are 
many which; in the nature of things, can only be exerciſed from ti me 
to time. His tenants, who' ſought to graſe their cattle 25 perly, ſent 
them to the hills in the ſummer- time, becauſe the hill - paſture was 
better; yet that was res mere voluntatic, and could infer no oro 
of the ſervitude; and as the right of paſturage on the moor was unli- 
mited, it made no difference whether the cattle paſtured there for 
days, weeks „r months: % mot to tn on chlor . 

 Anfevered for Tnchcoulter, That he had the u bäbübtett pro 6 perty « of 

the moor, and his tenants conſtantly paſtured thereon, heart? no 
other paffüre That both his right of property, and the benefit accru- 
ing to his tenants from their poſſeſſion, would be impaired, if the pro- 
prietor of the lands of Drummond was tõ Rave allowance for the ſum- 
mer-paſtures, which he had never enjoyed: Fhat the value of his ſer- 


1 


Gay * 
A.,4S * * 


 vitude. W to be eftiniated by the actual uſe which he had e ' 


of ir-. * 2103145515 If od 31s iy Minen 971 VOTERS ne 


= 


(M6 The Lords Sol; That Sir Harry Monro's cattle'their gr aſing in 
Te hill for the months of June, Fuly, and Augaft, yearly, im- 
ports no diminution of his ſervitude of e over the moor 


in queſtion. 997 gromk bY Broad Arat a GAL Nr. 
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En A, the 201 Baan v the Heh are; which it # fr ber, 
and not had 2 Fights Yor rata. A 
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222 0 be drawn wy the 


debts chat ars truck at by 


80 20 TATE 5 tro 5 
Or 15 it was contended far. ee ee info That the 
ahibiting. P72 ought to dra their payment out af the firſt and 
readięif of the price, and. than the other creditors he ranked upon the 
remainder in their order; by which the ſums drawn by the inhibiters 
would firſt. afſe&the.creditorsinot infeft, and next the leaſt preferable 
1 .agreeably;tg the dervifion zd Januar 1: 174 in the caſe of 
Libro adder then the Xt Elliot of Whitbaugh. >, . 
r; the. adjudging creditors not infeft, That inhibition. is 
5 a prohib 1 Iuocty ,calgulated;) to, to preyent the debtor from 
alienating, to fe prejudice. of his greditor; but gives the creditor n0 
f ee nor real right upon che lands, till he eſtabliſh it by other 
aach 9 760 conſider inhibition as giving a preference, would 
le gol ard. conſt ences for inftance, if there are two annualren- 
ters — the field, the firſt of whom only is ſtruck: at by the inhibition, 
1 the inhibjres,.as having a preference, is ranked prime loco, and then 
7 — Wm "ny their order, this abſurdity. will follow, That the 
tex, 8. 8 ſtruck; at. by the inhibition, may draw his 
ilk 1 NE be cond, annualrenter, againft; whom the inhibi- 
0h does not. ſtrike, be. FOR guts To prevent ſuch abſurdities, the real 
rights affecting the lands mu be ranked in the firſt place, and drav 
according toſtheir eier 1. after that it falls to be conſidered, what 
perſonal claims may lie againſt any of theſe real creditors; an inhi- 
reg mot a real right, affords. a claim againſt thoſe who ob. 
rauted., real rights from t he debtor after he was. iohibited. This is of 


the, nature of a claim for dams es and the queſt ion is, In what man. 
ner thoſe damages are to be aſcertained among the ſeveral creditors 


ſtruck at by the diligence? They ought to aftect the hole e ually 

and proportionally, {I ch Movie teaſons- ; bo 0 
Firſt, Every one 4: the debts and ſecurities ſubſequent to the inhibl- 
tion is equally liable to reduction. This is evident from the ſtyle of 
Ae oe whereby the debtor is expreſsly prohibited to make an 
alienation, contract any debt, or do any'deed, and the lieges are pro- 
hibited to accept of any right or obligation from him, to the prejudicr 
0 


a * 


b, aun or SESSION. 27 


af the cneditqr. Evary alienation; and every contraction is prohiht- 
Ka is, no defence: to one Wheat contracts ſpretn mangain, That be 
left, ſufficient, fand. - Phe fund mat-be left unimpaired, as it was at 


* 


the date of the diligence. To diminiſh it the lav cunſiders as; a: prę · 


judice:dope!ts. the inhibiter. It is not neceſſary: for him ta qualify 
any. athex prejudice; o to ſay, tha he is di@appointed of his payment 
by the deed. which he ſacks to redace © nos is he obliged, to enter into 
a litigation, concerning. the eixeumflancen of bis debtor. - That fuch 
has always been the conſtruction of this diligence, appears from Craig, 
libs, 1. Giggs; ta, K 31. 3 and the decifion,; Neziembry 2h £6.30, Douglas don- 
17a, all; as- alſo, from the eonſt ant tenur of the; decrents of the 


* 


court, ex capie inbibitianis. e je 9 4917 5 WY 4 

_ Secondly, Mhatever à part q ſt ruelt ati by inhibition ĩs obliged to ra- 
pay to the inhibiter out of the ſums! hr food ranked fon hy his infef · 
ment, he dan have ne recourſe againſt creditors afterwards infeft, 
who axe not ſubject to the ſame diligencei; and cho are therefore; not 
obliged far: relief of a ſum dra vn from him, upon a defect in his on 
right., Phis rule is, laid down: bx Lord Stain, lib. 4. tit. 38. Gems 
petit ion, & aq; and confirmed; by decifions ab tho ou; in the ranking 
of the cxeditors- of Sir Thomas and Sir William Necolfons q and, February 


a 
| 
EEK 2 3 6 a5, $6 4»; 


173% Campbell: contra Drummond. et ESR GAD 159 155 1 18 
_ Thirdly, Where an inhibition ſtrikes againſt ſtveral purcha 

nualrent-rights, affecting different: parts of the ſame dehtor's eſtate; 
the effect of it is allocated propottionally upon the ſeveral lands or 
heritable, debts ; and if the inbibiter inſiſts to draw his hole debt out 
of any one ſubject, he muſt aſſign his diligence to the perſon from 
whom he dra ws, that he may operate a proportional relief, upon the 
ſame! ground, that a creditor. having; a catholie infritment over ſeve- 
ral tenements, when he 'recovers his vhole dabt from the purchaſer 
of one tenement, is obliged; to aſſign to him his infeftmenc, that he 
may recur againſt the reſt. In the ſame: mannes; a proportional al · 
lacation,onghg to take place where the inhibition ſtrikes againſt! ſe- 
veral annualrent- rights or ſecurities affecting the:ſame tenement, as 
each, of tham is ſubject to a ſepatate reduction at the inhibiter's in- 
ſtance. If one creditor, obtains infeftment from tlie common debtor 


after inhibition, in the tenement A, aud another in the tenement B, 


they are no doubt equally liable to a proportion of the inhibiter's 
debt. It ſeems incongrudus then to ſuppoſe, that the proportional al- 
location ſhould: be exeluded, becauſe the creditors had got both tene- 
ments. gomprebhended under their: infeftments; oo 


In conformity to theſe principles, the rule univerſally followed in 


all rankings down to the cafe: of -Wbithaugh; was, That all the credi- 
tors whoſe ſecurities were ſtruck at by an inhibition, were ſubjected 
proportionally to the debt of the inhibiter. 5 4 219 28 * (13 $4903 1 

- This, caſe is ſimilar to a reduction upon the ſerond clauſe of the act 
1621, where it was never denbted, that all the ſecurities granted by 
an, inſolvent debtor; after diligence! againſt him by a prior creditor, 
are equally ſubject to reduction at the inſtance of that creditor; and 
therefore the law divides the burden amongſt them proportionally. 
_ Upon the ſame principle, if two heritable erecli tors cohſent to a ſub- 
ſequent contraction, the oreditor conſented to maꝝ inſiſt againſt either; 
but 2 he who: pays: is entitled to demand an aſſi guation, the reſult 


muſt 


ſes on an · 
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muffobe a proportional diftributisn;' This Eaſe is extremely anale. 
gous to the —— It may be ſaid, without” impropriety, chat one 
who: contracts after inhibition, virtually conſents to the Payment of 5 


+4 1115 0 91 911 A 57 


the inhibiter's debt. 
In the ſame manner, where a uubiber: N eaigtionery; bind for the 
_ ſame debt at different times, as they are all equally bound to the cre. 
ditor any one who 4s forced to pay, is entitled to an aſſignment. 80 
it was found, 15th December 1722, Murray contra heirs and ereditor 
of Orchyardion, und affirmed by che Houſe of Lords. 
Pleaded for the cred itors infeft, That the tendeney of an inhibition 
as is evident ftom the ſtyle of it is not abſolutely to reſtrain the inhi. 
bited perſon from contracting debts, or the lieges from dealing with 
7 but only in ſo far as the inhibiter may thereby ſuffer prejudice: 
n other reſpects, the creditors fall to be ranked, and draw their pay. 
* — without regard to the inhibition. The inhibiter ſuſtains no 
prejudice, ſo long as chere is a ſufficient fund for paying his debt: he 
cannot therefore interfere in the ranking. What proves that inhibi. 
tion has no effect, unleſs the inhibiter can qualify a loſs is, that debts, 
though contracted poſterior to the- inhibition, if the inhibiting credi- | 
tor ſuſtains no prejudice: from them, will draw a part of the price, 
while the inhibiter draws nothing. If, for example, there are adju- 
dications againſt which the inhibition does not ſtrike, ſufficient to ex- 
hauſt the cds price, the inhibiting” creditor* muſt be entirely ſet 
aſide, While, at the ſame time, other adjudgers, though poſterior to 
the inhibition, if within year and day of os former, wil wa ranked 
Pari paſſu. with chemin 441 # bf 1 110 303! O92] 
It would be deſtructive of dead of he Abra, chat a perſon 
. who! lent. his money, and for ſecurity took infeftment upon a large 
eſtate, which he ſaw from the records was liable to no prior incum- 
brance, but an inhibition for a ſmall ſum; ſhould ſuffer e mma by 
poſterior infeftments granted to other creditors,” | 
The prior infeftment upon record has, by law, the ſine effect 
againſt poſterior infeftments, as the inhibition has, with reſpect to all 
debts poſterior to it; as therefore the inhibiter is entitled to draw his 
payment out of the firſt and readieſt of the price, any loſs ariſing 
from the Zane of and ought to fall re the e e 
infeftment. . 10 NO οααοαννο e oh 218i 16 je 
The analogy of a reduction upon an inhibition, 'to aloe upon the 
act 16215 is juſt; but in neither caſe is the ereditor who uſed the di- 
ligence entitled to reduce all poſterior contractions, further than to 
ſecure payment of his debt. A Challenge ex capite inhibitionis, though 
in the form of a reduction, is in reality no other than a declarator, 
that notwithſtanding the poſterior contraction, the inhibiter ſhould 
have the ſame acceſs to affect the lands, as if ſuch poſterior deeds had 
not been granted. It is perſonal to the inhibiter, and no third part) 
is entitled to avail himſelf of it; as was found, 26th Januar; 1636, 
Lady Boribwict contra Ker; and . Januam 1680, my 11 yo | 
er Spores 4663 10 DCE 263-4616; 136144 {5941 | 
With regard to the caſe put; of two annualrenters, the rt bf whom 
though ſtruck. at by the inhibition, may draw his full debt, while the 
ſecond, againſt whom the inhibition does not ſtrike, dra ws nothing, it 
che inhibirer 3 is to have a 3 * ; it is anſwered, That 


where 


bee | SUR TV 03/SESSTON. 


ter cannot be ranked primo loco; but the annualrenters miuſt be ranked 


amongſt themſelves iti cheit order and then the inbibiter draws his 
annuilront· right ſtruck at by his inhibition? 


payment from the 
The argument from :ſeveral purchaſes or infeftmentsſuffecting dif- 
ferent parts of the ſame debtor's eſtate, does not apply to the preſent 


cafe; where: all the creuitors have their ſecurity: upon the ſame ſub- 


ject for here the fitſt adnalrenter is as much preferable to the po? 


ſterior ones un the inhibiter is to them all . in the other 
caſe, the different purchaſers or anmualrenters have no connection 
with one another. 15040a8bos rod, cope ine e need. a1 


In the ſame. manner, where the aninualrenters are all in part rafu, 
and there ig eite infeſtment preferable to the whole; equity 
obliges the i creditor! to take his payment proportionally od the 


whole, or co uſſigu ʒ but here the oredĩtors have their ſecurity upon 
the ſame ſubjes, pteferable dmongſt»themſelves; according: toithe pri- 


ority of their infeftment; mo equity can entitle the laſt ee to draw 
any thing, while a preferable:creditor is unſatisfied. BOA OS 


Upon theſe principles the judgment of the court was Founded in 


the caſe of the creditors of Whitebaugh; which ſolemn deeiſion, pro- 


nounced with great deliberation, was underſtood to "i the rule in all 
time cottving; and whith tiecordingly Has been uniformly followed 2 


in all the rankings that have ſince occurred. 


' Anſwered for the adjudgers not infeft, That it is true, caſts may hs 
figured, where the inhibiter can draw nothing, and yet the; debts 


ſtruck at by his A may draw. This can only happen, when 
the. 820 5 e wholly, exhau hy ſequrities which capnot be 


affect he fan bition : in which caſe the inhibiter cannot chal- 


lenge any of the — debts, as his reduction is only to this ef- 
fect, that he may draw what he would have drawn if the poſterior 


dehts had not Ager and therefore, when, the £ ene by 


prior ebe e re 0 
remains =—_ not e ere the inhibition affects tl the b whole and 
YE + © part of N N v Hoh '1 8 0 a W J 8 0 Vr * 3 
With regard the. keeurity of of the records," it My Ne 1 the 
rule contended or on 4 the other ſide can give, no ſecurity; 5 ag inhibi- 


tion is a prohibitory diligence which gives no preference. One who 
lends a ſum of money, after an 46 even for a ſmall ſum, can- 


ph have abſolute ſecurity, however; 1 pe th the. Neue be, unleſs k 
n- 


e dhe inhihiter 7 Raid. or {entry 


Je 
feftment, apgther infe tment TAY — 9 5 ie BRO upon an heri- | 


table bond prior to the inhibition, for a ſum perhaps, near equal to the 
value of the eſtate; and, as the inhibiter mult be paid gut of ;the; re- 


mainder, the creditor lending after the inhibition Will. be entirely cut 


eie 


out; or there may, be perſon; | debts, not ſtruck at by the inhibition, 


| which. may by diligence, evi the greateſt part. of the eſtate, leaving 


no more than to pay tHe, 1 inhibiting reditor; or the perſon inhibited 
may die, and his heir give an 1 2 g nd for We the. value of. 
the ere bond would. not. 155 — by che inhibition 
or has man t 

nere which 5 122 70 v. ways to ſecurs himſelf againſt this hazard. 
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by iafe fime pt; on che may inſiſtg that the debtor to whom he lend; 
hisimaney, gixe him real e e againſt thelefſect of the 'inhibi. 
tilon or he nuagnuſe inhibition againſt the ſbebtor upom his perſonal 

Warxrrandiee. i;By theſe methods a creditorꝭ lendingihfter z ibitim 
may gitsin full decurity,rbich; from tlie natũre of the. dili gence, the 


records cannetraffard him. 2316115 z101dsb Sn 5 to % 9769410 
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4 .IGreatxeforange is due to dvery- judgment of the tourt; but th | A 
riatiot of the ;fingle;decifion ãnth naſe of (Hbilthaugs, is not of = | 
.cablequenee with 


eee a e eee invari. 
abſÿ ohſerved, and aloſely connected auith chr fyiterii of our real 
| e Ve that departing from it may, endanger otherarts of that 
| Tha a Is vm Ty il Sede Ten aint 561 117 
115 e Lords found though the inhibitions, bei rior 
otto th gompeting ,apouatrent<rights;.did! inden all 
ou % xqually, vid 2 A from theiſhorecoming. of 
1 I the: fund af payment, did mot affedtcequatly,.iov; ro rata, all 
the competing atmunalrant · rights, which: ſteod ranked and Pre- 
ferred one tothe uther acrringlto the priority of their in- 
«ir net ſfeſtmeuts but that the ſame mut affect the- aunualrenters leaſt 
© 1 *1pteferable#!c! doidw..; and ict 10 22031ib9709 201 10 M N. 
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audi jon of the ſale; up he head of friud and circumvention but 
be having diedaſoon thereafter; ihe conveyed: her right c Mr Mirza! 


Menzies advnchtr; in t nuft For Gharden Renton, herograndſon, am ihfa 
of eleven years f age. 1 075 eee bre bc. , hi 
Little pruredure was bad {in this proceſs before the year xy 48; when 


it was allowed ro:fleep. till the year 1 796 3 during eh periodo. 


]e/viechadioomoabted ſumdry dtbts had nanted heritable ſeburmies up- 
—— dands/ and ata aſt ee cutiad a: diſpoſition in favDur of n raſter; 
for the helioof e eee 
eee fg 919d f0qu YIINLOACT( 100 
Ihe Abe been wake ned by Mr Menzies 191156; Aar hung 
the purcha fbr, aul the creditors of Gilleſpie, endæuv oured io maintain 
Well irueſs of the tyanſ ctĩ om in 1 but A proof being allowed, aud 
Online Bürde y ie t d wer of _— rk. June 17 59, found 
the rea ſons of remuctiem bf fraud and eircumveut ion relevant and 
proei ; And cierefurb vedut ed he diſpoſtion granted by Mary N bing 


do if 


Pienuolb iq — — ng 1s 1 * 
leſhir, Nrimo; i Suppoſing the tranſhction in 173 40/have been impro 
— ovemduly! — — diſpoſition ought not to he redu- 
oed iu loud, but only info far as the p acceſs to tecover̃ 
the diffürhnpe betwirt the price agrerd upon; and what the lãnds in ight 
have been ſold for at the time. TheiRomas ta, ii fuinous for its ec 
quity in caſes of tis kind, When there was no fraud in the bargain 
_ infelf;r when dels, non Aadlit cauſum, burodniycamintquality appeared in 
the price, guye the roper remedy; by the! actiu guunti 'mikerissy) ad it 
never Can che euitablel to carry the remedy further than td vedfeſs 
the wrong, vMi,αο Hier cοινſted only iu the lownels of the price? 
beende, It is a principle of the law oſ̃ this eouritry, as well as of the 


Ronigncaw, That He¹ A⁰rig nde under ſucbeſſori ; afld in conſtquence 


of ithis rule the pur chhſer from Gilſeſpie and his vreditorb, ſbme of 


whomhad received herĩta ble ſecùrity from him at the time they Tent 
thein mne ĩand the G0 of whom were infeft iti the perſon of their 


truſteen cannot beſuffeſſted by His fraud: The only foundation for gi- 
ying a prefevente to the puiſuer whit oa poſſihly he ebnjectured; is 
this, thatuthe ſubjrctihebame d eiii ioſa by the! proceſd of reduc. 
tion. But to this the following ianſwers ubvlouſſy vd cur. 1 As the 
records ar the honftęd ſocurit y this nation pom which ereditors 
and; purchaſers ara to ral, fo when; perſon appearsmupontherecord 
ta he ibteſt; and whʒn, frum the othtr ecru there AppEAr no- 
gal diligenee nuf any dthbr bãn tolhisdiſpoſing of the property/alere- 
ditor, or enen purpiiaſeryds qu iptiuũ fille vod al Wich Him, and Can- 
him Suppefing aa! ſummams executed :apaintihin>or ſont eps taken 
18 e 5: yet as chisdhallenge det not ee 8 
purchaſers: nd oreditorsi bannot / bechurt bycitq Phepare not boun 

to rummag tlie nlerkꝰꝭ offibes, iuib rut to ſratch fo perſonal Whällen- 
Ses of this kindjrwhach lit iwofted diſfixult, and ſoimeérimesimpoſſtble 
do. di ſedyer as. Hajbbexpetivhgo fru thir ptbceſſts obe feund 
Vhioh it is ce] nαννe ended bdHνον hi duct AH che leaſt 
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33e  DI®CISEFONSOOFATWE. No. cx. 
competent, upon à perſonal challenge, may provide againſt alie. 
nations to their prejudice. 2do, When the defence of #6; litipioſa is 
pleaded, it muſt be a ſufficient anſwer, That the perſon pleading it 
has been in mora, and has not conducted his proceſs in a regular man. 
ner auch with becoming diſpatch. For liert ſueb mara occurs, there 
is noimala ſides upon the part of the eredittirs, or purchaſer from the 
defender, in the action: the lav turns the tables, and preſumes a ua. 
. der in the negligent purſuet; and will not permit him to argue 
from his on culpa, to diſtreſs a fair creditor. Many decifions have 
been pronounced upon theſe principles. Thus though the denuncia. 
tion of appriſing makes the ſubject litigious,aſter which the debtor 
cannot make any voluntary alienation to the prejudice of the appri. 
ſing; yet if the appriſer does not proceed in is diligence, the effed 
of the litigiouſneſs ceaſes ;-2gd:Zuly: 167, u. So, in the ſame 
manner, where a debtor; had diſponed his dands after leading the ap. 
priſing, but before infeftment, tlie burt refuſed tu reduce the diſpoſi. 
tion, in reſpect that i ſix years had intervened bet wixt the appriſing 
and infeftment; 21{t July 1629, Maccullnab. Now, in the preſent caſe, 
thę proceſs was allowed to ſleep for nine years; and it was during 
this period that one of the heritable oreditors lent his money, that 
the diſpoſition to the whole of che oreditors was executed. hy Gille/pir, 
and the eſtate again ſold by their truſtee to Macharg, at a public roup, 


* 


without any challenge whatever ...... wont bn 
| Anſwereth for the purſuer, tothe ic defence, Beſides that it is be- 
Iieved the actio quanti minori t does not take place in this country, nor 
in the law of any modern nation it could not apply to this caſe, tho 
it were to be judged by the Romas law: for that action was only com- 
petent againſt the ſeller who bad; without fraud ſbld a defective ſub- 
ject at a higher price than the buyer would have given if he had 
known the defect. But where fraud intervened) there was no place 
for this action. And as, in chespreſent enſe, cht ſeller was fraudülent- 
ly induced. to ſell at an undervalue, ſhe and her repreſentatives are in- 
titled to be put in the ſame caſe as if ſlie had mot fallen into the ſnare 
that was laid for her; and it would be againſt juſtice, to allow the 
deceiver to take any profit arifing from his fraud, whether it lies in 
the difference of the value of the ſubject at the time, or in a higher 
value that: may after wards acerue to t. Ft 5109 2007 03.103. 0. 
To the /econd, imo, Thefirſthetitable bond was granted by Gilleſpie be. 
fare the proceſ was allowed to ſleep, and at a time when he was granting 
tacks, with this exception from the warrandice, That if the lands were 
evicted then the tae ks ſhould be void and null. T heiother heritable cre. 
ditor alſo adyanced his money before the proceſs ſlept; for it was lent at 
Candlemas 1749, and the cauſe had been called upon the 2d of February 
1748; and the purchaſer. was fully certiorated of the purſuer's claim 
to the lands, not only by the proc eſs of reduction, but alſo by the a- 
bove mentioned exception fromthe warrandice in the tacks. There is 
no pretence. therefore for making him a bn fdr purchaaſer upon the 
faith of the retords. ade, By the laws of all countries, a real action 
which concludes, that the defender! right be reduced, and the pur. 
ſuer's declared, interpels the defender from making an alienation judici 
mutandi cauſa, and third parties from dealing with bim. The decree 
declares the right as it ſtood ar theicommencement of the:action; and 


88, on a 


no 


x 


Jen ip COURT OF; SESSION. ET 


no intermediate act of the:defender can prejudice it. Nor is this any 
infringement upon the ſecurity intended to be given by the records. 
They give a rational ſecurity to purchaſers; but the law does not in- 
tend that purebaſers ſhould keep their eyes ſhunt againſt every thing 
elſe that paſſes before them. Neither can any argument be drawn in 
favour of the defenders in this caſe, from the two deciſions quoted by 
them. For, not to mention, that, by a later deciſion, viz. 8th Decem- 
ber 1736, Malle contra Barclay, adjudications have been found to have 
the privilege of litigioſity, though they have lain over for nine years 
without infeftment; the caſes referred to proceed upon principles not 
applicable to the preſent. A denunciation of appriſing, or ſummons of 
adjudication, is only a temporary bar or interpellation againſt deal- 


ing with the debtor, becauſe the decreet itſelf is no more: and the 


reaſon of both is, that being only ſteps of diligence intended for re- 
covering payment of a debt, though the debtor cannot in curſu diſap- 
point them, yet if the creditor deſert his diligence for a confiderable 
tract of time, the debtor is releaſed from the fetter, as it is naturally 
to be preſumed, that the creditor has operated his payment ſome other 
way. But this will not apply to a real action, or reduction of a real 


obtainer of it ſhould not infiſt for poſſeſſion till the approach of the 
long preſcription ; and as the decreet is perpetual, ſo the action muſt 
have its full effect as long as it depends in court: and though the de- 
pendence ſhould be intermitted for years, yet as the proceſs is ſtill in 
court, and may be wakened by either party ad libitum, the decreet 
which paſſes upon it being declaratory, will have effect from the ſum- 
mons, and will exclude any intermediate deeds of the defender. 

* The Lords refuſed the deſire of the petition, and adhered.“ 1. c. 
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ROBERT CHAPMAN writer in Glaſgow, and ROBERT BARRIE 
| weaver in Hannon. 5 n 


of 


4 tailzie not irritating the comravener's right, though inhibition be uſed 
upon it, does not bar a ſale. © . | ny 


I 1716, Jobn Bryſon and Jobn Chapman executed a 3 tailzie, 


whom failing, to each other, and the heirs of their reſpective bodies, 
certam tenements in Gag, under ſtrict prohibitory clauſes againſt 


contracting debt upon the ſubject, or ſelling or alienating the ſame, 


N . rr itancy of all deeds done to the contrary. | 
| Upon this tailzie no infeftment followed, nor was it recorded in 
5 | terms 


\ 


right. The decree obtained upon ſuch action is perpetual, though the 


whereby they diſponed to themſelves, and the heirs of their bodies, * 
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terms of the' act 16853 1 in 4735, inhibition. was cm upon i it, 
at the inſtance of Chapman againſt Bryſon. 

In 1757, the ſaid John Bryſon entered inte a minute of file with Ro. 
bert Barrie, whereby he bound himſelf to ſell to Barrie, for a certain 
price, the ſaid ſubjects belonging to him, and contained in the entail. 

Barrie ſuſpended the minute on this ground, That Bryſon could not 
| effectually convey'the lands to him, in reſpect of his being bound by 

the entail not to ſell. - Robert Chapman, the ſon of the other tailzier, 
and, by the tailzie, third in ſucceſſion to e appeured lor bis! in- 
tereſt, in ſupport of the reaſons bf ſuſpenſion. 

Objected for Bryſon to the tailzie, That it oould not be: any bar to 3 
ſale, as t was mot recorded, nor completed by infeftment, and elpe- 
cially as it does not contain any reſolutive clauſe of the contravener's 
right. No man can fo ſettle his eſtate under prohibitive and irritant 

-clauſes, that the deeds of contravention ſhall be annulled, without at 
the ſame time annulling the contravener's right, upon chis plain prin- 
ciple, That if the-eftate. remains with —_ it e be magere to his 
debts and deeds." ©: 

Anſwered for 5 AO 110, hes the emal. remains a perſonal deed, 
a purchaſer can only take the right as Bryſon himſelf has it; and 

therefore muſt be barred by the. prohibitory clauſes binding upon him, 
as contained in gremio of the only title which he has to the lands, 
agreeable to what was found, in the aſt reſort, in the cafe of Welthbiel 
Res eft integra, and the purchaſer-i is not in bung fide to accept of the 
ſale, when he ſees the limitations. 2do, At any rate, the tailzie is ſe. 
cured by the inhibition. When a man obliges himſelf not to ſell land 
to the prejudice of another, and inhibition follows on that obligation, 
it follows, that he cannot ſell contrary to ſuch obligation. 

Replied for Bryſon, 1mo, Purchaſers are in bona fide to buy where 
they ſee no legal impediment, and are ſuppoſed to know that the lay 
gives no apthority to limitations upon property, ſo as to irritate the 
acts of contravention, without reſolving the contravener's right; 
which therefore diſtinguiſhes this caſe from that of We/ſhiel, where 
the prohibition was yi copier by both irritant and reſolutive clauſes, 
2do, The inhibition can never ſupply the defect in the right itſelf, [t 
may ſecure the right tantum et tale as it is, but cannot render it more 
obligatory or effectual than the law has made it. 

„The Lords repelled the reaſons of 550 per and found the let- 

ters orderly; proceeded. , 


For B-. 1 Hamilton - Gordon, Lockhart, Alt. 70 2 Reporter Woodball. Cen, Gijin 
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Mt competent to a meeting of freeholders to reject a claimant? s title, on-ac- 
count of bis author's being barred from diſponing by a ſtrict entail, — 

| Meaning of tbe act, allowing entailed fupertorities to be fold to tbe vaſ- 
als. Import of the objection, of nominal and fictitious. —Crown-char- 
Ter, containing a joint reddendo ſor different parcels. of lands, may be 
divided without conſent of the crown. Certificate under the hands of 
#20 commiſſioners of ſupply, and their clerk, is ſufficient evidence of the 
valuation to a meeting f freebolders; and it is enough, if the decreet 

of diviſion is finiſhed any time before the mecti ng. | 
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Oyd Porterfield of that Ilk was vaſſal to the Earl of Glencairn in the 
lands of Nulliſhill, Gibliſton, and others, in the ſhire of Renfrew. + 
The Earl diſponed the ſuperiority of theſe lands, in 1757, to his 
= vaſlal; and upon the procuratory in that diſpoſition Mr Porterfield ex- 
I ded a charter under the great ſeal: But immediately thereafter, and 
without taking infeftment ow the charter, Mr Porterfield diſpened the 
ſuperiority. of one part of theſe lands to Daniel Campbell of Shawfield 
in liferent, and to Lord Glencairn, and his heirs, in fee, containing an 
aſſignation to the charter, and precept of ſeiſin therein, ſo far as re- 
lated to that part of the lands; and he, at the ſame time, diſponed the 
other part of the ſaid lands to Milliam Grabam younger of Gartmore in 
liferent, and Lord Glencairn, and his heirs, in fee, containing the like 
aſſignat ion. 4 74 . Wia KY! „%%% % 

Meſſ. Campbell and Grabam having obtained themſelves infeft on 
their diſpoſitions; and their ſeveral proportions of the ſaid lands be- 
ing aſcertained, by the commiſſioners of ſupply of the county, to be 
upwards of L. 400 Scots of valued rent, they both entered their claims 
to be inrolled in the roll of freeholders of that county, at the Micbacl. 
mar meeting 1759. - Mr Muir of Caldwall ſtated ſundry objections to 
the titles produced by them; and theſe objections were ſuſtained by 
a majority of the meeting; upon which they complained to the Court 
ere, . a4 norm co 3 


1 


2 —— 2 ES 5 __ 0 a4.” 3 > - — F . . — * 5 2 2 * n — WIE Pe . 4 1 - 

33 Saf an DT > . — DEE —— — . — _ wy — — —— i — —ů—ů— — 8 — — — — N ov Hu Ss — xte 8 Hs — 

REY IE > „ A nee EE REC eo, ER r . ¶ꝗſꝗ ͤ . CN , Ch a . ̃ 8 5 : : 7* ; — 

as . SY ; . Ka. "Las; e TE 245 8 * "Wa 9 A — — . POLAR. a — PEERS EIS 1 S950 — — Oar ns II — . or een AN eee = 

1 « hs IDE. © gl oy r = = 

- 7 3 nts 7 {1 — 9 — Fu ; = oth, I Fr —— ee > Io 2 n Sas. 2 GED = — 2 

2 Edo — TT! — — 8 - : l . 
, 70 3 


EE 
r . 9 
- — 1 n 5 
_ —— SS. CE WEE IS Gn > 


| Objedted by Mr Mair, 1mo, The ſuperiorities in queſtion are part of 
| the entailed eſtate of Glencairn; and the Earl is, by the tailzie, which 
ſtands on record, laid under an expreſs prohibition to ſell or alienate 
any part of the tailzied eſtate, with the uſual irritant and reſolutive 


ra ſo that the Earl was diſqualified from granting, and the claim- 

| eg acquiring, that right under which they claim. Neither can 

they take any benefit from that clauſe in the late ſtatute aboliſhing 
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ward-holdings, whereby ſuperiors poſſeſſed of entailed. eſtates are al. 
lowed to convey their entailed ſuperiorities to their vaſſals: for it 
appears from the preamble of the ſtatute, that the object which the 
legiſlature had in view, was,“ the enfranchiſing of vaſſals of {ubjeq-. 
* ſuperiors, by cauſing them to become immediate vaſſals of the 
„ crown;;”” which was looked on as a matter of public benefit: And 
therefore it is enacted, © That it ſhall be lawful to any perſon poſe: 
% ed of an entailed eſtate, to ſell to his vaſſal the ſuperiority of hi 
% own lands, and thereupon to reſign ſuch lands for new infeftment to 
be granted to the vaſſal.“ No ſale or tranſmiſſion of any ſuperior. 
ty by an heir of entail can be good, unleſs it is executed in terms of 
this ſtatute, and agreeable to the ſpirit. and intention of it. In the 
preſent caſe, the ſuperiorities of Mr Perterfield's lands were not fold 
and conveyed to him, in order to enfranchiſe and render him the vaſ. 
Tal of the crown; but, on the contrary, the evident and ſole purpoſe 
of the whole tranſaction, was to ſubſtitute ſeveral ſuperiors over Mr 
Porterfield's eſtate, in place of the Earl of Glencairn; and though the 
diſpoſition was made to Mr Porterfeld in the firſt place, in order to 
ſave appearances, it is plain, that the ſuperiority was not intended to 
remain with him, as he immediately thereafter. reconveyed it to two 
of my Lord's nephews in liferent, and to the Earl himſelf in fee; and 
Mr Porterfield did not ſo much as take infeftment on his charter, 
which the act of parliament ſeems to require. 
2do, Mr Porterfield, the vaſſal, holds the property of theſe very 
lands under a ſtrict entail; and therefore ſuppoſing the ſuperiority to 
have been properly conveyed ta him, in terms of the ſtatute aboliſh- 
ing ward- holdings, it was not in his power afterwards to ſplit that ſu- 
periority, whereby to create a burden and ſervitude upon his tailzied 
eſtate, contrary to the prohibitions of the entail, as well as to the 


* . 


* 


plain meaning and intention of the ſta tutte. 
- 3tio, The qualifications of theſe: claimants. are plainly nominal and 
fictitious, and, by act 7th of Geo. II. cannot intitle to a vote. 
410, As the charter from the crown granted to Boyd Porterſield con- 
tained one joint reddendo for the whole lands ſeparately conveyed to 
the two claimants, it was not in Mr Porterfield's power, by aſſigning 
away the precept, to ſplit or divide this right, without conſent of the 
crown. VC 14615 pee oog! | 
5to, The claimants had produced only a certificate of their valua- 
tion under the hands of two commiſſioners of ſupply, and their clerk; 
whereas the whole proceedings of the commiſſioners, in making the 
valuation, ought to be produced, in order that it may appear with 
certainty, whether the valuation 1s rightly aſcertained. And, ſeparatin, 
the diviſion was completed long ſubſequent to the date of the claims, 
and therefore cannot be founded on; becauſe the claim ought to {ct 
forth the whole titles and other documents neceſſary to inſtruct it. 
Anſwered by the claimants: To the iz objection, It is ius tertii to the 
meeting of freeholders, to move this objection founded on the tailzie 
of Glencairn. If Lord Glencairn has contravened the prohibitions of that 
entail, it is competent only to the heirs of tailzie to take advantage 
of ſuchcontravention. A conveyance granted by an heir of tail- 
zie, however ſtrictly bound down, is good againſt every mortal but 


the heirs ſubſtituted in that tailzie, who may either challenge or 70 
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38 they chlhk proper; and if they chooſe to acquieſce, no third patty 
;( 's. movting Of Erohoogers Rin 
VCC 
che holding aud valuation required by law are veſted in the claimant 
by charter and ſeiſin? and, whether the claimant is in poſſeſſion of 
the right under which he claims? But they have no title to inquire 
into objections, or grounds of reduction, which may be competent to 
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heirs of entail/credirors,/or other third partie. 
Beſides, there is no relevancy in the objection: for the ſuperiorities 


in queſtion were {old by Lord Glæncairn to Mr Porterfield in the pre- 
ciſs terms of the act aboliſhing ward-holdings, which allows the poſ- 
ſelſors of entailed ſuperiorities to ſell them to their vaſſals, upon ſecu- 
ring the price for behoof of the heirs of entail. It may be very true, 
that the chief object of the legiſlature, in giving that allowance, was 
the infranchiſement of the vaſſal: but after having once purchaſed 
the ſuperiority, the law has left him at abſolute liberty either to re- 
tain or diſpoſe of it at pleaſure. Neither is it neceſſary that infeft- 
ment ſhould in the firſt place be taken in the perſon of the vaſſal. 
This would anſwer no other purpoſe but to increaſe expence. The 
law only ſays, that the ſuperior may reſign the lands in favour of the 
vaſſal for new infeftment; but the diſpoſition and procuratory to be 
granted to him, is not limited to his perſon, ſo as not to be tranſmiſ- 
ſible to heirs or aſſignees. If he dies after receiving a diſpoſition, his 
heir may make up a title to it, and expede the charter and infeft- 
ment; ſo may his aſſignee, if he thinks fit to aſſign it. : 
To the ſecond objection; It was equally incompetent, and jus tertii, 
to the meeting of freeholders, to found any objection upon the tailzie 
of Mr Porterfield the vaſſal. And the objection itſelf is irrelevant: for 
ſuppoſing the property to be entailed, the ſuperiority afterwards ac- 
quired cannot be brought under the fetters of that entail, without 
Hou poſitive act or deed to that purpoſe. The heirs of entail had no 


Jus quaſitum to the ſuperiority ; and therefore Mr Porterfield was at full 


. 


liberty to diſpoſe of it. VVV 
To the third objection; The titles of the claimants are neither nomi- 8 
nal nor fictitious; each of them has a true and real eſtate, which he 
may diſpoſe of at pleaſure, and which may be attached for his debts. 
They are entitled to the rents, profits, and emoluments of their ſeveral 
eſtates during their lives. They are under no promiſe or backbond, 
nor do they hold theſe ſuperiorities in truſt for any perſon whatever. 
It is no objection to any claimant, That his chief view in purchaſing 
the right under which he claims, was to entitle him to the valuable 
| privilege of voting for a member of parliament, unleſs it can alſo be 
proved, that his right is nominal and fictitious, i. e. not a real eſtate 
in him, but held in truſt for ſome other perſon. Neither does the law - 
| make any diſtinction, whether a ſuperiority yields, more or leſs profit 
to the fuperior. If the lands are held of him, though for payment 
| only of a blanch duty of two pennies, he is ſtill the only vaſſal of the 
| crown in theſe lands, and as ſuch entitled to a vote, if the lands be. 
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of the valuation required by lay. 
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The /ourth objection is equally ill founded. When the crown, or 
2 1 6 8 grants a precept to aſſignees, this implies a conſent on 
e f = + L*- FEET 1 4 | 7 : 0 9 5 1 0 N 
ne e the ſuperior „ 0 the er e dio ling of the. lands in 
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whale or in part; and conſequently.0! his aſſigning che charter, ang | 
precept, as relative thereto, in favour of third parties. Nor is the ſu- 
perior thereby prejudiced; fox the whole lands;/andievery;part there. 
-of, are ſtill liable. i ee af the whole reddando; however ſplit 
Amang the different Pure. ſers. 7 I i 1 5 8 ro 
a general meeting of the commiſſioners, upon a prof adduced before 
their committee, reported to them. The decreet of divigon is produ- 
.ced in proceſa, anda certificate was laid before the Micbhacimas meet. 
ing, of the amount of the valuation ſtated in the books conform there- 
Fe of the commiſſioners before the meet wg for it has been 
found, that the freeholders have no power to canvals. or review theſe 
Proceedings. Neither is it any objection, That the deereet of divi- 
fon was not quite. finiſhed when the claim, was lodged ; as it was in 
Fact finiſhed long before the Mic haaimas meeting. M 
„The Lords repelled the objections offered to the titles produced 
for the claimants, and ordained them te be added te the roll.“ 
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A deerttt-dative in favour 'of & neareſt of kin, without confirmation, nt 
a ſufficient title to convey. _ VVV | 


T7 T3743 


Obs Fargubarſon was proprietor of the lands of Monaltry and Craig- | 
 } myle, He fold the lands of Craigmyle ; and, at his death, the great- 
eſt part of the price remained in the hands of the purchaſer. 1 
John Farqubarſon died without iſſue-male, leaving a daughter, At 
EEX ¼ Ä ⁵˙( 

T be lands of Monaltry, being a male fee; by the death of Jobn Far- 
qubar/on devolved upon his brother Francis; ho being convicted of 
high treaſon, the lands were ſurveyed as forfeited, in terms of the 

Www ᷣ Te IWEE 
Anne Farqubarfon was decerned executrix to her father by the com- 

miſſary of Aberdeen; but died before the confirmation was expede, 


having made a deed in favour of Suſanna Ogilvy. _ 


After the death of Anne Farqubarſon, the price of Craignyle was allo 
ſurveyed, as falling under the forfeiture of Francis Farqubar/ev. 
A claim was entered for Suſauna Ogilvy, as having right to the price 
of Graigmyle, in virtue of Anne Fargubarſon's deed in her favour. 

 Ohjefted for his Majeſty's Advocate, That the ſubject in queſtion v3 
never veſted in Anne Farqubarſon; and therefore c old not be ** 


2 
# .. „ 


Feb 15% COURT OF BESSION. =. 
2 2 mo 5 15 15 | ; ; 2 . ; hy 0 | 7 5 8 + 93 . WA — * | . 5 OE wy, ; 
her decd to the elaimant. The only right in the perſon of Anne 


> 


Farqubarſon was the decerniture in her favour 


2 KK, * — * . 4 FM 4 : ; * 3 
which, without canfir- 
"ey - ; : ; Fr 3 A 1 „ 5 
— ag 9 ff ß è⅛— uV... CL OHETIS Er), .206. 7 
niation,/did'veſt nothings 7 oo 


An ip/ofure tranſmiſfion ef property from the dead to the living, is 


unknown in the law of Scofland.' Certain titles are neceſſary to veſt 
in the heir the ſubjects which belonged to bis predeceffor, whether 
theſo ſubjects be heritable er mobeable, The title neceſſary in move- 
able ſubects is confirmation. A Himple decerniture veſts no right; it 
only declares; that the perſon decerned has a title to be confirmed, 
in che fame way as a ſpecial ſervice points out the perſon who is en- 
titled to take up the lands belonging to the defunct: but it is the in- 
feftment that veſts the lands in the perſon of the heir. If he dies 
without infeftment, the ſpecial ſervice falls to the ground 


This doctrine is laid down by all the writers on our law, and ſup- 


ported by the deciſions. There is a late one directly in point, 23d 


January 1745, Carmichaels agwinft Carmichael. ' 


Anſwered for the claimant, The price of Craigmyle was a moveable . 


ſubject, in bonis of Fobn Farquburſon at the time of his death. At his 


death the right deyolved upon his daughter Anne Fargubarſon, without 
The office of executor may indeed require 


the neceſſity of any title. 
a title; but the right of the neareſt of kin to the ſubjects of the exe- 
cutry requires. none. It is eſtabliſhed jure ſunguinit, 
form of law to complete it. pornbr wm Ed (© ee 
This is agreeable to the principles of the Roman law, by which the 
aditia bereditatis, which: correſponds to qur making up of titles, was 
not required af ſui heredes, ho ſucceeded by right of blood, er beredi- 
tatem ipſa jure adguirabant. l. 3. Tuft. de hered. qua ab inte. And as the 
right veſted in them without titles, ſo they tranſmitted the ſame to 
their beirs: Hereditatem etiam non aditam ad berallat it ramſmitretuur, I. 3. 
C. de jure delib. EEC 
The claimant's plea. is ſupported hy the deciſion in the caſe of Mac- 
whitter, 14th November 1744, where it was found, That 4 neareſt of 
kin, who attains poſſeſſion of the moveables of a defunct, does tran. 
mit the ſame to bis own neareſt of kin, though he ſhould die without 
making up any title. This proves, that his right is complete without 
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| any to his executors; às in the caſe. of heirſhip- moveables which be- 
loog to the heir af line, upon his making up a title by ſervice z-byi 


it he ſhould, die without heing ſerved, although he had got polſeſſion 


of the heirſhip-moyeables, he would not tranſimit them to his heir 
but. they Aenne to the next heir of the firſt defuntd a. 
Suppoſing a title was neceſſary, the decreet · dative in favour of Ane 
Fargqubarſan wauld. be ſufficient. When a neareſt of kin has declared 
an intention to take up the predeceſſor's moveable ſueceſſion; and has 
2 det far as to be decerned executor; his right is ſo eſtabliſhed 
by che decerniture; that he may tranſmit or convey that ſuoceſſion. A 
kia, confirmation of a neareſt in kin is ſufficient to tranſmit the 
| whole executry to his neareſt of kin or creditors; but where the con- 
frmation is only partial, the fabjets not confirmed are in the ſame 
Als as if there bad been 
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virtue 


and needs no 


a title, fince it enables him not only to take poſſeſſion of the ſubjects, 
but to tranſmit them? for, ſurely, unleſs he had a previous right, in- 
tromiſſion with the ſubjects. could not veſt any in him, nor tranſmit 


no conkrmation:: it can therefore only be iu 
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virtue of the deoreet- datiye that ſuch ſbjeats, not (confirmed, are 
. rranſauted., Fry. O97 ,THOY A 1941-81 + 2222 WV, 

ide dlaimant's cafe is highly ren at able ſucceſſion mould 

not be ſwept away by the forfęiture of eee eee . no right 
0 it at the time he, committed the treaſon 11 + 

4 45 Lords found, That the claimant daes richt a0 the executry 

of Fobn F argubarſan, i in reſpect her cedent Anne Furgubanſon had 

neither made up titles by oon mation to the ſaid Zobn Farhu. 

WC 'barfon, nor attained bee 71 has: moans: before her 
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7 m arning 15 necefſary-ag ine 15 garen oo a tenant who bad a 
tack for all the days of her ny bl aan 
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I 5 | BR; 
n 0b Tennent of We her Intbpgranxbl: A AP PP? Phage of bis lands called 
J. the Glebe, worth about 200 merks a-year, to Jean Tennent, his cou- 
40 and houſekeeper, during all the-days of ber life, for the yearly rent 
of one merk Sass and he bound John Tennent his heir, by a diſpoſi- 
: tion of the eſtate in his favour; to maintain her in of of this 
| farm, and to plough and labour it for her. 
Jobn Tennent, the granter of the tack, died in 1740; ; and Jean Ten- 
nent entered into poſſeſſion, -and peaceably enjoyed the Glebe, at the 


— 88 og * - K a _ 
— : * Y > 
N — 
I r r <=: 
hs Doha, . nn a PY — 2 * 
1 


— Po Oe — 4 wo — — TE FIFITET 
- — — - 


—— 
SDS rr r 


rr 1 
Co VETS, 


LISTED 


1 eluſory tack- duty, till her death, which Wend about the beginning 
a of January 1756. Jobn Tennent now of Weſter Inch, immediately there. 
1 upon took poſſeſſion of the farm without any warning, ploughed and 
. ſowed it, and reaped the crop, though a proteſt was taken againſt him 
4 in the name of Robert Tennent; brother and heir to Jean, That he 
could not be deprived of the Fart without a warning. 
1 Robert Tennent brought a proceſs againſt Joby, for having it found, 
. That he, as heir to Jean, had right to continue the poſſeſ on of the 
1 lands until removed therefrom by a legal warning; and therefore 
1 . concluding for the price of the crop, damages, (G . 
1 Pleaded for the purſuer, That by the ſtatute 1555, it is enackel, 
1 That tenants cannot be removed from their art without a legal 
= Warning, that they may have time to he provided in new habitations. 
| | This as: a general rule, and takes place in all tacks. A tack granted 
1 by a liferenter, is effectual to protect the' tenant from removing on 
4 the liferenter's: death without a warning: by analogy of law, a life- 
A rent-tack ſet by the proprietor muſt be effectual to eck; the heir 
1 of the liferenter from removing without warning 
4 Ihecheir of the liferent tenant has right to Pole wirhout making 
"i up any titles; and therefore * continue the „ till he 1s 5 
| | 307119 eg 5 gal 
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Feb. 1766, © COURT: OF SESSION. | 4 


. gally' waved” to mw Nor can it make an ny difference, that the 


rent is mall: for otherwiſe a tenant might be ſummarily turned out 
whenever he Goes not pay a rent adequate to the ſubject poſſoſſed. 

Anſwered for the defender, That warning is only neceſlary to pre- 
vent tacit xelocari6h, * The heriter thereby intimates to the party in 
poſſeſſion, that he muſt remove: it is therefore only neceſſary, when 
one is in the lawful pear ers Atenant who has enjoyed his farm du- 
ring the tack, is lawfully in poſſeſſion; and therefore, though it is at 


an end, he thay dont nue on tlie ſume eonditiens till he is legally warn. 


ed; and after his death, his heir, who is cadem perſona cum defunito, may 
maintain the poſſeſſion. But in a liferent-tack, the caſe is very dif- 
ferent. Then the duration of the tack is expreſsly limited to the te- 
nant's life. His heir carmot ſticeced. In ſuch a tack, the defunct has 
no heir; becauſe he is directly excluded: though therefore the heir 
ſhould enter into poſſefffon 
one m eſtle; and therefore cannot plead tacit relocation. 

Suppoſe un Tennent had paid a high rent for the farm, andd after 
het death; k 


farm unoccupied j' be could not have been found Hable for the rent. 
It would have been a good defence, That the tack was limited to the 
life of his predeceſſor, and that he was ttot entitled to poſſeſs. If no 
renune iat ion was neceffary on his part, ticither was à Warnir neceſ- 
fary, on the part of the proprietor, to remove him from the farm. 
Whatever may be the Iaw When the tenant pays an adequate trek 
duty, the caſe is very different here, where the rent is one merk . 
ſtead of 200, which is the real value of the fürm. This can 
means be looked upon as à tack, but rather as 4 right of Egerent. 
# Tennent p the liferented latils herſelf; and therefore, as 
he died 'before the crop was ſown; her executor Rad nothing claim; 3 
and as the liferenter's right was totally at an end by her death, the 
flar might enter into poſſeffion withour the neceflity of a warning. 
0 "Ih Lords found, That there Wag no neceffity for a warming in 
2 ' this ale; and: therefore dhe oe and decerried:”! , 7 r. u. 
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after the tenant's death, he poſſeſſes, with- 


r heir, inſtead of entering into poſſeſſion, had left the 
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FREDERICK CAMPBELL, TY and other F REEHOLDERS of 

"ROE: W 7 N *r 01:4 a . 1 99 * * 2 abs * 5 

. A Tales is ot, 544 to be 3 er fckitious, 3 * th 

truly poſſeſſes the whole right granted to bim y the detd.——2, Jad. 
— 5 of a ſuperiority, where the feu-duty payable. to the wadſetter ws 
_ preciſely equal. to the-intereft of ibe redemption-money, found. 4 Proper 
wadſet.— g. Diſponee, after executing the. procuratory-in bis giſje 
ſition, and taking out a charter from the, crown, may. /till take infeſt. 
nent upon the\precept in the, diſpoſition, —4,, He may anda the tre 
of 70 the; erown-charter. to ſeveral RO perſons... 5005 
e 4 or) 4 i; 55 
R amen Colquboun of Luſs, having waiter fu the 1 land 
8 of -Drumpbad, in the county of Dumbarton, from the Lord Catb. 
cart, obtained a charter under the Great Seal, of theſe and other 
lands; after which Lauchlan Grant, writer in Edinburgh, ei a 
freehold upon them in the following manner. 

Sir Janes, after taking out his charter, obtained himſelf. infeft in 
the lands, upon a ſpecial procuratory granted by him to take infeft 
ment in his name upon the precept de mc in Lord Oatheari's diſpoſition. 
He next granted a feu- charter of the lands of Drumphad to Clark) 


Crawford, (uppoſed to be a truſtee for Sir James), for payment of : 
Jenn AP of 16-5, 54 d. Sterling; up Which Crawford: was infel 
- UPON; FAE-2 34; arch 175 28 344029 eel} FP bes 01 
Ane arenen Tands being tbus 

ty, Sir James, upon the 24th March 1758, entered into a contract of 
wadſet with Lanablan Grant, whereby he wadſetted to him the lands of 
| Drumphag, under the exception of Charles Crawford's feu-right, re 
deemable at the term of Martinmas 1763, for L. 16: 13: 4; the legal 
intereſt of which ſum exactly correſponded with the yearly feu-dut) 
levyable by the wadſetter. Sir James, at the ſame time, aſſigned to 

Mr Grant ſo much of the precept of ſeifin in his own charter fron 
the crown as correſponded to the lands of Drumphad; and as it ſtill 
remained to take Sir Fames's baſe infeftment out of the way, ſo as b 
bring Crawford's ſub-feu to be held immediately under the wadſette, 
Sir James, in order to accompliſh this, reſigned the lands, 4 4 15 
am remanentiam, in the hands of Lauchlan Grant; and the baſe right | 
being thus conſolidated with Grant's right of ſuperiority, Gran, 10 
the next place, obtained himſelf infeft upon the Precept in Air Janet 
crown. charter, and aſſignment thereto. 

Lauchlan Grant having claimed to be inrolled upon theſe titles at the 

Michaelmas head-court held at Dumbarton in October 1759, his chin 
was objected to; and the objections having been ſuſtained Go a waj0 
rity of the freeholders, Mr Grant complained to the Court of Seſon 
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ture at that time. In the act 166 1, c, 62. a 


but a Wadſetter of naked ſuperiority. cannot poſſibly, run any; ſuch ha- 
EZards. Such a wadlſet; therefore, is more nearly allied to the impro- 


he runs no tiſks ; ad he is much in the fame caſe, with a wadſetter 
who holds the lands at a certain rent, or Who grants a bick-tack. to 


in both of w 
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plainer carry evident marks of a nominal and fictitious. qualification, 


 '- created with the fole-yiew,of making a vote at an „ Without 


the manner they have done. Mr Grant has m 
but has only lent his name to create 


4 implied obligation, which is equally binding in .conſcience,, It was 

plainly: with a view to guard againſt practices of this ſort, chat the 
backbond, directly nor indirectiy: 
order to enable him to vote at an election; but that the lame is a 


plain, therefore, that the legiſlature reprobates all ſuch nominal votes; 
and if the court is ſatisſied, 


2 do, The defenders apprehend, that the right upon which the com- 


ving lands of the holding, extent, or valuation required by law, ſhall 


are a modern invention, and could not be in the view o 


Wuadſets of ſuperiority. In the preſent caſe, the complainer is ſecu- 


Wadſet is redeemable; and though there were, it is not every minute 


171, Hong's Select Deeifons. 
reſigned in the eroyn's hands, the reſignat 
ſequence thereof a charter of reſignation granted Hy the crown in his 
fayour, to ſtop ſhort, and, in place of executing the precept in that 
|. cial procuratory to take infeftment,upon the precept de me 
Lali Iravas improper in Sir James: 
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ding to'cenfer any ſubſtantial intereſt in the land. Had real pur- 

zu intended, the patties would never have gone about it in 

N de nd real acquiſition, 
a vote. He has acquired the ſub- 

ject; not for his own behoof, but to ſerve. his author; and though it 

may be true, that he is under no poſitixe engagement to Sir. James 

Golquhoun'; yet he is, from the nature of the thing, under a tacit and 
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bath required by the 7th of King George II. was introduced. It is 
not enough that the perſon claiming to vote has given no promiſe nor Z 
he muſt like wiſe be able to fay, 
« That his title is not nominal or fictitious, created or reſerved in him, in 
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true and real.eftate in him for his own uſe, and benefit, Fg. It is 
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from the face of the deeds, and the na- 
ture of the tranſaction, that the complainer's title falls under that de- 


ſcription, it is the ſame thing as if Mr Grant had acknowledged upon 
oath, that his qualification was nominal and fictitious. 
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plainer's claim. is founded, is not a proper wadſet, in the meaning of 
the acts 1661 and 1681, which declare, that proper wadſetters ha. 
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Wadlſets of ſuperiority diſtin from the property, 
of the legiſla- 


have right to vote. 


* * 


roper, wadſetter is de- 
ſeribed, “as taking the hazard of the fruits, tenants, war, or trouble; “ 


per kind; if indeed the terms proper and improper can at all apply to 
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ich-caſes the wadſet becomes, inproper. Neither is there 
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any chance for the falling of caſuakies-before the time at which the 


the reverſer for a tack-duty equal to the legal intere 
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and trifling inequality that is ſufficint to render a wadſet proper as 
Was found in the caſe of Doul. againſt Creditor 5 of Young, 1 3th July 


3113, It was irregular in Sir James Colquboun, after the lands were 
ation accepted of, and in con- 
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charter, to go back upon Lord Cathcart's diſpoſition, and grant a ſpe- 
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divide the preceptiin the crown-charter among two or three different 
people, ſo as thereby to obtrude ſeveral vaſſals upon the crown, in 
plaée of One. Ie has been found, that A vaſſat-coutd not have three 
why a ſuperior ſhould not be equally u favourite of the law. 

Anſibered for Laucblan Grant. To the git objection, That a title can- 
not be nominal or fiaitious, Where the claimant is truly poſſeſſed of 
the whole right that is ſet forth in the writings produced. Here the 
complainer poſſeſſes the lands with the burden of Mr Crawford's feu. 
right; he uplifts the feu-duties; he is intitled to uplift the caſualties * 
when tifey j | 


all; and he is under no obligation to account for the ſame 

to any perſon. The whole right, ſuch as it appears from his titles, is 

fully and truly in him, for his own behoof, without any promiſe or 

obligation to the contraty; and conſequently it is a true and real e. 

ftate in him, for bit own u/e and benefit, and for the uſe of no other 

perſon whatſoever, in terms of the ſtatute referred to in the objection. 
Anſwered to the ſecond objection, It does not alter the nature of an 
improper wadſet, that the rent is certain and well paid, which may 
happen in lands poſſeſſed by good tenants, as well as when they are 
held of the wadſetter in feu. It is ſtill a proper ſale during the not- 
redemption. If any alteration happen in the intereſt of money, it af- 
feds the reverſer, Who has the price in his hands. And, e contra, 
whatever alteration happens as to the lands, by the falling of caſual. 
ties, or ſuperventency of burdens, theſe affect the wadſetter, who is 
purchaſer, as long as the right is not redeemed. Wadſets of ſuperio- 
rity have always been ſuſtained as good titles for a qualification, 
when the lands amount to the extent or valuation required by law. 

In anſwer to the third objection, Sir James had it in his power to 
take infeftment, either in the one way or the other, as the feudal 
right was ſtill in Lord Cathcart, 2 47 WE 
And, in anſwer to the fourth objection, When the crown, or any 

other ſuperior, grants a charter to a vaſſal, and his heirs or aflignees, 

of the lands A, B, and C as the vaſſal may take infeftment of the 

lands of A only, ſo, if he thinks fit, he may diſpone theſe lands to a 

purchaſer, or a creditor may adjudge them from him, without acqui- 

ring right to the other lands; and he may afterwards ſell the reſt of 
the-lands.tb another purchaſer z nor can the ſuperior refuſe to receive 
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theſe purchaſers or adjudgers. 


„The Lords found, That the complainer had -a good title, and ap- 


- + 0 8 
FL p p P i 8 . 5 A 
x 4 ” 4 id 4 1 d . 
nds As * 4 4 : , f we 
* i * a * 1 * 4 2 ao / x le . 
* 4 20 * | of 0 
0 "4 1 
Fe 2 * - 
2 
” - 4 
g : " Wl 
7 9300 'F 42 ** . Of * U g 
, . { 0 f $53.5 1 


N . HOU OIL pd bd J $4 7? # | 7 . Ab : 4 
A d to the court by Mr Adam Raſe, miniſter 


— 


* © * 


reb. ene court 0 F 8 28s 10 3 
: „ 0 0 F EY 
I. 
v rage dus . Dr, in the og Mos at the: i in- 


f. Mackt ie of Br „Aga ſt Colonel Sco others 3. and 

ec eg f tat SO aett Ries hib de 4 Sir Willign: 
Dunbar ob Mies u abe e Jurious: apMipdecept expreſſions with , 
regard t is Hath, h. char ing Mnf in pretty direct terms with per jury | 
| Andmhe prayed, hat as by on be erved, and Sir Milliam a 

q + foup e Anger an&;efpences. 5's 

Y he ords found this fuchmar comp int got competent, e 
* 1 1 S cauſe was c ee e . 
* * * Ol & / d by OT Fe 


" ; "ES. 4 2 
8 : Hy N 
. 9 iS » i p 


— $ 


44 
" * * * s * 
5 a ** 


. 8 
Jo devi 1 ALE Wa 2700 Ki 1560. 
Sa | 4 * 0 * * 


"WILLIAM EARL of WARE 


* 4, 


* 
* * 


* 


oH. 


* 

* 

** 1 4 Fa * * 
8 of © 

* 


+ 


F 9 3 ** * wit ; * 


AGAINST” 


** 7% *; A rt 
9 | 


54 BIS T M s KENN 175 Dy Yael allen, , "Bhronex, 


5 F , * 6 ag P 


| 


— 


* — 2 - — — — 8 — - T - > * 4 Z ..- 
7 - * * * — — we TR TS S SR - n = HEARS A — — ph _ . — — — 
1 * £4» — > K - ” 326” a : — 2228 1 — — - — — — — 
& n mi 7 = 9 CONF. 0 1 art}, A a 2 — — - 4 — 
0 2 ä — be . D , 0 * 223 4 — — — A — — — — — " —_ a pa i 
bob pr OD wm nyo emerge 4 A — mY 1 e e Bo Wo » = — DN re —— 2 —— _ —_ "= — — 7 —— - — CRT pre — — 
— "> — — 4 er 8 = + AC — : — — — — — — * — 
jo = — 3 C * e — — 3 — — = - ” 6 7 * . . - . — x - DET ww — — 
F alt, Ze: TID” ” _ mY 7 8 80 q E — —— - 
* 


rns 
— * 3 be 
2 x 


* 
* 45 


An Grailed ate A ar wired fel "Nt > the > PS, of the laſt ſub. 
 ffirutey when, failing _ or e pen heirs wobatſotver. 1 


bn Peck {Wb in th 8 5697 Were iſabeth Hutcbifon of 
3 . ty SfaNotipgham, , Upon this'occation, articles of agree- 
-ment ntered into betwixt Lora: Kennedy, with Eonfent of his fa- 
1 r. Jobn Ea Lof Caſſlis, and the ſaid Elifabzth Hutchiſon, by which 
theſe LordPbbi pd themſelves to > provide lands, of the yearly value of 
L. 1000 Sn. to che aid Lord Kennedy, and the heirs-male of his 
body 15 ſuch manner: as thay it ſhould.not be in the pogyer. of any of 
the Ander td theſe lapds from evo in that wa yz or to fell or 
ali 10 em, or t geontfact debts whereby the ſame might be incum- 
. 0! e ee farther provided, That in caſe, upon failure. 
1 . ofthe. body of Lord Kennedy, the lands ſrould- come to 
ther the Earl of Caſilis, jt ſhoule eu in his power to, diſpone or © 
4 bucden he aF he thought obo er; ſu always to the payment of 
1 Vu portions e to the dau Mets F the nhrriages * 5 
: implement, of theſe, articles, a PoſfyyPtia] | Sone ds! Aflarriage 
to John | Earl 


þ was executed in; S598, by which the, lands were provi 
füt rent, and to Jobn Lord Kennedy in fee, and the heirs: | 
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male ofuhis ody z; whom failing, to the-heirs-male, of the Earl's bo- 
dy; whom f lde to a number of other ſubſtitutes; whom all fail. 
ing. to hy y pe r hom tie Earl of Caf 71s ſhould appoint by a wri- 
ting uy, mand n failing, to any perſon who ſhould be ſo 
tune le ord. Kennedy whom albfailing, to Lord Kennedy, his 
legs „Datev ag and upon this deed A Charter was ta- 
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Jobs, Farl of Caffilis, the, only ſon of thi W was infelt upon 


this contract: . he 8 ng ildrenjad as all the other ſubſtitutes 


in the contract of, makridxe had failed, the 
dt fe de 25 ridge ailed;*the"eſtate, upon his death, 


1eaheifs, whatſqever, of his ather: Lord Ken. 
600 £ va ear ſituation. 3 upon the 29th. Marel 17 59, he executed r 
. il, * ai. * provided the: e of himſelf, and the 
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haiepu kis4 75 
"neareſt - heir: male 5 to. the heirsmale & his body ; whom failing 4 
to Cextain 4 +. e * prokibiriyer; irie At, and reſolu. 
tive clauſes. * 9 i, 

” Jobs Earbof i baying died in [24g without; iſue, the Earl of 


* March; as 4 jeir whatſoerer of bn Lord Kennedy, took out 
brieves for ſebving himfelf heir in ſpeciab to the late Earl, i in virtue of 
the zharter and inkeftment whi ich paſſed upon Lord Kepnedy' ; contraq 
of r rriage. 5 reiste oppoſed G by Sir 7. bomds Kennedy before 
the macers, and the cauſe Was el report, by he Lords aſſeſſors; 
and Lord March, at the ſame time, brought a broce J  forTeducing the 
diſpolitiaft'i in favour of Sir Thomas. . 

The relatiqn 1 ih which Lord March ſtodd't tos! AY family of Caſilis 
was as, follows. Jobn Lord Kennedy had an only ſiſter; Lady An, 
who wawanarried,to 70/5 Earl of S and Ruglen. By him he had 
two daughters; Lady Anne, mother to the Earl of March, "and 527 
Suſan, widow of the deceaſed Earl of Cilio. 

Pleadeu for the Earl of Mareh, The contract 1698 3 is a tric entail, 
Fenced with prohibitive, irritant, and reſolutive clauſes, againſt con. 
tracting debt, or altering the ſucceſſion. After a number of other 
ſubſtitutes, the entailer calls expreſsly the heirs-femile of Lord Key- 
nedy, under the deſcription of his 'heir's whatſoever. | Though he pre- 
ferred his heirs-male, yet it Was undoubtedly his Fill And intention, 
that, upon failure of hem, his heirs-fe Nie ſhould ſucceed. They 
are plainly called as bers or branches. of the ſubſtitution. It is 
impoſſible, theréfore, that any of the preceding ſupſt itates could have 
it in their power. to diſpone away the Ede Wunde to the pre- 

judice of their right. Had the heirs whatſo ever of Aftranger been 
lhbffieuted, they could. not have been diſap poigted iu this manner : 
and it cannot alter the: caſe; that tliey! are the RE of Lord Kennedy. 
Lord Caliilis was certainly a limited fiar. 1 2 his father Lord Ar 
nedy, and he, had made up their titles upon the entail; and therefore 
he could not execute a deed ſa contrary to th the right upon Which he 
_ pollefiog; If he had had a ſon, Lord Cafſilis was certainly LEN und by the 
_ entail ; and as there were alwa hopes, ll the day of bis! death, that 


he might have had aft heir e he never could be — fiar, 
Pleadedifors Sir 7. homas' ;Heirs'of, tailzie are always conli der- 
ed as uuſfmite be ſo far as they are-e exprefsly. tied up 


in the entail” Fokrige it -ſhould appear that, the Jataller clearly 
meant to impoſe A. limitation; yet if, he has: not - oth it In proper 
words, it will not be effectual. This; has been decided in the caſes of 
Hepburn of Keitb, Sinclair of Carloturie, Leſlie of F. ieee „and many 
others. And, 4 fortiori, when there appears no intention in the en- 
tailer to limit his heirs;a limitation will not be peſum |. if, the words | 
can admit of another conſtruction. Deeds executed hy heirs of tail- | 
zie, in contravention. of. prokibitive, irritant and xelo ative. clauſes, 
are not %%. jure void; but, are only reducible at the inſtance of ſub- 
ſtitutes, to whom that Privilege Was given by the entajler., Theſe | 
deeds are good againſt ry other perſon. 9 
Lord Marob Has no title to bring uch: challenge. 115 1 is not called 
by any of the ſubſtitutions, mor by, any nominatio executed by the 
Earl "of Caſſilis or Lord Kennedy. He is not called as any of the heir 


who are either to have a beneft, 11 to'be, bogne by, the entail, aſe 
OK. un "AF i: | v0 


* 


* 


. 4 Wy" 1 Pl * | 8 * 2 a 
anſwer the views and þurpoſes bf it, by carrying on the een 
of the family, or bearing the name and arms. His only claim is as 
one of two liefirs-portioners of line to/LordPKennedy. + 

It is admitted, that yhen the eſtate devolyes to heir whatigever, the 
cane: „Phe reaſoll is, becauſe the; ſucceeding heirs do not 
ſtand in ſach a Character as to qualify themſelves creditors under the 
limitation They are neither bound nor capable to carry on the fe- 
preſentation intended, to preſerve which the limitations only, were de- 
viſed. Therfamily was to be repreſenteq hy one heir of tailzie only; 

but when the ſucceſſion opehs ti beirs Fhätſoever, it mult of courſe 
divide among heirs-portioners. The very ſame ręaſon demonſtrates, 
khat the laſt fubſtitute gh to be under no obligation ro the firſt heir 

-whaloever,.ox to the Gel let of -heirs-portioners, Who Tucoeed in the 

pteſent caſe, upon the failure of the whole ſubſtigures particularly call. 
ed by the entail. Fa [ONS * — N 115 Ko 225 1 Po 5 7 6 *. e of: 

The deſign of the make r of every entail, ig to continue a, repreſen- 

cation of his family in a connected ſeries of heirs; and therefore every 


52 
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ſubſtitute is undewan-obligationtothole more remote. But when the 
whole ſeries of heirs called by the entailer is exhauſted, when the 


could mean to debar the laſtyſubſtitute from continuing the repreſen- 


| "4 i „ . 
tation, and thereby ſaving the, Eſtate from, being/paxcelled out. 
Prohibitive clauſes are only intended to ſecure the eſtate to the 
heirs of tailzie ; but heirs-portioners, who come in by the laſt termi- 
dation, do by no means fall under that deſcription. The whole heirs 


and arms: The heits-portioners muſt acknowledge, that they are un- 
der no ſueli pligatibn; and conſequently they are not heirs of entail 
in the nk Be Baſe ED, 

A This do&ifte is ſtrougly ſupported, by the act 1685, which provides 
that thoſe who. think proper, may entail their: eſtates with,clauſes irri- 
tant and reſolutivè, to preveñit the ſubſtitutes from doing any deeds 
hereby. the; lands may be appriſed, adjudged, or evicted from the 


; other Heirs ſubſtituted in the entail; that is, from the other branches 
or members of the entail, why m the proprietor was allowed, by the 


former part 4 on clauſe, to ſubſtitute, under ſuch proviſions and con- 


ditions as he thought proper. This On eee the fol- 
vention, the next heir 


lowing clauſèe, which enacts, “ That upon cont 
ho died laſt Infeft, and did nog, contravene; xichout any neceſſity 


0 


Wo Ns OE the contravener.“ This privilege is here gixen to 
| 2 the 1 EX | | , 


would have heen competent to the remoteſt heir whatſoever to have 
forfeited him of; his eſtate. « The abſurdity of this is evident. 
Lenxie, in his treatiſe Of tailxies; and of Lord Stair, b. 4. tit. 18. $8. 
It was further obſerved, That it is very much againſt the inclination 
of every entailer, that bis eſtate ſhould divide among heirs-portioners. 
It isampolflible, therefore, that he can mean any favour to them. Lord 


** 


© Coffilis's, view was to perpetuate the repreſentation of his family, and 


to preyent his eſtate from being divided: he reſerved power to himſelf 
a 5 * "Hh 2 8 | . ey 4 © "Y 45 . 
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eſtate is about to debe on a ſet of heirs-portioners,, no wile man 


of tailzie ard bound, under an irritancy, to bear the defunct's name , 


of dailzie may-purſue a declarator, and ſerve himſelf heir to him 


heir of tailzie, who is to repreſent the entailer, and to paſs 


= by the oontravening heir. Were Lord March's plea well founded, 
if the Earl's, ſettlement had been made public in his own lifetime, it 


This doctrine is further ſupported by the opinion of Sir George Mac- 
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and to his "font to nominate! ſuch _ bed) N. proper, after the 
ſubſtitutes e the deed. It was not therefore his intention 
to give his eſtate to irs whatſoever ;. but 14/18 evident, that they 
were brought in as mer words gf ſtyle, ang to exclade the fiſk. 
It Was further ſaid; That' the heirs, whatſoeye rein“ no ſehſſe heirs 
of entail: That it is impolſible chat one ſhou}d Be au heir of © entail 
. active, and not Paſſtvd s, and therefore it is 1ncongruous, that'the heirs 
|  what{ceverghoul#i1 inſiſt x6, have the privileges of heir öf: tailzie, and 
yer refuſe o be ſubject to the fertets of thecntail, Had Lord Caſſlis 


intended, hat che heirs Hates ſhould ſucgeed, he would have 
provided, chat the eldeſt ſhowld take;the eftate without diviſion, The 


4 
* 


ſubſtitution u der zyhish Lord March claims,; s to heirs and aſſi ignees. 
This 18 8 1 a branch 'of-ſiceeMon, Rare merely words of Ryle. 
It was f. practice, thatytlie entailer ſubſtitüted his own 
| heirs whatſoev 4 ow the heirs of the alt, incumbent are com- 


monly called. 80 this makes no ſort of 5 rende. 
n Lords found, That the deceaſed John Earl of Caffilts could 


a „ lawfu execute the ſetrlemènt under reduction in favour of 
„, "5 6p Thomas. Kennedy ; and therefore re pelle d the reaſons of re- 
Aduction, and alſoilzied the difehder cherekt rom, and decerned ; 

1 and. ſtopped all further ee in the ſeryice Ar the inſtance 


e ** CC, 99 1 AE" 
$ of the Earl of March. „ 
N 4 LN 


} Ay Yar 1 3 
4 For Lord March, Alex. 3 Monegalthrs, A Dundas; ah Miller. EA 775; Si Thomas 
Kennedy D: "wad N. . EY and E. 0% „ 1 Clerk, Home. 
; | 3 . > e Wk Y — ww 
2 boch May 17607" | "This Judgment Was arena; appeal. 


Both Nate omg .Clajmed the titles of Ea ar 0 
Kennedy, and preſented” petitions to bis Majef i, 
mitted to the Houle of Lords; who found, Fiat Sir 7 homas = 8 
right to tb honours e e W * 
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X 'F Piotr ft.i in ide Fe PIs ack balt, pro 19 10 f lands rated i 
2 in cumulo in the- e, at L. 3 Scots of. valugd rent, ts 42 4 
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2 the Mi x 55A ang a 88 of yy count; y'of Ferch 1 
in _0Rober, 1759, CaptainFobn Pollock claimed to be rrrolled Wet | 
the following title, w. a charter under the great ſeal! in his fayour, 10 


the juſt and equalybalfxpro indiviſo, of all and. haill the, twenty- pound 
gnation con- 


land of Over Pollock, n on the pr a 4 of N Fs „ tained 
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aforeſaid juſt and equal half of the ſaid lands; upon the precept in 
which charter he was duly infeft. e 2 a | 

And for inſtructing, that theſe lands were rated in the'ceſs-books at 
L. 400 Scots of valued rent, and upwards, reference was made to the 
valuation- book of the county, then lying on the table; from which it 
appeared, that the whole twenty-pqund land of Over Pollock was va- 
lued and paid ceſs at the rate of L. 1000 Scots. b "i 


4 


This title was objefed to by Sir Michael Stewart, one of the free- 
| holders; but it was carried by a majority to inrol the claimant ; upon 

which Sir Michael Stewart, and Mr Cuningham of Craigends, complain- 
ed to the Court of Seſſion, i AO A 


Objefted by the compla1 


an undivided property; 2dly, The valuation is alſo undivided. 
The right of freehold, and the privileges thereto annexed, ſuppoſe 


ant ſtands infeft, diſtin from the eſtate of every other perſon, and 
of. which he muſt, alſo be in poſſeſſion. - None of theſe requiſites can 
apply to the caſe of an undivided property, whether it be by inheri- 
tance or purchaſe. In ſuch caſe, concurſu faciunt partes, and neither of 
the joint proprietors can fay, that any particular eſtate belongs to him 
either in property or ſuperiority. For this reaſon it was, that the ſta- 
tute 1681 enacted, that appriſers or adjudgers ſhould have no vote du- 
ring the legal; and that after the legal expired, the appriſer or adjud- 
ger firſt infeft ſhould only have à vote, and no other appriſer or adjud- 
ger, until their ſhares were divided. If the half, pro indiviſo, of L. 800 
of valued rent could entitle to a vote, by the ſame rule a vote might be 
created by diſponing the one half, pro indiviſo, of a four- pound land 
of old extent, retoured before the 1681 ; but it is an eſtabliſned point, 
that ſuch retours cannot be divided; and that though the retour con- 
tained a twenty- pound land, it would entitle only to one vote. 
In the conteſted election for the county of Dumbarton, between the 
Honourable Fohn Campbell of Mamore and Mr Haldane of Gleneagles, in 


the election of Mr Haldane, and the affair being remitted to the com- 
mittee of privileges and elections, that committee came to the follow- 


cente, © That it is the opinion of this committee, that any convey- 
* ance of undivided ſhares of the ſuperiority of any lands in the ſhire 
** of Dumbarton, in order to multiply votes, or ſplit an intereſt in ſuch 
* ſuperiority amongſt ſeveral perſons, with a view to enable them to 
vote, is contrary to the act of parliament made in Scotland in the 
* 1081, entitled, Ad concerning tbe election of commiſſioners for ſpires. — 
** Reſolved, That it is the opinion of this committee, that no perſon 
* claiming a right by a purchaſe to an undivided part of the ſuperio- 
7 rity of any lands, where the extent of the lands of which he claims 
ba the ſuperiority is not particularly ſpecified, and the lands diſtin- 
jy guiſhed by the charter by which he claims a vote, has any right to 
. Vote in the election of a commiſſioner to ſerve in parliament for 
the hig ef oa eee 2 
This authority is in point. And upon the ſame principle, the cu- 
Hh 4 | = 5s aa 1 mulo 
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Ry * A diſpoſition by his brother Sir Robert Pollock to him, of the | 


— — — = 
8 2 2 ==; ==; 
——— Dr — 
* — nag, 5 2 


ers, That the inrolment was 1mproper and 
illegal in a double reſpect: 1/, The defender's title is founded upon 


a certain eſtate, either of property or ſuperiority, in which the claim- 


1724, Mr Campbell having petitioned the Houſe of Commons againſt 


ing reſolutions, which were approved of hy the houſe, nemine contradi- 


—— — 


_— - * 
7 £ = 7 
> —— 8 ” “) . e O — ; 
6 ä A EE 2; 228 = —— — — — 
ners — — — 2 — == q . — —_ 2 — — 
- 's — pd —— — . — — 22 * - — — =_ — 7 e — — — = 
K eee T — — 2 0 — LI = — — — — — — 
— aw — — — . OE IINTO TAE LEM _—_— OI - = A; De — 9 — — 1 
—— - . — — . ——— oy 7 - © 2-5: ai} r . nos om, <a AN. b L g 
4 430.» —— — — = —_— \ 


3 


8 


2 
tr nn SY, 
ix — * A 


— * — — > 
8 LT A e Ks 
1 e 8 2 
* LAS 22D EAI; 
r & M1 ” 1 veer 
- % LY . 8, — . 
r ax » x * — 2 cs — — pn — _ 
* : 5 
wn 2 7 
A . A. -— . 
3 1 — 
* 23 
3 - 45. 
$4.70 7 K, * 
is er, - . 
— . C 1 2 f : 
4 A — — RP a 
A. — Pa ras 


5 CAS — . q 


——— 
— — a 


—— — — . 
> * — 4 * 22 2 
1 — * — 
: 5 * 2 * . 
[ECTS — — 3 = 7 — — 2 . A 0 > — 2 8 - G — — r — - 
. — —— 2 = 22S Re er egatarnorn 1 * 5 - „ ht 5 = * 4 — — — — — . = 3 
2 8 — 2 — - BT nr — — , 2 — N 8 — =_ v . — J . ä Pong 
w.... HE ATI IDS I I a ECT ; — = Lo —: —— ee td Ie NS = 
2 — — CEO AE TT — A yet ye et — OE EE EEE ̃ . ad > eo nn — pra 
P_ 33 — ap : n tr ite 8 3 ER EE n=. — ES n 3 FF — A 
I" 4 — —— — hy ner — oY r WE . 2 * . : — Wa ” — 1 — en 2 . Bog OS — "Ia" _ OE 
** J N . —_— A — 0 2 Ls = , © as. AY 5 2 e . s — . 45 = 2 oat F xa 3 SER 1 Tt r 8 
- by e 4 : ve 3 EV BEL 3 oa He Þ< - BO Ag res n — *. 2 2 ERS Is — — — _ El 
2 8 md * — 2 —_— * 4 — g 8 2 © 8 £3 wy 2 : ; "RING — £ * 4 8 
22 IIa ET SS, * SCE RD — — — — — — — — —— a N . 4 5 8 8 — 
— = — . RET Sag tg "SY tn og r rr nn wt en oe Engg ts 22 Is : — 0 3 
- 5 922 2 . > | HE — + nant „ 4 „ͤ4b„ͤ„ͤ„%öj¶[¶ r EET en — 7 22 9 . = - 
— — wa maT ＋ 5 * „ OC 1 "SIE * — . — — * 1 * * 8 q Dr; 1 
. : — — þ > "EIT. : — my ow) on teeh 
a” * — — A C 1 p 2 * — — — = 4 32 r ry > 4 on 1 * _ Grant 2 * " * 1. 
* — — S 2 3 * 4 2 * 's -» 5d] 2 — = Sas: r 8 r b +. — N . — D 34pm — =s 2 2 py cf l 
e 2 I —— — r 2 apy . 2 ED = = - F Aa wel — —— , —_— 
— ws J | . 2 - WIG 22 OE 
* 4 on a. — — _ 5 n — — 2 + "5 * 9 LIE = —_ 2 OB — = 
8 A b — 2 8 = OFT, - 2 1 
Gs — , ey * 2 . 


"A 3 8 
98 ” 
Pg: 8 & i 
LIT BARD 
== "4 > — — 
—— r 
— 8 — * 
mg * 
* 
2 — 
* 


N 


IS 
+ . * 

= * 
— — 


. 
—— es „ 3 
2 2. 2 n na Wo 


N T 
— — — —— 


i DECISIONS OF THE N. ccxvIH. 


in the half of the duties payable to the Prince for the whole tene- 
ment, which half is aſcertained and ſpecified in the clauſe of Redden- 


divided or undivided. , The reſpondent, therefore, ſubſumes, in the 


argument: for, antecedent to the act 1661, introducing the pari paſſi 
preference of appriſers, the firſt appriſing completed by charter and 


tions, brought in all appriſings equally, that were within year and da) 


clared by the ſtatute 168 1, That no diviſion of the old extent made 


malo valuation of the lands in queſtion afford a ſeparate objeQion to 
this claim. Theaeſpondent's proper eſtate has no valuation. He has 
no eſtate that can be valued, while the property remains, pro indiviſo, 
with him and his brother. It is the eftate itſelf, and not the perſon, 
that is to be rated, and pay ceſs according to ſuch valuation. 

Anſwered for Captain Pollock, The reſpondent is infeft and in poſ. 
ſeſſion of a certain eſtate, belongipg to himſelf only, and to no other 
perſon whatever, viz. the juſt and equal half of the twenty-pound land 
of Over Pollock ; and although that half remains undivided from the 
other half belonging to Sir Robert, yet in reaſon, and in the eye of 
law, it is an eftate in him certain in itſelf, and diſtin from the eſtate 
of his brother. He is admitted vaſlal of the Prince in the juſt and 
equal half of the lands. He is liable, by the Reddendo of his charter, 


do. In every reſpect he is vaſſal ro the Prince in one half of the 
lands, as much as Sir Robert is in the other. The act of parliament 
1681 ſays, that he who is infeft in property or ſuperiority, and in 
poſſeſſion, of lands paying ceſs at the rate of L. 400 of valued rent, 
ſhall have a vote; but makes no diſtinction, whether the property is 


expreſs terms of that ſtatute, that he is publicly infeft, and in poſſeſ- 
ſion, of lands liable in public burdens to his Majeſty for L. 500 of va- 
lued rent; and conſequently he is entitled to vote as a freeholder. 
Many freehold eſtates in Scotland, by old extent as well as by valu- 
ation, conſiſt, in part, of 8 in rundale, or in common pro- 
perty, pro indiviſo. Now, although theſe lands, poſſeſſed in rundale, 
and in common property, did certainly enter into the computation 
both of the old extent and of the valued rent, yet this was never con- 
ſidered as a good objection againſt the proprietor claiming to be ad- 
mitted to the privileges of a freeholder: and if a part of the eſtate 
may conſiſt of common property, there occurs no good reaſon why 
the whole may not be undivided ; nam majus aut minus non variant ſbe- 
ciem. The caſe of adjudgers makes no way againſt the reſpondent's 


ſeiſin, veſted the ſole right of the lands in that appriſer, ſubject to re- 
demption within the legal. , The act 1661, from equitable conſidera- 


of the firſt effectual one; but notwithſtanding this E from the 
common rules of law in favour of creditors, the firſt appriſer or ad- 
judger who obtains himſelf infeft, does ſtill, as to all other effects, di- 
veſt the debtor, and after the expiry of the legal, is held to be the 
proper vaſſal in the lands. Neither does the argument which is uſed, 
with regard to dividing the old extent, apply; for it is expreſsly de- 


« after that time by retour, or any manner of way, ſhall, be ſuſtained 
as ſufficient evidence of the old extent: but there is no ſuch eu- 
actment with regard to the valued rent. | 
The objed ion, That the valuation of this eſtate is undivided, 5 
equally ill founded: for it is not diſputed, that the valuation of the 
whole lands is L. 1000 Scots; and therefore the valuation of the x 
1 855 8 15 
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mult neceſſarily be Z.:500. A decree of the commiſſioners of ſupply 
could not make it more certain, that L. 500 is the half of L. 1000, 
than it is by the nature of the thing. | | Y | 

Replied, The cafe of eſtates conſiſting partly of a common property 
in moors and moſſes, is very different from the preſent. Such com- 
monties are conſidered as acceſſory to the property to which they be- 
long, and are regulated thereby, and the perſon claiming being in 
poſſeſſion of a diſtin and certain eſtate, is entitled to vote upon that 
eſtate, although perhaps a commonty, which, as being acce/orium, fe- 
quitur ſuum principale, ſhould b > computed in the valuation, 

« The Lords {ſuſtained the objections to Captain Pollocb's vote, and 

granted warrant for expunging him from the roll.“ 1. E. 
Act. Mu. Steuart and Lockhart, Alt. Garden and Miller. Clerk, Tait. 
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Body-corporate cannot ſtan bn the roll fyeebolders. 


THE town of Paiſity was firſt erected in 1488, into a borough of 
barony, in favour of the abbot of Paiſiey, and was by him diſ- 
poned to the bailies and town- council, to be holden of the abbot, Af- 
terwards, in 1658, William Lord Cochran, the lord of erection of the 
abbey of Paiſley, reſigned the ſuperiority of this borough; in favour of 
the magiſtrates, towh-council, and community, to be holden of the 
crown; upon which a charter under the great ſeal and infeftment 
were eee „ ee Ps 
The lands belonging to the borough, and Which were thus made to 
hold of the crown, were rated in the Tteſs-books at L. 1078: 6:8 
Scots, of valued rent; and, among other public burdens; they were in 
uſe anciently to pay their ſhare of thè charges appointed by act 35. 
parl. 1661, to be furniſhed to the commiſſioners elected to ſerve in 
parliament for the ſhire. » , Sea ies 
In virtue of this freehold, the borough of Paiſiey ſtood on the roll 
of freeholders of the county of Renfrew for a long tract of years, and 
was in the regular uſe of ſending a delegate to the meetings of free-- 
1 holders, who was always admitted as a conſtituent member, and voted 
in all queſtions at election of Michaelmas meetings. PH 
£ In the year 1743, a complaint was lodged agaifiſt the town of Pai- 
ey, in terms of the act of the 16th of his late Majefty, for having that 
borough ſtruek off the roll: but this complaint was diſmifſed upon an 
informality, without entering into the merits of the queſtion. At the 
general election in 1954, the magiſttates of Paiſley ttiade choice of Wil- 
| am Caldwall for their delegate z who was preſent, and voted at ſaid 
election. At Michaclmas 1759, a new delegate, vis. Bailie Robert Fulton, 
a. | _ at 
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vas received, and voted as a conſtituent member of the meeting. But 
Sir Michael Stewart, one of the freeholders, complained to the Court 
of Seſſion within four months after that meeting, in terms of the above 
ſtatute, and inſiſted, that the delegate of the borough of Paiſley had 
no right to ſtand upon the roll of freeholders. 


Argued by the complainer, The privilege claimed by this borough is 
of a moſt uncommon nature, enjoyed by no other borough in Scotland 
and directly oppoſite to the whole ſpirit and intendment of the elec. 
tion laws. The magiſtrates and council are but the repreſentative; 
of the borough. The town's property does not veſt in them, but in 
the community or body-politic ; and the delegate by them choſen is 
a ſubordinate repreſentative of the borough: —Ir is certain, that no 
other freeholder can be admitted to act by proxy or delegation; and 
it does not occur how this ſhould be competent to a corporation, 
The delegate is clearly excluded by the ſtatute 1681, which enacts, 
“That none ſhall vote in the election of commiſſioners for ſhires, but 
e thoſe who ſhall be publicly infeft, in property or ſuperiority, and in 
* poſſeſſion, of a forty-ſhilling land,“ &c. Every requiſite of the ſta- 
tute is wanting to this pretended eleftor.—Neither can he take the 
oath of poſſeſſion, which muſt be ſwore in the identical words preſcri- 
bed by the act of the 7th of the King, viz. © That the lands and eftate 
«of for which I claim a right to vote, oc. is actually in my 
'* poſſeſſion, and do really and truly belong to me, and is my own pro- 
per eſtate, and is not conveyed to me in truſt, or for or in behalf of 
any other. perſon whatſoever,” GCM . FRE: 

Further, it is a general rule, That no perſon is entitled to a voice in 
the election of a commiſſioner to parliament, but who is equally en- 
titled to be elected; and, as a body-corporate is incapable of the one, 
it cannot be entitled tothe other nee 1 

In ſhort, every paragraph of the ſtatutes regarding elections ſeem to 

diſcharge this anomalous right. Theſe ſtatutes ſpeak all along of 
freebolders, or of perſons, which are uſed as ſynonymous terms, and 
ſeem plainly to exclude bodies; politic or incorporate, which never 
were intended to be, and no where are inveſted with this privilege: 
nay, the ſtatutes go ſtill farther, and expreſsly declare, that bodies po- 
litic or incoxporate are diſabled to vote in elections. By the act 16th 
of the King, it is declared, © That where lands are holden of the 
„King or Prince, by a peer, or other perſon, or body politic or iu. 
corporate, who by law are diſabled to be a member of the Houle of 
“Commons, or to vote in ſuch elections, in ſuch caſes the proprietor, 
% and not the ſuperior, ſhall be entitled to vote.“ It is true, this 
clauſe is inſerted in that part of the ſtatute which reſpects the county 
of Sutherland: but it is plain, that the words are general, and decla- 
ratory of the common law, and are added as a general deſcription of 
peers and bodies politic, that by law are diſabled to be members ot 
the Houle of Commons, or to vote in ſuch elections. 

- Anſwered, The magiſtrates and town-council of Paiſley are infeft and 
in poſſeſſion of an unqueſtionable freehold eſtate in this county, great- 
ly above the valuation required by law, and they have been in the con- 
ſtant uſe and poſſeſſion of voting by a delegate in all meetings of free- 
holders, and at all:eleQion-meerings, for near 100 years paſt. by 
act 35. parl. 1661, it is provided, That beſides all. heritors who hold 


* a torty-ſhilling land of the King in capite, that alſo all heritors, life. 
| «© renters, 
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« renters, and wadſetters, holding of the King, and others who held 
« their lands formerly of the biſhops ox abbots, and hold of the King, 
« and whole. yearly. rent doth amount to ten chalders ef victual, or 
« 7. 1000, all feu-duties being deduced, ſhall be, and are capable to 
vote in the election of commiſſioners of parliament.” Soon after 
the date of this ſtatute, the borough of Paley came to hold their lands 
of the King, in place of the abbot, and lord of erection; and as their 
yearly rent exceeded L. 1000, ſo, according to the underſtanding of 
the law at that time, they were admitted by a delegate among the 
freeholders of the county, and have continued to enjoy that privilege 
ever ſince. The act 21. parl. 1687, extends the privilege of voting a 
little further, by requiring only L. 406 of valued rent to qualify a 
freeholder; but there is nothing contained in this, or any poſterior act, 
which prohibits the borough of Pai/ley from voting by their delegate. 
The reſpondents believe, they are not the only incorporation poſſeſ- 
ſed of a freehold eſtate, which, by the practice of Scotland, has been 
admitted to vote amongſt the other vaſſals of the crown, at the meet- 
ings of freeholders. One inſtance of this kind appears to have been 
conteſted, and decided in the parliament of Scotland on the 6th of Au- 
g 1681, in the caſe. of the double election of the lairds of Keir and 
Airth as commiſſioners for the ſhire of Stirling; where the parliament 
found, That the maſter of Trinity hoſpital in Stirling, who was infeft 
in lands mortified to the hoſpital, of the valuation required by law, 
had a good title to vote.—The decifion ftands on record in the fol- 
lowing words:“ Reſolved, That a maſter of an hoſpital, having lands 
© mortified thereto, holden of the King, being forty-ſhilling land, or 
« ten chalder of victual, being kirk-lands holden of the King, where- 
in the maſter is infeft, may have a vote in the election of commiſ- 
« Goners to parliament.“ —And to come ſtill nearer to the preſent 
caſe, it appears from the records of the Scots parliament, that the title 
of this very borough to vote by their delegate in the election of a 
commiſſioner to parliament, was formerly called in queſtion in the 
year 1703, on occaſion of a controverted election for the ſhire of 
Renfrew ; but their vote was ſuſtained by a reſolution of parliament 
upon the 14th May ſaid year. The minute of parliament, in ſo far as 
it regards that queſtion, is in the following words: ten, The ob- 
J jection againſt the town of Parſley, (That being a borough of baro- 
„ny, howbeit infeft, and in poſſeſſion of a freehold, yer, ſince no bur- 


* gels could be a delegate for that end, therefore the incorporation 


could have no vote in the election of barons), was conſidered, and 
the houſe having acquieſced to ſuſtain the vote, the objection was 
paſſed from by the party, and allowed to be withdrawn.” The re- 
ipondents are entitled to found on this as a res judicata in favour of 
the borough. | afoot s 2. 4 
The complainer has not condeſcended upon any lay, ſtatute, or de- 
| Cifion, which expreſsly condemns or excludes the right of voting in 
ſuch caſes by a delegate. The original plan of our conſtitution ſeems: 
to have been, that all the vaſſals of the crown, whether ſole perſons 
or bodies politic and corporate, ſhould give ſuit and prefence in par- 
| liament, The examples were perhaps. but rare of bodtes-corporate, 
other than royal boroughs holding lands of: the crown; but if any 
luch exiſted before the act of Janes I. which diſpenſed with the at- 


tendance of the ſmaller vaſſals, they certainly would be obliged, as 
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* DECISIONS OF THE NeccxR. 


vaſſals of the crown, to give ſuit in parliament by their delegate; 
And therefore it does not occur, that the right of this borough to 
vote by their delegates, is either anomalous or unconſtitutional. It 
is true, the language of the eled ion · ſtatutes is adapted to the common 
caſe of freeholders, entitled to vote in their own proper right; and 
that there is no proviſo- with regard to the freehold eſtates belonging | 
to bodies corporate, which perhaps were not very common in ancient 
times: But the reſpondents cannot perceive, that there is any qualifi- 
cation required by any ſtatutes, which does not belong to this borough 
or to the delegate who votes in its right. And more particularly with 
regard to the truſt-oath, the delegate can ſafely wear, That the 
eſtate under which he claims to vote, does truly belong to and i; 
. poſſeſſed by the borough whoſe delegate he is, for the borough's own 
« uſe, and not in truſt for any other.“ It is indeed impoſſible, that 
he can take: it in the preciſe words preſcribed by the ſtatute; but if 
the right of the borough is not impeached by any of the preceding 
ſtatutes, ſurely this oath required to be taken by the other freehold- 
ers, and which, from its conception, does not preciſely apply to bodies- 
corporate, can never be deemed to imply a forfeiture of their right. 
Beſides, whatever doubts might ariſe upon the abſtract queſtion, in 
caſe the reſpondents were now in petitorio, they apprehend, that the 
above judgment of the parliament of Scotlund, in the year 1703, and 
their long poſſeſſion as well before as ſince that deciſion, muſt ſecure 
them in the- enjoy ment of that right, until it is taken from them by 
an act of the legiſlature. N | 
Laſtly, Suppoſing the objection to have been originally good, it is 
not now. competent; becauſe by the act of the 16th of the late King, 
it is provided, That it ſhall be lawful for any freeholder ſtanding 
* upon the roll, to object to the title of any perſon then ſtanding on 
the roll, and for that purpoſe to apply to the Court of Seſſion by 
complaint, at any time before the 1% day of December 1743; and if no 
„ fuch complaint ſhall be exhibited within the time foreſaid, then, 
“and in that caſe, no freeholder who at preſent ſtands upon the rolls 
laſt made up, ſhall be ſt ruck off, or left out of the roll, except upon 
ſufficient objections ariſing from the alteration of their rights,” Tc. 
And therefore, as the borough of Paiſley ſtood upon the roll at the 
date of the above'ſtatute, 'and no complaint was properly made in this 
court within the limited time, ſuch complaint is not now competent, 
except upon an alteration of the right or title upon which the bo- 
rough was originally inrolled. It is true, that at the laſt meeting, a 
new-delegate was ſent; but the accidental change of the perſon of 
their delegate, was no alteration of the right or title upon which the 
borough ſtood on the roll; nor was Bailie Fulton of new admitted and 
entered as a freeholder; the roll was made up as it formerly ſtood, 
the delegate for Paiſley, without the adjection of any name, ſtanding 
the 5th in that roll, and Bailie Fulton only produced his commiſſion, 
and was marked in the minutes as the delegate for Paiſley. 
Replied, Whatever might be the conſtitution of the Scots parliament 
before the union, it is clear, from the whole ſtrain of the eletion-laws 
ſince that period, that no borough or body-corporate can have a right 
of voting'as a freeholder inany county. As to the caſe of ir. wp 
hoſpital of Stirling in 1681, had the eleQion-laws ſtood as they 0 do, 


requiring both property and poſſeſſion in the claimant, it is _ 
l _ tha 


March 1756. COURT OF $SE'SST SN. 8 


that no regard could have been had to ſuch a qualification. Beſides, 
the claimant himſelf was there infeft; whereas here the community 
pretends to a privilege of acting by a delegate or proxy. And fur- 
ther, this claim of the Trinity hoſpital has been long dropped, and its 


name does not now appear in any rol. —The other decifion/of parlia- 


ment, anno 1703, in the caſe of this borough of Paiſley, is far from be- 
ing cone luſive; for the words of the minute ſhew, that notwithſtand- 
ing the objection was paſſed from by the party, yet the parliament 
had difficulties upon it, though, at the laſt, they allowed the objection 
to be withdrawn, and acquieſced to ſuſtain the vote, —Beſides, though 
that deciſion were in point, yet it would fall now inevitably to be al- 
tered, in conſequence of the act 7th of his late Majeſty, requiring 
property and poſſeſſion, and an oath. to be taken to that purpoſe by the 


claimant, —Neither can the reſpondents find any protection from the 
act 16th of the late King, which ordains, that no freeholder then on 
the roll ſhall be ſtruck off, unleſs complained of before the iſt Decem- 


ber 1743-—The evident purpoſe of that ſtatute was not to fix unalter- 
ably the qualification of voters, but. to free the perſons admitted on 
the roll from challenge, during.their own lives, where no complaint 
was exhibited within the time appointed. Once. in a life the quali- 
fication itſelf does certainly become. liable to challenge. Upon this 


plan the whole of the ſtatute proceeds; every ſentence of it relates 


evidently to an inrolment of perſons, and not of rights or titles. The 
legiſlature had no idea of ſo abſurd a thing, as bodies-corporate ſtand- 
ing on the roll of freeholders of any county, and. ſo made no provi- 
ſion with regard to them. The directions of the ſtatute, therefore, 
cannot apply to, them; the remedy is left to the common law, by 
which every freeholder has a proper right and intereſt, to have every 
voter not properly. qualified, removed from among them. Beſides, 
ſuppoſing the ſtatute did apply, there ſeems to be much the ſame al- 
teration, when one delegate is choſen from a borough in place of an- 
other, as when a predeceſlor dies, and the heir craves to be inrolled 
1n his place. 48 2 1 8 TH 
** The Lords ſuſtained the objections to the vote of the town of 
** Parſley, and found, That the delegate of that borough had no 


right to ſtand upon the roll of freeholders of the ſhire of Ren- 


freu and ordained him to be expunged therefrom.” 1. c. 
A. Wa. Stewart, Fobn Craigie, and Lockhart, Alt. Mili. Clerk, Tait. 
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JOHN WATSON of Meirbouſt, and other CREDITORS of 


AGAINST, 


The YOUNGER CHILDREN of the deceaſed ROBERT 
SCOT, merchant in Glaſgow. | in ? 


I. Proviſion in a marriage- contract to heirs and bairns. 2. Reduction 
on the act 1621. np eee oy Geo. 15 | 


, Y contract of marriage, in 1705, between Robert Scot and Apnes 
Stark, he provided her in a liferent-annuity of 500 merks, to be 
uplifted out of certain tenements. This annuity was to be reſtricted 
to 300 merks, in caſe of bairns exſting at his death; or if they ſhould 
all happen to die before majority or marriage, her full proviſion was 
to take place. He alſo became bound . to provide, in favour of the 
<« heirs whatſoever to be procreate of the marriage, the ſum of IL. 8000 
« Scots: and in implement thereof pro tanto, he provided to the ſaid 
e heirs the foreſaid tenements of land; and he alſo provided to the 
* heirs whatſoever to be procreated of the faid marriage, the fee of the 
© haill conqueſt ; and bound and obliged himfelf, and his foreſaids, 
% that he ſhould do no fact or deed. to hurt or prejudge his ſaid future 
“ ſpouſe, or the bairns to be procreate of the {aid future marriage, of 
« their reſpective proviſions of liferent and fee: above written.“ 
Robert Scot died in 1725, and left a fon, Andie do, and five younger 
children, then infants. VVV 
Andrew Scot made up titles to his father's heritage, and was infeft 
as heir to him, without objection made by the younger children. 
In 1740, when (as it aftewarrds appeared) Andrew Scot's debts ex- 
ceeded his effects, but no diligence had been done againſt him, he 
granted a bond of proviſion to his brother Robert, and four ſiſters, for 
3400 merks, of which his brother was to have 1c00, and each of his 
four ſiſters 600 merks. 5 e 
The bond bore this recital : “ Foraſmuchas my ſaid father died a 
% conſiderable time ago, without making any ſettlement of his affairs, 
or proviſions in favour of his other children, and they being ſtill 
“ unprovided for by me, and reaſon and equity requiring, that a ſuit- 
able proviſion were made to them out of their ſaid father's ſubjects, 
« to which I have ſucceeded as eldeſt lawful ſon and heir to him; 
ee therefore, and for the love, favour, and affection I bear to them,” 
Upon this bond infeftment was taken about two months after its 
date. | 8 55 NY 
In a ranking of Andrew Scot's creditors, this bond was objeded to 
upon the act 1621, as having been a gratuitous deed, granted to col- 
junct perſons, after he had contracted debts beyond the value of his 


effects, in prejudice of his lawful and onerous creditors. —lt was * 
. ſpercd, 
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ſwered, That the bond was onerous and effectual, as havingiibeen 


granted in ſecurity” or ſatisfaction of the younger childrens ſhare of 
the proviſions in their father's marriage · contract, and when no dili- 
gence had been done againſt the grante r. 

” Pleaded for the" creditors, 1e, The children had no right to any 
ſhare of the proviſions in the marriage: contract 1705. The ſum of 
L. 8000 was thereby heritably ſecured on certain tenements, and pro- 


vided to the heir ꝛ bat ſoc ver of the marriage; which is a technical 
term, admitting of no ambiguity in a ſettlement of ſucceſſion to lands, 


but importing, that the eldeſt ſon is called firſt, in excluſion of all the 


younger children.—2do, The bond in queſtion was not granted in im- 


plement of the ꝓroviſions in that contract, had any been thereby 
made for the younger children. Its narrative makes no mention of 


the contract; but, on the contrary, bears, that they were unprovided 


by their father, and that the granter had ſucceeded as heir to him; 


and that therefore he granted it for /ove and favour, which is the ſtrong- 


eſt deſcription of a gratuitous deed. And, 3tio, Suppoſing the bond 
had been given in implement of thoſe proviſions, and that the ſame 
had been due; yet, as it proceeded from the voluntary act of the 
debtor, in order to give his brother and fiſters a. preference to his 


other lawful creditors, when they were not demanding it, and when 


he knew his inſolvency, it, muſt be conſidered. as an act of fraud, 
_ Anſwered for the younger. children, mo, Where ſums of money, 
whether heritable or moyeable, or burgal tenements, are provided in 
the marriage- contracts of mercantile people, to heirs of the marriage, 
the whole children or b4irns are thereby underſtood to be called as 
heirs of proviſion, though the heir of line would be entitled to ſucceed 


in ſuch a ſettlement of a land-eſtate, where the repreſentation of a 
family may be ſuppoſed in view; February 1727, Macdoual, Stewart's 
anſwers, voce, Heirs of proviſion, But here the parties to the contract 


have further explained their intention of calling. the whole children, 
by the reſtriction of the, wife's annuity in caſe of bairns exiſting, and 
the father's obligation to warrant to, the bairns their proviſion of fee; 
and when, heirs and bairnus are called in ſucha contract, the clauſe is un- 
derſtood- to be exegetic, and to call the whole bairns; 13th February 
1677, Carnegie; 17th February 1736, Ranken. , OOO 


> 
N 


. .2ds, The narrative of the bond ſets: forth nothing but what was 
true; only it does not tell the whole truth, or that by the contract 
the younger children were entitled to about 10,000 merks, inſtead of 
3400 ſecured to them by this bond. . Suppoſing the granter to have 


overlooked the contract deſignedly, it can afford no objection to the 


palidity of the bond, when it till appears, that he Was debtor to them 


in a much larger ſum by chat contract, which he mult be preſumed 


to have had in vie 5 he granted this ſecurity... 
And, 3two, Notwithſt N 


1 : 


. 
* * i 9 i 34 « 


anding the a& 1621, 


. 


„ & + 


him, or to take a conveyance of any ſubject in ſecurity of it, although 


the debtor be then inſpſyent, if he has not been interpelled by prior 


diligence; 31ſt January 1627, Scougal.. Nor can this be conſidered as 
a ſecurity voluntarily given by the debtor, as he was in law and juſtice 
bound to have given it, the ſubjects on which the bond is granted be- 
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%, Not withſtanding the act 1621, it is competent to an one. 
rous Creditor, at any time, to take payment of a debt juſtly due to 
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405 DE CIS IONS OF THE -CCX xr 
ing the ſame with thoſe provided in the contract, of which the children 


as their, ſhares extended; ſo that he truly held the ſame only in tryg. 


Vor the creditors, Lockhart. a Ferguſon. * 7 i Clerk, Kilpatricl. 


to compoſe what is clled an zriſſand. 


| ſea, part of their grounds are intermixed. - 


could have compelled their brother to denude in their favour, as far 


The Lords repelleq the objections to the bond, and found the 
«« younger children entitled to be ranked on their intereſt pro- 
* duced in their due courſe, conform to the date of their infeft. 


% ment. D. R. 
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1 
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DAVID COVINGTREE of Newark. 

1 ; 3 EF. -Y 3 Ws FE . ; : | 

The' ſea-weed of which kelp is made, belongs to the heritor whoſe lands lie 
next to the ſhore, in virtue of his grant thereof, with wreck and ware, 


3 


i | | * EY 

IEE Earl of Morton ſtands infeft, upon a charter from the crown, 
in the earldom of Or#rey, and lordſhip of Zetland, with the lands, 

privileges, and pertinents, Fc. thereto belonging, as well by ſea as by 

land, with wreck and ware. * e | 


,# 


3 


In Orkney, the lands are frequently diſtinguiſhed by the denomina- 
tion of penny - lands; and eighteen of theſe penny- lands are underſtood 
The Earl of Morton, in virtue of the above charter, is proprietor of 
fifteen penny-lands in the uriſlands of Watland and Stealon, in the ps. 
rilh Gn e , oo 
Mr Covingtree of Newark is proprietor of the lands of Newark and 
Air, extending to nine penny-lands, lying nominally within the ſaid 
two uriſlands, under a charter from the crown of theſe and other 
lands, cum omnibus moſſis, moris, mareſiies, rect, wair, watth, Cc. 
ac omnibus pertinentibus quibuſcunque, tam non nominatis quam 
“ nominatis, tam ſubtus terra quam ſupra terram, procul et prope, ad 
e r Ho, 
The greater part of theſe lands belonging to Newark lie in a con- 
tinued ſtretch along the ſea-ſhore, and the Earl's lands, within or be- 
bind them; only a ſmall part thereof extending to the ſhore, at the 
end of Næwarl's grounds; and in ſome places, at a diſtance from the 


The tenants of both had been immemorially»in uſe of carrying off 
the ſea - ware caſt in on the ſhore, for the manure of their lands. 
This they uſed. to divide in ſome proportion to their reſpective per- 
ny-lands; and the Earl's tenants of his inland grounds were ſuffered, 
by Newark's tenants, to come through his grounds, and carry off their 
ſhares df that wreck, © FRE * 0 
KS: — —=a—g — 4 
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Of ure le a bufpctube of kelp was introduced into that country, 
The weed proper for making it, is not the looſe ware thrown in by 
the ſea, but what is there called tang, which grows upon and adheres 


to the rocks, and is cut off from them at low water.—Newart's te- 


nants begun to carry on that manufacture ſucceſsfully, upon the ſhore 


ol his own lands; and thereupon the Earl's tenants attempted to do 


the ſame on thoſe ſhores, but were interrupted. 


The Earl thereupon brought an action before the ſheriff againſt 


' Newark, for ſupporting his tenants in the poſſeſſion of making kelp 


on thoſe ſhores ; and the ſhexiff decerned in the Earl's favour. | 


Newark obtained a, ſuſpenſion, and repea ed a declarator of his own 


excluſive right to the property of thoſe ſhores to which his lands are 


adjacent, and to the cutting of tang, and making kelp thereupon. 
Pleaded for the Earl, It is agreed, that wreck and ware, and every 

thing which is the natural growth of the ſea, is inter regalia.— Here 

the parties have equally grants from the crown of wreck and ware ; 


but as theſe are general, they are only proper titles of preſcription of 


an excluſive right, by poſſeſſion on any particular part of the coaſts. 
The lands of the parties lie runrig or rundale, and their poſſeſſion of 


the ſea-ware has been joint, conform to their reſpective ſhares or pen- 


ny- lands of the two uriſlands, which ſeem to have been originally en- 
tire tenements, though now divided into penny-lands.— Their right 
and intereſt in the ſhores'and ware, ig. muſt therefore be common or 
joint, according to their poſſeſſion, in the fime manner as if one ori- 
ginal grant had been made by the crown to the ſeyeral proprietors of 


thoſe uriſlands of the wreck and ware on the coaſt thereof, conform 


to their ſeveral proportions of the urifland. Newark's having the pro- 
perty of moſt of the land next the ſhore, makes no difference, as diſ- 
contiguity does not exclude the Earl's intereſt, under the grant and 
poſſeſſion of what is inter regalia.— So it has heen found in the caſe of 
lalmon- fiſnings; and in the ſame manner, in the caſe of moſſes and 
muirs, which are not inter regalia, a joint property may be eonſtitut- 
ed on them by poſſeſſion ſolely as part and pertinent of other lands to 
which they are not contiguous. 1 
Anſwered for Newark, 1mo, That his title: 


from the crown are more 
ancient than the Earl's; as he refers to a charter upon record to one 
of his predeceſſors, as ar back as the 1632 whereas the Earl has on- 
ly produced a charter in 1743. If, therefore, Newart's titles are 
broad enough to give an excluſive right, they muſt be ſuſtained as 
preferable. 2do, With us the ſeaHhores, though ſtill common for the 
uſes of navigation, are underſtood to be inter regalia, and the property 


thereof may be given by the crown to a ſubject.— A gift of lands, 


with wreck and ware, however, neither bas been, nor can to any pur- 
poſe be granted, excepting where theſe lands are in fore part bound- 
ed by the ſea and its ſhores; and then ſuch a grant does imply an 
excluſive right to the ſhores adjacent to the lands, with the whole 
produce thexeof, ſubject only to the uſes of havigation, without the 
neceſſity of Fre cription, to ſupport it nig, lib. 1. d. 16. 542. — 
ene, title, Mrebt and ure. — The Earl's Eharter contains ſome lands 
bounded by the fea,” and ſo far he may have right to the ſhores; but 


as Newark, on the other hand, has a grant from the crown, not only 
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4 of his lands 1ying next to the ſen, but. of the wreck ard ware on the 
= ſhores. thereof, he has. thereby an excluſive title to the ſaid ſhores aq. 
| jacent to his lands. —Théugh part of the parties lands are interjected 
together, yet the bulk of them are neither runrig nor rundale, and 
| Newark has a great tract of ground next the ſhores in queſtion.— 
There is nqevi etice, nor even tradition, of each uriſland having been 
once a diſtinct renement : That name, and the leſſer proportions of 
penny-lands, are merely deſcriptive appellations, ſuch as, in other 
parts, forty- -ſhilling lands, Wc, . .zZt1o} The caſè of ſalmon fiſhings ; is dif. 
ferent: for though inter re lia, and frequently granted with lands, 
yet ſuch a fiſhing i is conlide red as a ate tenement ; ; ſo that a right 
thereto may, and does often ſuhſiſt, W ithout any concomitant grant 
of lands: whereas there is no inſtance of wreck and ware being 
granted ſeparate from lands that are conti iguous to the ſhore, —Moſſ; 
and muirs not being intef regalia, can afford no rule for this caſe; 
though, if the circumſtanges are ſuppoſed parallel, the deciſion will 
be agreeable to Newart's plea For example, if a moſs lies within 
one heritor's lands, and another at a diſtance has been in uſe only to 
get peats or turf from it, the pro: perty would be held to belong to the 
contiguous heritor, and the fer to have only a ſervitude.— And, 470, 
The poſſeſſion of the Earls tenants, of getting ſea*ware for the uſe of 
their lars, may have eſtabliſhed a propexypredial ſervitude for con- 
tinuing them in that polleflign, but can give them no Tight to extend 
that ſervitude, or encroadh on” Newart's propert in the ſhores, and 
tang growing thereor „vhich they have never poſſeſſed, and which is 
proved to be a weed quite diſtinct from the ware commonly uſed for 
manure; though 1 in ſome other places of Qriney, where they have no 
ware thrown in by the ſea, they ma have applied tang in that way, 


before the manufacture of kelp was 1 LOWN.,. 
„The Lords, found, That the Earl gf Morton, as reer af a part 
of the uriſlahds df Watland and'6tealon, has no right to cut 
* ware or tang for making of E Ip upon. the rocks or ſhores of 
«© Newark and Air,; and de n and declared accordingly; and 
«> aſſoilzied Newark;ros m JN ceſs at the Earl of Morton's in- 
% ſtance 3 reſerving t; ofthe „and his tenants, the ſervitnde of 
carrying off from the ſhore of the two uriſlands of Watlans 
and Skealon, or Ain, what wreck and ware ſhall be caſt there- 
His | Her in the two uriſlands, 
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25th June 1760. 
IAMEs and MAR G ARE T FARMERS, 
1 oor eg it 0 Af: * „ A 
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AGAL N S T 
AGNES MYLES and AGNES ANNAN. 


Odection ſuſtained to a teſtament ſigned by gotaries, That the witneſſes did 
not bear the defun give orders for. fagning, nor Jaw" her touch the 
4 5 | a ** 8 . 1 * 7 a, «2 af | 1 | | 


; * 3 
1 Farmer, the ſiſter of James ar r 
CF teſtament in favour of Agnes Myles and Agnes Annan, who were her 


James and Margaret Farmers, executed a 


This teſtament was ſigned, by two, notaries for the de- 
fun, and was executed recently before her death. 


It was objected againſt this teſtament by the heirs ab intęſtato, That the 


inſtrumentary witneſſes did not hear the defunct give warrant to the 
notaries to fign, nor did they ſee her touch the pen: That the ſubjects 


R 
mW x 


conveyed by the teſtament * | 
make this a deed of importance, and to ſubject it to the regulations of the 
act 1579, which, as to ſuch deeds, requires two notaries and four wit- 
neſſes to atteſt the execution: That the execution of this teſtament was 
inconſiſtent, with the expreſs words of the act 5. 168 1, by which it 
is declared, That no witneſs ſhall ſubſcribe as witneſs'to any party's 
* ſubſcription, unleſs he then know that party, and /2w him ſubſcribe, 
e or /aw or heard him give warrant to a notary or notaries to ſubſcribe 
wes We 2 ” - 7 RP | 
« for him, and, in evidence thereof, touch the notary's pen, or that 
© the party did at the time acknowledge his ſubſcription ; otherwiſe 
* the ſaid witneſſes ſhall be reputed, and puniſhed, as acceſſory to for- 
„ very,” „ ** „„. 

It was proved, That one of the notaries read over the diſpoſition, and 
then turned about to the bed-ſide where Agnes Farmer was lying, and 
was heard by the witneſſes either to ſay to her, I know you cannot 
write; or to aſk her, If ſhe culd write? But one of the inſtrumentary 
witneſſes depoſed, That he did not hear her make any anſwer, or de- 
* clare to them, that ſhe could not write; nor did he bear any orders 
given to the notary to ſubſcribe for her; nor did he /e her touch 
* the pen; nor did he hear her ſpeak a ſinglè word that day; and the 
might have been aſleep or awake for him: That he ſaw the two no- 
taries ſign the diſpoſition, which he believed they were ſigning in 
her name; but whether by her order he knows not; and he thought 
there was nothing incumbent/on him but to put his name to the 
paper. Depones, He did not ſee a pen in the hand of either of the 
© notaries when they went to the hed- ſide; nor did he ſee either of 

them have a pen, till they were ſigning at the table.” ä 
Another inſtrumentary witneſs deponed, “ That he heard no anſwer 
given, nor did he obſerve a pen in the-norary's hand: That he did 
not bear the defunct declare to the notaries, that ſhe could not write, 
or give them any orders to ſubſcribe for her, or touch the pen.“ 
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amounted to ſo conſiderable a ſum, as to 
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A third inſtrumentary witneſs deponed, That he did not hear her 
„ make any anſwer, or declare ſhe could not write, or give him an 
r her; and that he imagined there was no more in. 


« orders to ſign fo ,and*that 
„ cumbent on him, than to put his name to the paper.“ 

Anſwered, The deed in this caſe was extremely rational; and it i; 
proved, that thefdefun&.expreſſed her intention of ſettling her affairs 
in this manner ſomEtime before her death. The deed was read over in 

her preſence ; and ſhe is proved to have had at that time, though weak. 
her memory and judgment entire. The two notaries have depoſed. 
„That after reading over the deed to herwith an audible voice, 
they aſked her, the one after the other, alſo with an audible voice, 
4% ſo as the witneſſes might heax, If the deed was wrote according to her 
„mind? and, If ſhe was pleaſed with it? To which ſhe anſwered, Ves, 


4. 1 23 *. GP bs : * 2 0 4 ö 
« yes: That they then aſked her, If the could write her name? To 


Which ſhe anſwered, No: That they then ſaid to her audibly, ſo as 
c th itnefles might Hear, You Five us th . *Gon. i 

the witneſſes might Hear, Lou give us then commiſſion, before theſe 
«© witneſſes, to ſign for you? and having a pen, reached it over to her; 
, when ſhe put her hand forth from under the cloaths and took hold 


6 , | . M As. - a 1 5 
e of it. And the fourth inſtrumentary witneſs deponed, That he 


3 4. DN 


heard the queſtion put to her by the notary, If he ſhould ſign for 


* 


« her? and ſaw her take the en from the one notary, and deliver it 


(x 


- 1 * 1 * aA. ; . 
to the other; though, being at a diſtance from the bed, he did not 
" * "= 3 * 


hear her anſwer.” 


5 


7 


> W - 


Another witneſs alſo, who had been ſent for to be an inſt rumentary 
witneſs, but did not * rrive til after the deed had been read, and one 
of the notaries had obtained his authority, deponed expreſsly, to his 
having heard the other notary aſk authority to ſign for her, and that 
ſhe anſwered, Yea, yea, or, Les, yes. A cven the three inſtrumen- 
tary witneſſes referred to by thi purſuer hay depoſed, That they heard 
the diſpoſition read over, and heard the notaries aſk the defunct, he- 
ther or not ſhe.could write? It is impoſſible, therefore, to doubt, that 
her anſwer to this queſtion was agreeable to what the notaries have 
depoſed. And it is further proved, That the defunct, ſome days after 
the teſtament was executed, delivered it to the father of Agnes Myles, 
and recommended it to him to take care of it. 
In point of law, the eviden 


| ehe of the inſtrumentary witneſſes, impro- 
batory of the deed, may certainly be reargued by contrary evidence, 
For if, upon any occaſion, the inſtrumentary witneſſes ſhould upon oath 
deny their having ſeen. the, party-ſubſcribe a deed, or heard him ac- 
knowledge his ſubſeription, the verity of the deed might ſtill be aſtruct- 
ed by collateral proofs; as was found in a late caſe, Jabel Rolland contra 
Jobn Rolland maltſter in Culroſr ; though that caſe never came to a final 
deeiſion. A OW.» 
Obſerved on the beneb, That in this caſe, non deficit jus ſed probatio.—In 
the caſe of notaries, the zretelt th ictneſs ought to be obſerved, and 
they ought not to be allowed to diſpenſe with any part of the ſtrict 


LY 


forms. FE . dh » W a 3 1 * „ 3 2ah : 
« The Lords found, hat the teſtament was not regularly executed; 
% and therefore reduced the ſame ; and decerned.” * I. C. 
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COLIN, DUN CAN, and MARGARET CAMPBELLS, 


* 
* 


4 


1 p 
%% ͤ "3 MRS. Ws Rs 


5 4 5 9 * 
* AGAINST . 1 D 
| | fo 1" | | 4 s 


JOHN CAMPBELL of Ardrave. 
: : | ad N * . | LY N i 5 p 5 . * 5 by i | 15 1 a 
Huſband's power over the Foods in communion. 


ſe {barine Ganplel *wa8iirit mapried to Jobn Campbell of Kilinalia, 


* 


by whom ſhe had ſeveral childten; and after his death, to Joby 
Campbell of Ardnaue; of which marriage there was no ifſlue, © © 
Ardnave, the ſecond huſband, got ſomeè money, and other effects, 
with his wife, which had been left her by her firſt huſband ; and, on 
the other handy he ſettled her in a liferent-annuity, and other provi- 
ſions, in caſe of her ſurviv ing e 
This marriage having diſſolved in September 1748, by the predeceaſc 
of the wife, Colin, Duncan, and Margaret Campbells, her children of the 
firſt marriage, brought an action, as executors qua neareſt of kin to 
their mother, againſt Ardnave, for the half of the goods in commu- 
nion. Their right to inſiſt in it was not diſputed; and the defender 
having been ordained to exhibit an account of theſe goods, which he 
did by way of charge and diſcharge, the purſuers made an objection to 
this account, founded on the following ſtate of fads. , 

In the year 1741, during the ſubſiſtence of this marriage, one Alex. 
ander Campbell, a relation of the defender's, had died, and left the de- 
fender his executor and univerſal legatar, with the burden of paying 
his debts and ſome legacies. © Theſe debts and legacies amounted to a- 
bout L. 1000 Sterling; for all, or moſt of which, the defender gave his 
own bills to the creditors and legatees. The effects and debts owing to 
the defunct amounted to above L. 1200 Sterling; ee moſt of theſe 


debts were owing by bills or open accounts, the defender converted 


the whole into bonds, bearing intereſt,” and ſecluding'executors. All 
this was done from the 174 1 to the 1745. N i 
The defender Was like wiſe himſelf greditor to ſeveral perſons by bills 
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Obljedted by the purſuers, In the fir place, The defender cannot be 
Allowed to exhauſt the goods in communion, by the bills which he 
granted to Alexander Campbell's creditors, and legatees. Theſe bill; 
ought to be paid out of Alexander Campbells executry, which, is more 
than ſufficient for that purpoſe. At leaſt, 2diy, If the bills are brought 
in computo to reſtrict the Wife's ſliare, the bonds, which came in place 
of the executry- funds, ought likewiſe-to be brought in computo to enlarge 
it. For it would be unjuſt to load the wife with her ſhare of Alexan. 
der CanphelPs debts, while the huſband” pockets all his effects. This 
was probably what che defender had In view when he changed the ſe. 
curity, by taking bonds, bearing intereſt, from Alexander Campbells 
debtors, in place of the former bills and & XD agecounts, while, at the 
ſame time, he gave bills for the debts and legacies owing by him. But 
the Jaw will give no countenaneg to a device of this kind, calculated 
plainly to fruſtrate or diminiſh the, wife and childrens right to their 
ſhare of the goods in communion... The hafband's power of admini. 
ſtration of theſe goods, is indeed very ample during the marriage; but 
where he does any deed manifeſtly Frau Tent, and having no other 
rendency but to diſappoint the legitim for jus. reliae; the Court of Sef- 
ſion is in uſe to give relief; | Stair, toth January, 1679, Grant contra 
Grant; February 1728, Henderſon. And, dly, For the fame reaſon, 
it ſeems clear, that the two laſt bonds taken from Campbell of Ballinaby 
and Gillies of Duchra, in September 1748, and made payable five days 
after date, with an evident and moſt unfair intention of abridging the 
wife's intereſt in the moveables, when ſhe was lying i in extremis, ought 
to be brought in compute of the goods in communion. _ 

Anſwered for the defender, The creditors and legatees of Alexander 
Campbell were ſatisfied with his bills, in place of taking immediate pay- 
ment df their money. This happened as far back as the year 1744; 
and the defender did not then dream of any ſuch. claim as the pur- 
ſuers are now inſiſt ing in. Suppoſing no bills had been granted, the 
legacies and debts of Mlexander Campbell being fimply moveable, would 
ſtill have affected the goods in communion. And with regard to the 
bonds which the defender got from the ſeveral debtors, it was ſurely 
x moſt proper act of adminiſtration, to gonvert debts ſimply moveable 
into bonds bearing intereſt. At the ſame time, the defender is not 
bound to account for the reaſons of his conduct in this reſpect. A huſ- 
band has the ſole and unaccountable management of the effects in com- 
munion during the marriage; and though he cannot diſappoint the 
wife or children by any ſertlement to take effect at death, Which Is 
all that is proved. by the deciſions quoted for the purſuer, there is n 
doubt, that every alienation by him of theſe goods, or act of manage. 
ment concerning them, while the main ſubſiſts, is good againſt 
every perſon whatever. i 

The Lords found the defender Mahle to account for the two laſt 

© bonds; and repelled the 0b Jeruiog, Uto tae. reſt. 1. c. 
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tacks were. of. a lang ce e And pa ft ea he granted one to 
Robert Irvine and Thomas Rakþtb, 2 their heirs, of A oule and yard 
in the village of cler a fi ve acres of. the ge monty of 25 
dam, (then, under diviſion), for 1260 Neaxs. he tack ace wledgd 
the receipt of” a graſſum of I. 22 tertin ing; and bore alſo an obbga- 
tion for paymeiiffof a ef 5 5. Sterling 

The tenants: 1 * poet on. upon thoſet tags but the divißt on 
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oy 115 could not hate acgęſs to 


Ruox, Could notaſorit e his poſſeſſion to a title dexiv 


title only. And, 
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ip had a preferable ind exthfive. right to poſſeſd the hate by the 
cou ey, as having been huſpand to the heireſs, and had children by 


her. 2do, The tacks were granted without his father's permiſſion; 


andas n was defigned in them younger of Kifkconnel, the tackſmen 


e right; which muſt likewiſe 
Ma? Fs kourteſj ans n Publie, and not à private, title of 
, 3tio, The a4 1998 heing a, correctory law, cannot be cx 
10 0 preciſe words den. Te poſſcfſion intend- 

poſſeſſion of an apparent 
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muſt have known his fache e pre 


Sfleſs under that 
Ho whas Togo "wh oy 8. thes has a preferable title 
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ed he 'wholedapds fer in tenantry, 
2 tl U his/own death} in' 1718, though 
. | vie ave nor been recovered. He had 
Any i andate' or commiſſion 

tg Fit was! in yirtue of a tole- 
1 06 -polleffed.' 2% The titlehe aſſumed of 

Aer ab, propriet by 9 ſtrictly proper, becauſe he was not in- 
feft, yet 'being, the t tle under which apparent heirs commonly ad, 
proves, tbat he aſcribed his Poſſeſſton to chat title. Though the cour- 
76% is a part of the common law yetthe' actual title which a huſband 
anay thereby have is gacti, aud can only appear by is poſſeſſion, ſee 
ing the extent of it depe ds on th . Wite' s infefrmenr - It is often re- 
itricted by the Marriagerarticles, andereditors are nogobliged to know 
theſe: particulars. * Here creditors and tenants w 20, Contratted with ' 
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from falling un er the act 695, when that title is latent; far lels 
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caſe of Pitcairn does not apply: for there Lundine, who contracted 
the debt, not only poſſeſſed under a ſingular title, but truly was not 
in poteſſatæ to poſſeſs as apparent heir to his mother, ene, no ſuch 
title was known to belong to him at the time. 
The court gave different interlocutors in this caſe; which ſented 
to be attended with difficulty.—— was obſerwedon the bench, That 
here the apparent heir did in fag poſſeſs; and that third parties were 


in bona fide to ena with him, as „ him to poſſeſs under that 


character. 05 311 5 N . yt 
„ The Lords revollas the defence of the courteſy ; and found, That 
„ William Knox. polletied three years as apparent heir; and alſo 
e found, That the tack, notwithſtanding of its endurance, is 
« good. againſt 7 at Knox, the. heir paſſing Hy: 21 D. R. 
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PObert Huf, k 1 at e a * K 
had for many y 1 
Smart Tennent, nor . ws T of that factory, concluding, In, For 
payment of the balance of an account: current between them; 240, 
For the contents oF a bill drawn by a merchant in Leitb upon Te ennent, 
payable to Hag; and, 3110, For damages, in reſpect of Tennentis having 
injured Hog in his trade, by defawing his CHANGER, and 8 in- 
ſulted and beat him. >, ONE * Di? 
The defender oh jected to the; wiſdi iction of ths, Court 5 Seſſi on to 
try this cauſe, at leaſt. in the Arlt inſtance, in reſpect of both parties 


1 


being reſidenters at Canpvere, and ſubject to the juriſdiction of the 
conſervator-eourt” there 3 ; which he' N Was Pifratrre of the ju- 
riſdiction of the Court of Seſſion, $%- ' 

Pleaded for the defender, By the $i act of K. Janes Iv. pal. 6. 
the conſervator's juriſdickkon was eſtabliſhed over the Scots merchants 
at the ſtaple port; and the act appears to have been made ſoon after 
the ſtaple contract Mas entered into between the e Royal Boroughs and 
the magiſtrates of Eampuere; which ſhows, that it miſt have been ſpe- 
cially intended for the benefit of the members of the newzeſtabliſied 
factory at that port, in order to prevent; them from being put to the 
trouble and expence'of coming over to Scotland to get juſtice. The 


conſervator's * is confirmed and enlarged wel many ſabſequent 
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ſtatutes ; and the meaning of the words in the original act, ! That no 
ſea, but the conſervator, appears to have been; that no merchants 


beyond the ſea ſhould reſort to any/dther judge at home,“ as the 


not give the benefit to thoſe merchants which was evidently intend- 


the merchants ſubject to it; nor cou the Svogg legiſlature have in 


juriſdidtion of the Dutch judges is expreſsly excluded, and that of the 
conſervator further confirmed; by providing, That every queſtion 


nature and exigencies of government. It has therefore been juſtly 


wherever they go; and change of reſidence cannot afford an exemp- 


«, merchant” ſhall purſue another before any other judge beyond the 


act expreſsly gives the conſervator a juriſdiction over ſuch merchants, 
in queſtions with each other; and without that conſtruction, it could 


ed. ——2do, Sir James Balfour, Sir George Mackenzie, Sir James Stewart 
and our other lawyers, put this conſtruction upon the conſtitution of 
the conſervator-court/that its juriſdiction was fole-and excluſive over 
view merely the excluding that ef the . forei 


had no power. 3t72,'By the gt article 


. 


gu jadges, over whom it 
the ſtaple contract, the 


* or difference, civil or criminal; happening between two of the colt 
nation, ſhall be only pleaded, adjudged, and, by definitive ſentence, 
determined by the court, of the conervator,” He. 410, The 
long and continued acquieſcenee of the merchants reſid ing at this port, 
in the conſervator's juri{dietion, een trengthen it; as no 
example can be given of any Proceſs, having before been brought by 
them, againſt any of their own number, in this court, in the firſt in- 
ſtance. And, 5/, In 1749 the conſervatôf hay ing given judgment 
in a proceſs between Coutts and Cmpam and Ramſay, a bill of advo- 
cation thereof was refuſed as-incompetent ; and the Lord Ordinary's 
interlocutor adhered to on à reclaiming petition. In chat caſe it 
ſeemed to be admitted on all hands, that no queſtion ariſing betwixt 
the merchants at Campvere could, in the firſt inſtance, be brought 
before any other court than the conſervatox's; and if the contrary 
ſhould be now found, his juriſdiction will be in effect entirely abo- 


hihed;. i 


5 
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Anſwered for the purſuer, —Juriſdiction, at firſt view, ſeems to be 
naturally territorial, or confined to perſons and things locally within 
a territory ſubject to the dominion of the ſtate by which the juril- 


diction is delegated. This notion, however; but ill agrees with the 


conſidered, that laws ought to have more reſpect to perſons, as mem- 
bers of ſociety, than as inhabitants of a particular ſpot of ground. 
Every man born under a ſtate or government becomes a member of 
the bod y- politic, and is entitled to privileges as ſuch. It is reaſonable, 
on the other hand, he ſhould ſubject himſelf to the laws of that ſo- 
ciety in which he is firſt received, Now, as he cannot be deprived of 
his native privileges, without a regular forfeiture; neither can he 
throw off his natural ſubjection, without à ſpecial immunity. On 
this principle our lawyers have agreedg. that a ſubſiſting forum combe- 
tens is eftabliſhed-ratione originis. Neither our laws nor our ſupreme 
judicatures are conſidered as ſtrictly territorial; but extend to natives 


tion from them. -Henge acts of attainder, and putlawries, are paſſed 
againſt ſubjects abroad animo remanendi; and daily proceedings are 
had in this court againſt ſuch, upon citations at the market crols 0 
Edinburgh, pier and ſhore of Leith. —-—Decrees in thoſe caſes may - 
3 . qui 
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quire the aid of foreign judges in their execution, while nei 
debtors nor their effects are here ; but where the 8 = 
in court, (as in this caſe,) he muſt ſhow a legal exemption othicowife 
the proceſs muſt go on againſt him.——Now, the defender has in- 
ſtructed no exemption in this caſe. For, 10, The words of King 
James IV. 's act demonſtrate, that no more was thereby intended 
than to prohibit the Scots merchants abroad from ſuing each other be- 
fore foreign judges, when they could have their diſputes determined 
by the conſervator, or the courts of their native country, —* Before 
any other judge beyond the ſea,” can never be underſtood to ex- 
clude the judges at home, or on this fide of the ſea. And although 
the Scots legiſlature had no power over foreing judges, yet it had power 
over Scots ſubjects, and could impoſe penalties on them if they ne- 
glected its injunctions. And with this view, by the goth act both arl 
James VI. erecting the Scots factory in the Netherlands into an Werbe- 


to the King and his laws. — The conſervator- court being entirely a 


mw with that of the ſupreme courts in this country, whence it derived 
f $ 2 5 and the defender's argument, if it proves any thing, proves 
ty 3 as 8 would oblige the Scots merchants, in all other parts of 
- 1 "Rp . OY 1 get before the conſervator at Campvere 
2do, | our other lawyers, carry the matter no f: 
is univerſally admitted, namely at tl . 
5 ted, ely, that the conſervator is a judge 
N com- 
22 N between merchants within eee — ped 
_ 7 _—_ his ax is excluſive of the Court of Seſſion 
ztio, The ſtaple contract makes for the purſu 7 7 ; 
ſole view thereof bein n 
5 g to exclude the Dutch | 
—_ affecting the factory- concerns.— . 9 yo — 5 
ad no power, had they been inclinec 7 ey 
ed, to have carried the m: 
f ad the atter fur- 
ther; though, according to the defender's doctrine, the power 1 


2 Wg wen for the factory at Campvere ; as it is an evident ad- 
Yang ge 2 3 to have their cauſes tried in the ſupreme court here 
1 ort, if they incline, rather than to lie at the mere f 
I. e ar cer, who may poſſibly be not deeply killed in fg 
)3J)CCCC0 fe fy boo er Mie 
1 notice, e juriſdiction not being declined; an 
| | 2 08 _ rights and privileges of a ſubject * 
e ak * 50, As to the deciſion in the caſe of Coutts and 
ON 65 . 8 5 ave been given without mature conſideration : 
ee * apply to this caſe, as there the parties had fiſted th = 
222. age, 
8 N 4 = i C ) hi | | 
4 "_ caſe is brought originally e kpc 1 
2 3 this caſe chiefly on the ground of the fe 
333 _ ea which was held to be ſufficient to eſtabliſh a juri die. 
221 10 CAR. — natives abroad. And it was — th 58 
3 ks _ ee of Captain Wilſon's creditors. JOY 
9 ka the conſervator- court at Campvere was not thou ht 
At, ption from the ſupreme court of this country : 5 
contrary ; that the eſtabliſhment of a Scots For —.— 
5 N ſtrengthened 


ration, the members thereof were obliged to take an oath of obedience 


Scots court, its juriſdiction can at moſt be only conſidered as cumula- 


conſervator would be abſolute and uncontrollable : which could never 
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ſtrengthened the original juriſdiction of this court over the Scotſmen 


of Contts, as to the conſervator's judgments not being ſubje& to re. 


l : 2 
. — A. * 32 S TIES - 7 — IE — — A 2 . — 4 Le: - ENT m 
: 3 * 8 d : — > M =y — P 8 3 — Err _—_ TE Tags” HS 
n * - * * — 2 A — ng Co \ - r 2 4 
Sr, A y —__ = 5 — — . — — 1 <> 
= p — 2 , 3 > W; 2 Seneca x _ — 
. — earn WALES ů ů ů — ; X a * . r — = 
— — — . * - s ; Ws Pe g T = \ Z 1 
* — a : . . s PL : 
* R 46/2 ——— — 8 — —— 


— 
_ _ 
F CE CoLIGECe  IE eaarerf ts erg ms 


the wall of his kitchen. The magiſtrates ordained both theſe houſes 


to Mr Gordon. — 


compoſing that factory; and the propriety of the decifion in the caſe 


view here, was much doubted of. | 
The Lords repelled the declinature to the juriſdiction of this 
“ court; and ſuſtained the action.“ 15 os 7 


'For the purſuer, Dav. Rae, Alt. Sir Fo. Stuart. Reporter, Auchinleck. Cler k, 


No CCXXVI. 8th July 1760, 
1 . FP 


* 


AGAINST 
G ORD ON, 


In boroughs, one may build as near the march as be pleaſes, providing u 
drop falls upon his neighbour. : 
" Parts and Gordon had contiguous houſes in the town of Kirkcudbright, 
with back yards extending behind each of them. Gordon had an 
old kitchen behind his houſe, built cloſe upon the march betwixt the 
two yards. Clark, in the year 1755, built on his fide a coal-houſe, 
the ſide-walls of which almoſt touched the wall of Gordon's kitchen, 
At the ſame time he alſo built an houſe of office, opening towards his 
own yard, the back wall of which came within about eighteen inches 
of Gordon's kitchen. Gordon thereafter pulled down his kitchen, and 
built it up a-new, in a better form, with more windows toward 
Clar#'s yard; and he thereupon brought a proceſs before the mag! 
ſtrates of Kirkcudbright, inſiſting, That Clark ſhould be decerned to re- 
move both his coal-houſe and houſe of office, as being built too near 


to be pulled down; and Clark ſuſpended. 
Pleaded for Gordon, imo, With regard to the coal-houſe, That there 
muſt always be ſome ſpace betwixt contiguous houſes, which is regu- 
lated by the cuſtoms of particular boroughs : That in Kirkcud6rig)t it 
1s fixed at eighteen inches: That the coal-houſe in queſtion touches 
the wall of the kitchen. ** 
' Anſwered for Clark, That Mr Gordon never interrupted him when 
building his coal-houſe ; and therefore that it is too late to inſiſt upon 
having it pulled down. Beſides, as the coal-houſe is built with! 
ſhade- roof, ſloping towards Clark's own yard, no drop can fall from it; 
nor can it be in the ſmalleſt degree prejudicial to Mr Gordon's pro. 
perty. h 
b 2do, With regard to the houſe of office, it was pleaded for Grin, 
That though every man may uſe his property in what manner he 
pleaſes, yet he muſt not do it in emulationem vicini- That there welt 
many other more convenient places in Clark's yard, where ſuch 1 
houſe might be built: That it was offenſive, and a very great nuiſance 


d what 


Anſwered, That every man may build upon his own groun _ 
ho 
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houſes he thinks proper, though they ſhould be hurtful to his neigh- 


unleſs he has a ſervitude. 2 | 
yo regard Clark was not interrupted when building his houſes, as 
« the coal-houſe was built in ſuch a form as that the eaſing- drop 

« could not prejudge the charger's property, and as an houſe of 

« office is not declared to be a nuiſance by the laws of Brilain, 


the Lords ſuſpended the letters ſimpliciter.“ P. M. 
Act. Swinton. Alt. Arch, Murray. Clerk, Home. 
No CC XXVII. 5 xh J 1760. 


MACDONALD Colle dor of Exciſe, 
AGAINST 
MACNEIL of Tayniſh. 


Bond to the King effeftual, though not bearing the words Domino Regi.— 
Unintelligible bond explained by extraneous evidence. 


Ei! Macneil of Tayniſh, grandfather to the defender, on the 21ſt 
May 1714, granted an obligation of the following tenor: © Binds 
% and obliges him, his heirs, c. to content and pay to William Renton 
« collector of the exciſe of Argyleſbire, and his ſucceſſors in office, the 
« ſam of L. 12 Sterling, for the exciſe of the haill brewers within the 
lands therein mentioned, for the ſpace of one year complete, com- 
« mencing from the 1ſt of November inſtant to the iſt of November 
« 1714 years, being L. 3 Sterling quarterly, beginning the firſt quar- 
« ter's payment thereof at and againſt the 1ſt day of February next to 
* come, and ſo forth quarterly,“ HF. Macdonald, the preſent collec- 
tor, brought a proceſs againſt Tayniſb, for payment of L. 5, 105. as the 
balance of two quarters reſting by his grandfather, and for intereſt. 
Pleaded for Tayniſb the defender, No action can be ſuſtained upon 
this bond, 1mo, Becauſe, by ſtatute 39th of the 33d year of Henry VIII. 
all obligations taken to the King are to be made in theſe words, Do- 
mino Regi, et ſolvend. eidem Domino Regi- whereas the bond in queſtion, 
which is for exciſe- duties, is taken to another perſon, and does not fo 
much as bear to be for the uſe of his Majeſty: 2do, Becauſe the bond 
is abſolutely unintelligible, and cannot be the foundation of any 
e 5 0 5 | 
Anſwered for the purſuer, The defence upon the Engliſh ſtatute was 
over-ruled by the Lord Ordinary in Auguſt 1754, and his judgment is 
now final. But beſides, the defence is not good. The ſtatute enacts, 
That all obligations ſhall be taken in theſe words ; but it does by no 
means annul thoſe that are taken in different terms. The only penal- 
ty is, that perſons who take ſuch obligations in other words may be 
impriſoned but the obligation is ſtill effectual. Agreeable to this it 
was decided 27th November 1735, Commiſſioners of Exciſe againſt 
Mitchell of Pitteadie, Though the bond is inaccurately wrote, yet it 
may be underſtood ; and is explained from the exciſe-books, which 
demonſlrate, 


.420 DECISIONS OF THE Ne CCXXxym 


-demonſtrate that the year agreed upon was, from the Iſt of November 
1714 to the iſt of November 1715. 8 


66 The Lords found Tayniſb liable only for the Lis 5. 10 g. of princi. 


« pal, but not for intereſt.” P. M. 
Ad. Advocatus. Alt. Ro. Campbell. Clerk, Fuſlice. 
No CCX XVIII. Tos Hth July 1760. 


Sir WILLIAM MAXWELL, 
AGAINST 
JOHN PRINGLE. 


A minor gets two rings worth about L. 40, and grants bond for 150 gui 
neas, payable at the firſt term after his marriage or death, and renews 
the bond after majority; — the bond found good, 


IR William Maxwell, when not quite major, purchaſed from Mr 
Charles Murray two rings ; for which he granted an obligation of 
the following tenor. He ſets forth, That Mr Murray had inſtantly fold 
and delivered to him two rings, in value upwards of L. 40 Sterling; 
for which he binds himſelf, and his heirs, to pay to him 150 guineas 
at the firſt term after his marriage or death, with penalty and annual- 
rent after that term : And he farther binds himſelf to renew the bond 
after his majority, when required. 
Sir Milliam being major, grants a new bond to Mr Murray, by which 
he acknowledges, that he is juſtly addebted, reſting, and owing, to 
him, L. 157, 10s. which he obliges himſelf to pay at the terms and 
on the conditions mentioned in the firſt bond, | 

Sir William infiſted in a reduction of the bond, againſt Mr Pringle, 
truſtee for Mr Murray's creditors. | . 

Pleaded for the purſuer, This bond proceeds on a falſe narrative, as 
it ſets forth, that Sir Milliam owed Mr Murray 150 guineas, whereas 
only L. 40 was advanced. The bond is uſurious, as the ſum it con- 
tains is double what could ever be due, according to any calculation 
of the purſuer's death or marriage. The court has ſo decided in two 
late caſes ſimilar to the preſent, but much more favourable to the cre- 
ditors; Dr Abercrombie contra Earl of Peterborough, 12th Fuly 1745 Sir 
Michael Stewart contra Earl of Dundonald, 7th February 175 3. In both 
theſe caſes, the contracts were truly bargains of hazard, in which the 
creditors run a great chance of loſing their money. In the preſent 
caſe, there was no hazard; the bond was undoubtedly due, and only 
payment delayed till death or marriage; and the conſideration to be 
paid by the debtor for that forbearance greatly exceeded the higheſi 
computation of legal intereſt that could poſſibly be due at any 0 
theſe periods. 8 | 
Anſwered for the defender, This was not a loan of a certain ſum of 
money, for a conſideration above the legal intereſt. It was a chance- 
bargain, The parties agreed, that the rings were worth above L. 40; 
but how much, is uncertain, Mr Murray had a pretium affectionts - 


IS 
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his rings. Sir William's death or marriage were uncertain as to the 
time, and he might have died bankrupt. Such chance-bargains are 
not contrd bonos mores, nor reprobated by che law of Scotland. The pre- 
ſent caſe differs from that of the Earl of Peterborough, in three mate- 
rial articles: Ino, This is not a loan of money, but a bargain about 
rings, the value of which was not fixed. 20, In the'preſent caſe, Sir 
Millium, three years after, when major, ſciens et pridens, and when he 
muſt have known the juſt value of the rings, renewed the bond; which 
is paſſing from all objections. 31, Sir William has diſpoſed of the 
rings, and ſo cannot reinſtate Mr Murray in his former condition, 
r {ugh eales” HOO ho 

-- Replied for the purſuer, It was not a chance-bargain; for the value 
of the rings was fixed to L. 40, and is not yet pretended to be greater. 
The new bond is admitted to have come in place of the old one; fo 
is liable to the ſame dbjections. The rings were clearly ſold for L. 40; 


and this action is not brought to reduce the fale of the rings in totum, 


89 * 


. x 
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but only to correct the inequality. 1 dands 
The Lords repelled the reaſons of reduction, and aſſdilzied.“ p. *. 
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WATSON S. 
Seats in churches, taken to beirs and neareſt repreſentatives, divide among 
the neareſt relations in the ſame degree. | * 


"HE magiftrates of Dundee, in the year 1669, empowered their 
kirk-treaſurer to ſell, at certain rates, the pews or deſks which 
they had erected in the eaſt kirk of Dundee. In purſuance of this 
commiſſion, they were fold to different perſons ; and the diſpoſitions 
run uniformly in the following words: To ſuch a perſon, and his 
„ heirs, and others his neareſt repreſentatives whatſoever, reſiding 
* within the town and pariſh, heritably; ſecluding his aſſignees.“ 

Three of theſe ſeats came by progreſs into the perſon of Alexander 
Watfon; who died in 1736, without children, leaving E//abeth Watſon, 
the purſuer, his ſiſter-german, and Agnes and Eupbame, fiſters- confan- 
guinean, Upen his death, Eliſabetb, the purſuer, contended, That the, 
as her brother's ſole heir, was entitled to all the three ſeats; Her ſiſters 
maintained, Nhat each of them had an equal right; and as there were 

three ſeats, each of them was entitled to the poſſeſſion of one. 
Pleaded for Eliſabeth the purſuer, Seats in Wache as being res re- 
Ggiofe, cannot be fold, nor be capable of property, as feudal rights. 
All that can be competent to any particular ꝓerſon, is the right of ſit- 
ting in a certain ſeat. Though ſeats in churches, however, are not feu- 
dal rights, as they are held of no ſuperior, and incapable of infeft- 
„ 5 Q ment; 


— 4 
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ment; yet, ſeeing they are ſervitudes, or rights affecting an immove. 
able ſubject, they are heritable rights, and ſuch as the heir can take 
without a ſervice. They muſt therefore go to che heir at law: And 
conſequently, the ſeats in queſtion muſt belong to the purſuer, who 
has been ſerved legitima et propinguior heres to her brother. The Clauſe 
in the diſpoſition,”** to his neareſt repreſentatives whatſoever,” muſt 
be interpreted according to law; ; and as the right of ſitting in a par- 
ticular ſeat is of an heritable nature, it muſt go to the. purſuer, who 
is heir at lay to the defunct. 

Anſwered for. the defenders, The: right in e is of a very ano. 
malous nature, and ſuch as is not known in law. It is neither pro. 
perly an heritable nor yet a moveable right; and ſo the rules of law, 
diſtinguiſhing hat rights go tocheirs, and what to executors, cannot 
apply to it. And-there appears to be as good reaſon, that the younger 
children ſhould; be allowed to continue their father's poſſeſſion of 3 
ſeat in the church, as that the eldeſt ſon ſhould take the whole, more 
eſpecially when there is a ſeat for every one of them. The words of 
the diſpoſitions put this paſt all, doubt, by which the ſeats are given, 
not to the heirs entirely, but to neareſt repreſentatives whatſoever, 
reſiding within the town and pariſh'of Dundee. This is a particular 
deſtination, and muſt have its effect. 

” © The Lords having conſidered the diſpoſitions produced, by which 

d the ſeats in the church of Dundee are granted, not to heirs fim- 

6, ply, but to the grantee, his heirs and other neareſt repreſenta- | 
„tives whatever, reſiding, within the town or pariſh of Dundee; 
in ręſpect it is not denied, that tlie ſeats in queſtion were diſ- 
e poned in the ſame terms, and that it is not denied, that the 
« ſeat poſſeſſed by the purſuer is ſufficient to contain her family, 


«« aſſoilzied the defenders; 3 and decerned. oy P. M. 
Act. Maclaurin. 4 e Clerk, Home. 
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Du Juice of heat? cannot; judge any cauſe.) 


N a att Bn woke ors * the peace, it was pleaded That 
che decree had been pronounced by a ſingle juſtice; whereas two 
or more are by law. required, for: holding a leck or for pronouncing 

any ſentence. 4 e 
„ The Lords 128 the cauſe to * — of peace, with this 
A inſtruction, That this cope ſhould de ©. Judged by two or more 
40 Juſtices of the Peace.! 1 . 
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Heirs of entail, though not heirs of line to the laſt infeft, muſt be entered as 
\ heirs, not as ſingulur ſucceſſors, the ſuperior having acknowledged the 
entail by a chatter and infeftment. en ag 
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CIR William Denham, in the year 171 r, executed an entail of his eſtate 

of Weſt/hiells, in favour of himſelf, and a certain ſeries of heirs, 
under ſtrict irritant and prohibitive clauſes de non alienando, c. | 

In 1726, Sir Robert, the firſt inſtitute, having neglected to inſert the 
proviſions and irritant clauſes of the entail in his general ſervice, was. 
found, by decree of the Court of Seſſion, to have incurred an irritan- 
cy, and to have forfeited all right to the eſtate, for himſelf and his 

deſcendents. | U 3 

In conſequence of this decree, Sir Archibald, the next ſubſtitute, ſer- 
ved himſelf heiriof tailzie to Sir Milliam; and as a part of the eſtate 
held of Mr Lockhart, he took a charter from him, which contained a. 
clauſe, That every heir of entail ſhall be obliged to pay a year's rent 
for his entry, unleſs he be at the ſame time heir of line to the perſon 
who, died laſt veſt and ſeiſed; and accordingly Sir Archibald paid 
L. 200 Sterling to Mr Lockhart, as a compoſition for a year's rent. 
Ihe decree of the Court of Seſſion was reverſed upon an appeal, 
and the eftate was adjudged to Sir Robert Denham, ſon to the former 
Sir Robert; who likewiſe took a charter from Mr Lockhart, containin 
the ſame., clauſe ; and the compoſition- money paid by Sir Archibald 
was allowed-:to: him at accounting with Sir Robert. 


1 » 


Sir Archibald again fucceeded to the eſtate upon failure of Sir Robert 
and his deſcendents; and Mr Lockhart brought a declarator of non- 
entry againſt him; in which the following queſtion occurred, Whe- 
ther Mr Lactbart was bound to give a charter to Sir Archibald, who 
was not heir of line to Sir Robert, the perſon laſt veſted and ſeiſed, 
without payment of the year's rent, in terms of the two charters con- 
taining the clauſes above noticed? a OR 
. Pleaded for Mr Lockbart, Relief is a well eſtabliſhed caſualty of ſu- 
periority, as old as feudal- rights themſelves. When a ſuperior receives. 
the new vaſſal, he has from the beginning been entitled to a year's 
rent. As this caſualty was due even when the heir of the fomer vaſ- 
ſal was entered; much more was it claimable when a ſtranger was re. 
ceived into the feu. In courſe of time, as the heir was underſtood to 
have a more favourable right than a ſtranger, this caſualty, in the 
caſe of an heir, has been reſtricted to a leer ſum, according to the- 
nature of the holding; but no ſuch reſtriction has ever taken place in 
the caſe of a ſtranger. | This is a caſualty inherent in the nature of a. 
Zap + and vvhich has been confirmed by the conſtant practice of Scor- 
land. When the heirs of the vaſſal ſucceed, nothing is paid but a 
| year's 
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year's feu-duty ; but when a fingular ſucceſſor claims to be entered 
he pays always a full year's rent as a compoſition. &  _ | 

This right is ' underſtood to be ſ well eſtabliſhed in the ſuperior, 

that the vaſſal can do no deed to hurt or impair it. Thus a ſuperior 
cannot be obliged to receive a body corporate as his vaſſal; becauſe 
there can be no hopes of any future caſualties. Upon the ſame prin. 
ciples, a ſuperior is not obliged to enter a vaſſal under a ſtrict entail, 
-unleſs his former rights and caſualties are reſerved. By ſuch entail 
the property is locked up; all ſingular ſucceſſors are for ever debar. 
red; and the ſuperior loſes his caſualty of relief. He is well entitled, 
therefore, to reſerve in the charter which he grants, all his rights and 
caſualties as they formerly ftood; that is, a full year's rent when any 
one who is not heir of line to the laſt, 8 in the feu, is called by 
the will of the entailer. The purſuer has made ſuch reſervation in 

both the charters above mentioned, ll... 

The ſtatute 1685, which authoriſes entails, provides, That it ſhall 
not prejudge his Majeſty as to confiſcations, or other fines; or his 
* Majeſty, or any other lawful ſuperior, of the caſualties of ſuperiori- 
te ty which may ariſe to them vut of the tailzied eſtate.?” This puts 
the matter paſt all doubt, as it provides, that every caſualty which 
would have been competent to the ſuperior before the entail, ſhall, 
notwithſtanding thereof, remain unhurt. N . 

Agreeable to this, the purſuer, in both the charters above mention- 
ed, reſerved expreſsly his right to this caſualty; and his vaſſals, par- 
ticularly the defender, accepted of the charters with this clauſe; and 

therefore the defender is barred perſonali exceptione from objecting to 
its having effect. nn oo 3; cat hoy TT: 


Anſwered for the defender, The preſent queſtion does by no means 
concern the caſualty of relief. That cauſualty only took place when 
heirs were to be entered; for by the old feudal law there was no me- 
thod of compelling ſuperiors to receive ſingular ſucceſſors into the feu. 
In proceſs of time, however, when vaſſals came to-be confidered as pro- 
prietors, various methods were deviſed for compelling the ſuperior to 
admit of ſuch alienations, for payment of the vaſſal's debts, or tranſ- 
mitting the eſtate to ſuch heirs as he thought proper. For this pur- 
poſe the act 1469, anent appriſings, and the act 1672, anent adjudi- 
cations, oblige ſuperiors to receive appriſers and adjudgers, upon pay- 
ment of a year's rent, not as a relief, but as a compoſition for chan- 
ging the former inveſtiture. As the grounds of debt upon which theſe 
appriſings or adjudication proceeded, might be deviſed to what ſeries 
of heirs the creditors thought proper, the charter which the ſuperior 
was compelled to grant, behoved to be in fayour of that ſeries of heirs; 
and when the appriſing or adjudication became a title of abſolute pro- 
perty, the ſupetior could not refuſe to admit any of the heirs upon 
whom the eſtate was ſettled in the charter, upon pretence that they 
were ſingular ſucceſſors. ' The fame method was introduced by the 
ſtatute 1690, in the caſe of purchaſers of bankrupt eſtates. From an 
analogy of the ſtatute 1649, truſt-bonds were introduced, by which 
vaſſals had it in their power to ſettle the ſucceſſion of their eſtates in 
what manner they thought proper. 

This matter was made ſtill more eaſy by the act of the 20th of 
George II. concerning wardholdings; by which it was provided, Tow 


} 
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in all caſes ſuperiors ſhould be obliged to receive diſponees, in terms 
of the procuratory of reſignation; and therefore it is now underſtood, 
that no ſuperior can refuſe to grant a charter in favour of any perſon 
ho has obtained a diſpoſition and procuratory of-refignation of lands, 
whether it is in favour of the diſponee, and his heirs whatſoever, or 


any other ſeries of heirs whom he has thought fit to call to his ſucceſſion, 


To this purpoſe Lord Bankton gives his opinion, Book 3. tit. 2. 10. 
The demand made by the purſuer is moſt unprecedented ; and no in- 
'fance:can be condeſcended on in which ſuch a compoſition has been 
found to be due. It is evident, therefore, that when onoe a tailzied 
ſucceſſion is eſtabliſhed by a new inveſtiture, the ſuperior cannot de- 
mand the compoſition of a year's rent from the ſucceſſive heirs, under 
pretence that they are fingular ſucceſſors, as not being the heirs of 
line of the perſon laſt infeft. An heir of the inveſtiture can by no 
means be looked upon as a fingular ſucceſſor; and therefore, as the 


defender is heir of the laſt inveſtiture of the eſtate granted by the pur- 
ſuer to Sir Robert Denham, he is intitled to be entered as an heir, and 


not as a fingular ſucceſſor. | | 

The ſtatute 1685 cannot alter the caſe: 1, Becauſe this is not a ca- 
ſualty of ſuperiority, but only a perſonal right competent to the ſu- 
perior, for which he can neither enter into poſſeſſion, nor poind the 
ground, as in other caſualties; and, ado, Becauſe the ſuperior's right 
is only reſerved as it ftood before that ſtatute; and it is certain, that 


at that period he would not have been found intitled to the compoſition 


now claimed. ER: 15 | 
The two charters founded on can be of no weight : for the one, taken 
by the defender himſelf, was totally ſet aſide by the decree of the 
Houſe of Lords; and the other, taken by Sir Robert, cannot bind 
the defender, who repreſents him in no other way than as an heir of 
entail, 7 
„The Lords found, That in reſpect the purſuer had acknowledged 
the entail, by granting charter and infeftment thereupon, to the 
late Sir Robert Denham, he was obliged to enter the defender as 
heir of entail, and not as ſingular ſucceſſor.”” „„ 


Act. Wa. Stuart. Alt. Miller. Clerk, FJuſtice. a N 
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HUGH STEWART of Northwoodfide, 
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AGAINST 
The TRUSTEES of GEORGE HOUSTON of Jobn/ton. 
Action refuſed on a bill which bad lain over t wenty-ſeven years. 


Eorge. Houſton of Johnſton was, in ſummer 1755, charged for payment 
G7 a bill of L. 15, accepted by him, of date 5th Murch 1728, and 
3 to Hugh Stewart of Northwoodfide againſt the 5th day of May 
mereafter. | RE x : 
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ſometimes borrowed {ſmall ſums from his neighbour Mr Stewart, which 
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Mr Houfton ſuſpended the charge; but having died before the ſuſ. 
penſion was diſcuſſed, the proceſs was transferred againſt his appa. 
rent heir, and certain truſtees named by him in his laſt will to manage 
his eſtate for behoof of his heir and creditors. 

Pleaded for the ſuſpenders, That this bill was not a legal document 
of debt, as it had lain over for twenty-ſeven years, without diligence 
done upon it, and. had not been homologated by payments of intereſt 
or otherwiſe. Beſides, from the circumſtances of the caſe, there is the 
ſtrongeſt preſumption that this bill was paid and extinguiſhed ſoon after 
it became due: for it appears, that Mr Houſton was proprietor of a con. 
ſiderable lime-work in the neighbourhood of Mr Stewart's farm; that 
he was in uſe to furniſh him in large quantities of lime; and that he 


were afterwards allowed in accounting for the lime ; and, particular- 
ly, there is evidence, from a miſſive produced, that not long after the 
date of the bill in queſtion, viz. in Fuly 1729, Mr Houſton burned ſome 
kilns of lime for Mr Stewart, which were to be delivered to him in 
payment of certain ſums which he then owed him ; probably, among 
others, the bill in queſtion. | | 

Anſwered for the charger, Bills are probative by act of parliament; 
and as no preſcription of them is eſtabliſhed, ſhorter than the long 
preſcription of forty years, they muſt be held as legal documents of 
debt within that period. The preſumption of payment from the long 
taciturnity can have no weight in this caſe. Mr. Houſton was very in- 
exact in his payments; and Mr Stewart was unwilling to preſs a friend 
and neighbour for ſo trifling a ſum. The charger does further aver, 
that he was in uſe to pay ready money for the lime furniſhed to him 
by Mr Houſton; and the lime-books are not produced to ſhow the con- 
trary : neither 1s there ſufficient evidence, that the quantity alluded to 
in the miſſive was actually furniſhed. 


© The Lords, in reſpe& of the circumſtances of the caſe, found, 
That no action lay upon the bill; and ſuſpended the letters /in- 
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| Act. Wa. Stewart. Alt. Ilay Campbell. : 

| | | v 

NO, | | 15th July 1760. b 


CHRISTIAN ANDERSON, 
acainsrT 


ANDREW and WILLIAM ANDERSONS. 


Deathbed-diſpoſition effeual to a legatee, if the heir does any thing dt. 
hnowledeing itt. 
Illiam Anderſon executed a diſpoſition of his lands of Raſh1cgra" 
in favour of Milliam Anderſon, his brother's ſecond ſon, paſſing 
by Andrew, the eldeſt ; burdening him with payment of a. legacy o 
L. 50 Sterling to Chriſtian Anderſon, his niece. This diipoition. 3 
1 * CONIC 
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confeſſedly executed upon death- bed; and therefore William, the diſpo- 
nee, agreed to give up the lands to his brother Andrew. For that pur- 
poſe he executed a deed, by which he renounced and gave up all right 
or title he could have to the lands by virtue of this diſpoſition, in fa- 
vour of Andrew. After this renunciation, there follows a clauſe, bear- 
ing, That in caſe Andrew ſhould think proper to make up his titles 
upon the procuratory of reſignation contained in this diſpoſition, Mil. 
liam diſpones to him the lands as. contained in the ſaid diſpoſition, and 
aſſigns to him the procuratory, e. He then provides in the follow- 
ing words: It is hereby declared, That my granting this preſent 
& right and diſpoſition to my brother, and his accepting thereof from 
me, ſhall not ſubject him or me to the payment of any of the legacies 
« .with which the ſaid diſpoſition is burdened; and particularly, that 
e my ſaid brother ſhall be obliged to free and relieve me thereof.“ 
Andrew executed the procuratory contained in this diſpoſition; and 
was thereupon infeft. Chriſtian Anderſon brought a proceſs againſt 
both the brothers, for payment of the legacy left to her by her uncle: 
and the Lords found 4ndrew liable; but pronounced no judgment 
with regard to William. 5 33 9 
Pleaded in ſubſtance for Andrew, That the diſpoſition in queſtion 
was, to all intents and purpoſes, null and void: That it was in his 
power to have brought a reduction of it; in which caſe, the purſuer's 
legacy, as well as the reſt of the diſpoſition, would have fallen to the 
ground: That the method he took to make up his titles to the eſtate, 
was only intended to ſave the expence of a ſervice, and by no means 
to ratify or homologate the diſpoſition: That this was declared in the 
renunciation itſelf, where it was particularly provided, that that deed 
ſhould by no means be underſtood as an homologation of the legacies : 
That Andrew had a ſeparate right to the lands, which he virtually 
made uſe of when he compelled Milliam to grant the renunciation in 
queſtion, SE, 3 
Anſwered for the purſuer, That deeds executed upon deathbed are 
not ipſo jure null, but only reducible at the inſtance of the heir: That 
William, by conveying the procuratory to Andrew, ſubjected himſelf 
to payment of the legacies ; and Andrew, by accepting of this con- 
veyance, became bound as his ſucceſſor whatſoever : He undoubtedly 
accepted of the deed, becauſe he took infeftment on the precept of 
ſeiſin therein contained; and upon that title poſſeſſes the lands of Ra- 
ſbiegrain to this day: That the declaration contained in the diſpoſi- 
tion cannot be regarded; for that the defender cannot pretend to take 
advantage of the diſpoſition, and at the ſame time refuſe to ſubmit to 
the burdens therein contained. . | 
In reſpect that Andrew Anderſon made up his titles to the lands 
upon the diſpoſition in queſtion, and poſſeſſes thereupon, there- 
3 fore find him liable to the purſuer in payment of the legacy of 
L. 50 Sterling, with annualrent and fun, as contained in ng 


e diſpoſition made by Raſpiegrain.— | P. M. 
AQ. Sir David Dalrymple.  - Alt. Swinton. Clerk, Kirkpatrick. 
4 | 
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428 DECISIONS OF THE No ccxxxlx. 
No COXXXIV, = 0 
"JANET TNCLIS, 


/ 


10th July 1760, 


AGAINST. 
DAVID Mt LUER. 


"Though a legacy falls by the predeceaſe of the legatee, yet, if beirs ar; 
named, the heir takes it upon his ſurvivance and though he dies after. 
wards without making up titles, the legacy will fall to his neareſt in 
kin, and not to theſe of the finſt legatee. 


— 


"*YObn Chalmers of Corſebill diſponed his eſtate to Fobn Chalmers writer 
in Edinburgh, with the burden of a legacy of L. 100 Scots to Jabel 
Inglis, her heirs, executors, or aſſignees. Jabel died before the teftator; 
but left a fon Richard Miller, who ſurvived the teſtator, but died with- 
out making up any titles to the legacy. | | 
After his death, David Miller, his father, confirmed himſelf execu- 
tor to Richard, and gave up this legacy in the inventory. Janet Inglis, 
ſiſter to Jabel, having confirmed herſelf executrix to her qua neareſt 
of kin, brought a proceſs againſt Fobn Chalmers for payment of this 
legacy; and Chalmers raiſed a multiple-poinding. 
Pleaded for Janet Inglis, As Richard Miller died without making up 
any titles, the legacy was never ſo veſted in him as that it could tranſ- 
mit to his executor. David Miller's confirmation, therefore, as near- 
eſt of kin to his ſon, cannot convey to him what did not belong to 
his fon ; but the legacy muſt go to Jabel Inglis's executors, by con- 
firmation or otherwiſe. Had this legacy been left to 1/abel Inglis, and 
failing of her, to her ſon Richard nominatim upon Richard's ſurviv- 
ing his mother, the legacy would have gone to his neareſt of kin con- 
firming executor to him. But the legacy is left to abel Inglis, her 
heirs, executors, and aſſignees; and therefore a title muſt be made up 
to it by confirmation, in order to veſt the right in the executor con- 
firming, ſo as to tranſmit the right to his executors ; and if the near- 
eſt of kin die without making up his titles by confirmation, he can 7 
tranſmit no right to his neareſt of kin, but that debt muſt be taken 
up, as is done in this caſe, by the neareſt of kin who ſhall confirm 
executor to 1/abel Inglis. Her ſon Richard never was her executor; 
but Janes Inglis is confirmed in that office, and therefore muſt be in- 


titled to the legacy in queſtion. | ch 

Pleaded for Miller, As Iſabel Inglis died before the teſtator, the legacy . 0 
never belonged to her, and therefore cannot be taken up by confirm» Wl uſ 
tion, as in bonis of her. It is left to her, and to her heirs and execu. a 


tors: failing of her, therefore, they come in as legatees or conditional 
inſtitutes, and muſt take in their own right, and not through her by = 
confirmation. Agreeable to this doctrine, Yoet gives his opinion, u qu 


the tit. De mortis cauſa donationibus, F 7. where he expreſsly conſiders Bn th 
the heirs of the firſt legatee as being themſelves alſo legatees. A cou. be. 


firmation to abel, therefore, would be entirely inept, and could be o 


no other uſe, but to demonſtrate, that Richard was neareſt of Ys an 
1 
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executor to his mother. But neither a ſervice as heir, nor confirma- 
tion as executor, are required in the law of Scotland, ad factum de- 
mon/lrandamy where no ſubject is to be carried by them. Thus it was 
expreſsly decided, Houſton of Jobnſton againſt Nicolfon' of Carnoch, 28th 
January 1786. ? 51 30 zoom Of 49% « eee ee DEAL "Of 2 
As therefore this legacy never belonged to 1/abel Inglis, becauſe 
ſhe did not ſurvive the teſtator, no confirmation to her was neceſſary. 
Richard Miller had right to this legacy as legatee; and there is no 
doubt, that where a legacy is due, it tranſmits, though the legatee 
die before confirmation in the ſam manner as an executor who is 
appointed univerſal legatee, though dying before confirmation, tranſ- 
mits his right to his executors. $1 (B00 21 04 nil hd 14 26199 
The Lords found, That the legacy in queſtion having been left to 
Jabel Inglis, her heirs, executors, or aſſignees, did not become 
« caduciary; by her predeceaſing the teſtator; but found, That 
4. the | fame did fall and belong: to Richard Miller, her ſon, as 
conditional inſtitute; and found, That the legacy is now ef- 
4 fectually carried by the confirmation of David: Miller, as exe- 
. cutor to the ſaid Richard his ſon; and therefore preferred the 
ſaid David Miller, and decerned:;; and found him intitled to 
19 „„the expences of the extract. VEST 12! Ali uno GH, | P. M. 
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AGAINST 
\-: \z, TENANTS on the eſtate of Pitreauis. 


Thirlage of victual in general; does at comprehend wheat, where the mill 
is not properly conſtructed for grinding it, and no dry multure in uſe to 


be paid. 


' 


HE tenants upon the, eſtate of Pitreavie were'aftricted to the mill 
of the barony, and their tacks contained the following clauſe : 
* Binds and obliges him, and his foreſaids, not to abſtract any. of his 
„ victual from the Wood-mill of Pitreavie, but aſtricts himſelf thereto 
during his poſſeſſion of the ſaid lands, in the ſureſt form.” When 
theſe tacks were granted, none, of the tenants were in uſe to ſow wheat. 


Of late, however, ſome of them have ſown wheat, and have been in 
ule to carry it to be grinded at other mills. Couſſon the miller brought 
a proceſs againſt them for abſtracted, multurs. Bu 


7 - 
$3 $ : 


 Pleaded for the defenders, That at the time the aſtriction was con- 
ſtituted, no wheat was in uſe to be ſown in the barony ; and conſe- 
quently the thirlage could only reach ſuch grain as then grew upon 
the lands: That in all ſuch caſes, when a new ſpecies of grain has 
Begun to be ſown, it, cannot be comprehended under the aſtriction 
ns e That a teuant might thus diſappoint, the thirlage altoge 
mer, by altering his method of ſowing. This may be a detriment 
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to the proprietor, but will not alter the general rule: för the tenant 
may in like manner elude the thirlage by laying down his whole 
grounds in graſs; and theres is mo reaſon why the ſame thing may 
not he done with regard to Wheat. Lk. Ic+ gos vor? 129 513 4 4105 

2do, The mill in queſtion is by no means fit for grinding wheat, 


It is a common corn-mill, which;>though:ie'may bruiſe the grain to 


pieces, is abſabitelyunfit for making ſufficient flour. The tenants 
where it oan be properly grinde ... | 
| Anfwered-for cthe:purſuery The! clauſe of aſtriction in the tacks 
comprebends victuab in generab; and therefore, though! at firſt no 
wheat was in uſe to be raiſed, it muſt certainly be underſtood to be 
aſtnicted when any of it is raiſed. If the defenders doctrine were 
well founded, it might be. in their power, by changing the grain 
ſown upon their lands; to diſa ppoint the thirlage altogether, 

246, Though the mill has not a marble fnill-ſtone, and is not par- 
ticularly intended for a flour-mill; yet it is fit enough for the pur- 
poſe of grinding wheat. Much iwhear in Scotland is grinded by mills 
of the ſameckind. But if it ſhall be thought, that the mill is not ſo 
proper for grinding wlieat, the purſuer will be ſatisfied, that the de- 
fenders be found liable to pay him a certain proportion in name of 
dry multure, without being liable for any other preſtation. 


muſt therefore he atliberty to carry their Wheat to other mills, 


* 


o 


In reſpect it is acknowledged by the purſter, 'that the mill of 


* Pitreavie is not fit for grinding wheat, and that no dry mul- 

© ture for wheat was ever in uſe to be paid, the Lords aſſoilzied 
e the defenders from the multure of the wheat purſued for; and 

„ decerned.“ I 88 


Act.  Macgueen. | Alt. JH one. ' Clerk, Forbes. 
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JAMES WHARRIE vintner in Whitehaven, 
f 1 ; * 8 77 p 5 \ £2, 4, > ey INC * \ 
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ed 


AGAINST 
The DISTANT RELATIONS of EDWARD WHARRIE. | 


Import of a reſiduary legacy, left among the teflator” s relations not naned 


in the deed. 
BR Wharrie of Guildford in the county of Surry, having reſided 
for many years at Dumfries, executed a teſtament, by which he 
appointed William Lightbody of Liverpool his ſole executor. He dired- 
ed him to pay all his debts, and a number of legacies, among which 
there is one in the following words : © To the three children of Jam 
« Mbarrie vintner in Whitehaven, or ſurvivors of them, ſhare and ſhare 
F, , , ET PT 
After the legacies is the following clauſe: All which legacies be- 
„ ing paid, I appoint and ordain my ſaid executor to remit the ſur- 
« plus of my money to Audrew Binnie in the pariſh of Sar e 


nds 4 Alc Md ”" 


en ped pp — waj A amb A 


Jay . COURT OF SESSION. 31 


% Milliam Jobnſton in Langriggs, to be by them divided equally amongſt 
„ my relations not herein named; and I appoint the legacies to be 
paid, and the ſurplus to be remitted, within year and day after 
«. my deceaſe. W ns d WN no 07,0187 770 Ao - 

After Wharrie's death, a competition enſued betwixt James Wharrie 
vintner in bitebaver, to whoſe children the £.550 bad been left, and 
ſome more diſtant relations of the defunct, for about L. 300, which 

remained after paying the legacies; and for determining the preference 
of the parties, a multiple-poinding was raiſed in the name of Ligbibody 
the executor, and of Binnie and Jobuſton the truſtees above mentioned. 

Pleaded for the more diſtant relations, That by the very words of 
the teſtament, it can never be underſtood, that James Wharrie, or an 
other perſon whatever, ſhould be intitled to claim the whole of the 
money in queſtion. _, The. ſurplus is thereby directed to be divided 
equally among the defunct's relations not named in the teſtament. 
It is impoſſible, therefore, that though James Wharrie were the near- 
eſt relation, he could pretend an excluſive right to this money. 

2do, Tt is clear, that by the words of the teſtament, he is cut out 
from any. ſhare in, the Jyrplus. ' It 15 thereby {pectally- provided, that 
jv perjon,naryed in rhe teftamept could be intitled to any ſhare, Bi 

mes Wharric is exprefsly named, and a conſiderable ſum left to bis 
children. Beſides, as he was expreſsly under the teſtator's view, and 
as, nothing is left to him, it is evident, that the teſtator did not mean 
that he ſhould be intitled to claim any thing farther than the L. 750 
left 90 E children. Fend 12 p 9 5 mn re i. OL. 


; Chet 11-54 10 11 6.4 AMI ESS TTY) 3111 T „ RG 785 190 40 
Pleaded for Wharrie, Notwithſtan ing the. clauſe in the deed, it 


cannot. be, pretended, that the ſurplus; falls to be divided, amongſt 
the relations of the teſtator to the. remoteſt degree. © The fair mean- 
ing and conſtruction of this clauſe is, that after the legacies are paid, 
the reſidue is to be divided among ſuch as would have ſucceeded to 
the defunct 4b. inte/ato, provided they are not named in the will, If, 
therefore, there is any one perſon who would have excluded all the reſt 


1 19 9 
dy | 


ab intęſtato, he is intitled, in like manner, to take the ſurplus. in pre- 
ference to more remote relations. Fames Wharrie is undoubtedly the 
defunct's dne relation not named in the will; and conſequently 
JJ % ̃— Q CR SCA 
_ 2ds, It could never be the meaning of the teſtator, that no perſon 
whoſe name is contained in the teſtament ſhould have any title to 
this ſurplus. The obvious meaning is, that no perſon who is honour- 
ed, or receives any thing by the teſtament, could have any title, 
Wharrie certainly has got nothing by the will; and therefore muſt 
be intitled to a ſhare of the ſurplus, Suppeſe he had been a witneſ; 
to the deed, and conſequently his name therein mentioned, it cannot 
be pleaded, that he would have been thereby excluded. The caſes 
are perfectly parallel. ODOR, e ee roo 
The Lords having-confidered the clauſe in the teſtament where. 
by the reſidue of the defun's effects, after payment of his debts, 
the large legacy to James Whatrie's children, and other lega- 
cies. therein mentioned, was to be remitted to the truſtees in 
05 Scotland, to be by them immediately divided among his rela- 
tions not therein named, found, That James Wharrie is not inti- 
** tled, as neareſt of kin, to claim the ſaid reſidue to the excluſion 
þ | cc of 
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of the teſtator's other relations not named in the ſaid teſta. 

ment, among whom the: truſtees ſhall divide the ſame; and 

„„ therefore repel! the claim of James Wharre in Whitehaven, as 
© being contrary to the puryiew of the teſtament.“ r. u. 
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Allan Biſhop of Murray, father to the purſuer, had three precepts 


order to obtain payment, hie affigried them te hn Stuarz, as truſter 
David Gour lay writer in 


. + 


fore concluding, that his reprefentatiyes ſhould be decetned, to pay 
her the contents, with intereſt. The only point infiftt@upon in the 
cauſe was as follows. | 1 ” 3 i . ps | 7 1 2 4 1 
Pleaded for the purſuer, The indorſation of this debenture does not 
bear to be for value; and therefore the preſumption is, that it was 
only in truſt, Whatever may be the law with regard to bills of ex- 
change, which, by a fiction in favour of commerce, are underſtood 
to be bags of money, and transferable from hand to hand by ſimple 
indorſation; yet with reſpect to debentures, and other writs, a ſimple 
4 indorfation, ordering payment, can only be conſtructed in law as 4 
{ mandate to receive, implying an obligation to account, unleſs che 


I indorſation expreſsly bear value receiveeſc. 
It frequently happens, that, a number of creditors indorſe their 
grounds of debt to one perſon, in order to operate payment. When 
ſuch indorſations do not bear value received, they can only be con- 
ſtructed as a truſt; and the indorſee remains bound to account or fe- 
troceſs when called upon for that purpoſe, If the indorſation bears 
value received, the indorſee is then a mandatar in rem ſuam ; that 5. 


* 
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| | oat Toad EE 9 „ : 

he is intitled to receive and difcharge on his own account, and to 
apply what is received to his on uſe: but even ſuch indorſation, in 
the eye of law, is no transfer of the property. On the other hand, 
an indorſation to a bill, inſtantly conveys the property, as part of 
the conſtitutional right of bills in the commercial lx. 
Anſwered for the defenders, The debenture itſelf bears in gremio, 
that it is transferable by indorſement; and it is certain, that the 
greateſt number of equivalent-debentures were in uſe to paſs by gene- 
ral indorſations; of that kind, A fimple indorſation of a debenture 
fully conveyed the property to Watſon ; and he was not bound to ac- 
count to any perſon. This muſt be the caſe wherever a writing is 
transferable by indorſation, except where the indorſation is qualified 
to be for the behoof of the indorſer. © ay 5 

This doctrine is confirmed by the debentures themſelves, bearing 
to be transferable by indorſement. As the greateſt part of them were 
in uſe to be conveyed in this manner, this is a demonſtration that the 
law was ſo underſtood. It would give riſe to very great confuſion, 


conveyed by a general indorſation of this nature, ſhould be found 
liable to account for the value. * 133 by 
No reaſon appears for eſtabliſhing a Hifference betwixt bills of ex- 
change and debentures, as they are equally transferable by indorſe- 
ment. In both caſes the fimple indorſation is a mandate in rem ſuam ; 
which intitles the indorſee to receive the money for his own account. 
The caſe put, of creditors conveying their debts to a common agent, 
cannot affect the preſent queſtion: for in ſuch a caſe, where the in- 
dorſation is not for yalue, it always bears to be for the behoof of the 
indorſer ; which, without doubt, renders the indorſee accountable. 
The Lords aſſoilzied the defenders ; and decerned.“ P. M. 


AQ. Montgomery. Alt. Seryngebur. Clerk, Cihſon. 
No cx xXxXVIII. E „ 2a Jh 1960. 


ANTHONY and JAMES MACHARGS, 
| | AGAI N 8 1 f 
GILBERT BLAIN of Blainfeld. 


In a teflament executed in Sc otlaiſck carrying effefts fituate in Antigua, a 
 rejiduary legacy to brothers and ſiſters, or other neareſt of kin, does 
not comprehend the nephews and nieces of the deſunct, while be has bro- 
thers and jifters\a ALES” Dan : 


bn Plain, brother of Gilbert Blain, and uncle, by the mother, to 
J Anthony and James 'Machargs,” reſided ſome” years as a merchant 
in Antiguas he afterwards ſettled in Gla/gowF' and, after a few years 
reſidence there, returned again to Antigua 5 where he lived about 
twelve years, A lied. — 


During his ſtay in Scotland, he executed a latter-will, wrote with 
DIL: | 5R his 
| 


and many law-ſuits, if every perſon to whom a debenture has been 
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nis own hand, by which he appointed his brother Gilbert his execy. 


tor; to whom he bequeathed L. 100; to his ſiſter Marjory, L. 200 
and L. ĩoo to Anthony and James Marbangs, his nephews by his & 
ceaſed ſiſter Jean Blain. When he left Scotland, he committed this 
wilt the cars f en. n e hong | 

The will contains this clauſe: And all the reſt, refidue, and re. 
© mainder of my effects and eſtate, I leave and bequeath equally 
« among{ttmy brethren ànd ſiſters, or other neareſt of kin that ſhall 


* 
. 


- 
* 


be alive at the time of my deceaſe.” 


Jobn Blain left a very conſiderable moveable eſtate, moſtly acqui- 
red after he went laſt to Aztigua, and ſituate there at the time of his 


; death. , þ f 


Anthony and James Macbaręs claimed right, not only to the ſpecial 
legacy bequeathed to them, but alſo to a ſhare of the reſiduary legacy, 
to which they alleged they were intitled by the above recited clauſe 
of their uncle's will, under the deſcription of his other neare/t of hin, 
They brought an action againſt Gz/bert Blain, the executor nominate, 
to account to them for their ſhare of the ſaid reſiduary legacy, 

Gilbert Blain inſited, That the reſidue of the defunct's eſtate belong- 
ed to him and his fiſter Marjory, in virtue of the general reſiduary 
er 5 * ii 

pleaded for the purſuers, The defunct generally reſided in Antigua, 
and there his effects were ſituate at the time of his death. By the 


laws of Antigua, the right of repreſentation in the ſucceſſion to move- 


ables ab inteſtato prevails, It is not tobe preſumed the defund had 
in view to alter this rule; and the words of his will ſeem, agreeable 
to it, to intend a diſtribution of the reſidue of his effects amongſt his 
brothers and ſiſters who ſhould ſurvive, and the children of thoſe 
who ſhould predeceaſe him. r 
The effects are, by the law of nature and nations, under the diſ- 

poſal of the judge in whoſe juriſdiction they were ſituate at the time 
of the teſtator's death; it is ex comitate if he gives execution to the 
ſentence of any other judge concerning them; be cannot give ſuch 
execution but in conformity to the laws of his own country; every 
Plea, therefore, ariſing to the purſuers from the fituation of the ef- 
fects, and the law of the country where they were ſituate, ought to 
be equally good here as in Antigua. In the law of England, (which 
takes place in Antigua), nephews and nieces are conſidered as next Gf 
kindred to their deceaſed uncle, as they concur with his brothers and 
ſiſters in his ſucceſſion; and ityis.to bè preſumed, that the defunct 
underſtood neareft of kin in that ſenſe. 

Anſwered for the defender, Jobn Blain was a Scotſman born; had 
paſſed moſt of his life in Scotland; was ſettled merchant in GH, 
when he made his will; all or moſt of his effects were then in Scot- 
land, his teſtament was executed in the language, and according to 
the forms of the law of Scotland; and it cannot be imagined, that he 
intended any rule of ſucceſſion, or any conſtruction of the words 0 
his will, different from that of the law of Scotland. He bequeathed 
the reſidue of his eſtatè 0 his brothers and /ifters, or other neareft of bi. 
The only poſſible conſtruction of theſe words is, That his brother 
and ſiſters, if any ſurvived him, and failing all them, his neareſt of 


kin, ſhould ſucceed to the reſidue of his eſtate ; which neceſſarily 5 
x clu 
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cludes the purſuers, Who are neither brothers nor ſiſters, nor neareſt 
of kin, white a brother and ſiſter are alive. 


4 ” * 


If Jobn Blain had died upon his voyage from Glaſgorp to Antigua, it 
cannot be doubted, that the purſuers would have been excluded from 
his ſucceſſion; and the legal ſenſe and conſtruction of his teſtament 
cannot ſurely be varied by the accidental increaſe, or change of fitua- 
tion, of his effects. Such change might alter his ſucceſſion ab inte/ta- 
to, according to the laws of the different countries where his effects 
happened to be ſituate at the time of his death; but could never al- 
ter the import of his teſtament; which {muſt always be underſtood 
according to the ſenſe of the law of the country where it was exe- . 
oute, ße Is. i PS nt 
It is improper to argue from the rules of ſucceſſion ab intgſlato, or 
preſumed intention of the defunct, when his expreſs will directs the 
diſtribution of his eſtate. The obſervations upon the law of nature 
and nations, and the power of the magiſtrate to diſtribute the effects 
of a defunct ſituate in his juriſdiction, according to the law of the 
country, are entirely miſapplied to this caſe. If Jobn Blain had died 
inteſtate, his effects ſituate in Antigua would have been diſtributed 
according to the legal courſe of ſucceſſion there; but as he made a 
will, if the matter was to be judged in Antigua, it could not be de- 
termined according to the rules of ſucceſſion ab intęſtato, but accord- 
ing to the words of the will. By the law of every country, the will 
of the defunct is the ſovereign rule of his ſucceſſion; and if any thing 
is doubtfully expreſſed in the teſtament; it muſt be explained accord- 
ing to the acceptation of the words in the country where, and accord- 
ing to whoſe forms, it was executed. It cannot be imagined, that 
the defunct uſed the words nearęſt of kin, not in the ſenſe of the law 
of his own country, but of the law of England, of which there is no 
reaſon to believe he had the leaſt knowledge. A * | 1 
The Lords found, 'Thit after payment of the ſpecial legacies con- 
4 tained in the teſtament, the reſidue of the eſtate and effects of 


the defunct belonged to the defender, and his ſiſter Marjory ; 


„and therefore aſſoilzied the defender.“ W. N. 
A #4 * | 1 > a * a 
For the purſuers, J. Craigie, Ferguſon. © Alt. Miller. 
2 „„ 5 | | 
No COXXXIX. . 2 22d July 1760. 


F J * 4 : © 
Lo ad N * _ 
. 2 R 4 2. 1 , IS). 
r * 
* 


4 "4, AGAIN NSD; 
2-6 P ? þ . 
AVID BRU CIK. 
* _ * C 


Arreſinent of goods contained in lockfaſt trunks and packages, being booſed, 
upon caution, and the goods afterwards given. up by the arreſtee to the 
common debtor, withaut any inventory or appretiation, the cautioner in 

the logſing found liable to the arreſter to the extent of the debt upon which 

the arreſtment was uſed, CCC 


4. 


1 Macartbur, as executor nominated by Ludovick Grant, brought 
a proceſs, in his own name, and in that of Eliſabeth Leſlie, à cre- 
- 2 ditor 


* 
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ditor * the ſaid Ludovic t grant in a bond f E. 150, againſt Barbara 


and Grizel Grants, his ſiſters 3- alleging, That, upon their brother's 


death, they had clandeſtinely intromitted -with and carried off ſun. 
dry ate effects belonging to him; and therefore 1 ng 
againſt them, as vicious intromitters, to reſtore the ſaid effects, o 
to make payment of L, 1 50 Sterling as the valpe of the goods. 

In this proceſs compearance was only-made for Barbara; and ſhe 
having acknowledged her intromiſſion with certain particulars of fur. 
niture, and other effects, of which a condeſcendence was given in to 
proceſs, but the values of which were not aſcertained, ſhe was decern. 
ed, by decreet of the Court of Seſſion, to return the ſard goods to the 
purſuer,—It, was further alleged, Thar about the time of her brother's 
death, ſhe .intromitted with L. 22 Sterling, of cath, which was. then 
lying- by Him.” To this ſhe made no anſwer, but withdrew her com- 
pearance ; upon which ſhe was alſo decerned to make payment to the 
purſuer of the ſaid L. 22.—Mes Grizel, the other fifter, was decerned 
in abſence, as a vicious intromitter with her brother” s effects, to re- 
ſtore the money, 8800, gear, and effects, intromitted with by her; 
or otherwiſe to make payment to the purſner 91. 150 Sterling, with 
intereſt and penalty, in terms of the libel. | m 

During the dependence of that proceſs, the purſuer having learned 
that the fiſters had conveyed certain trunks and packages, containing 
effects belonging to their deceaſed brother, to the warehouſe of Robert 
Grant merchant in Leith, he immediately arreſted the ſame in the 
hands of- Robert Grant. Upon which, the two ſiſters having applied 
for a looſing of the arreſtment, David Bruce, writer in Edinburgh, be- 
came cautioner, in common form, That the goods and effects arreſt- 
ed in the hands of Robert Grant, at the inſtance of Jobn Macartbur, 
* ſhould be made forthcoming to the ſaid Jobn Macartbur, in caſe, 
at diſcuſſing the proceſs raiſed at his inſtance againſt Mrs Barbara 
% and Grizel Grants, it ſhould be found, that they ought to reſtore the 
“goods, gear, and effects, or make payment of the ſums of money 
„ therein libelled.” And the arreſtment being accordingly looſed, 
che cheſts, &c. were given up by Robert Grant to the two ſiſters, with- 
out lcoking into them, or having àny knowledge of the contents. 

Macarthur thereupon commenced a procels againſt Bruce, the cau- 
tioner, ſubſuming on the above facts; and concluding againſt him 
for reſtitution of the ſeveral goods which Barbara Grant had been 
ordained to reſtore, and the L. 22 Sterling in which ſhe had been 
found liable; and likewiſe to reſtore th Money, goods, and effects, 
which had been intromitted with by Grixel ; or to make payment of 
the ſum of L. 150 Sterling, with annbalrents, Oc. in terms of the de- 
creet againſt her. 

The Lord Ordinary « found the cautioner Havid Bruce liable in 
payment of the ſum of L. 150 Sterling to the purſuer.“ But the 
cauſe having been. alter warde reported, Mr Bruce inſiſted i in the fol- 
lowing defences. F 

Imo, The defender can be no further liable than to * the arreſt- 
ed goods forthcoming, or pay their values as they ſhall be aſcertained 
by the purſuer. The effect of an arreſtment of goods 1s only to at. 
tach them in the hands of the perſon in whoſe poſſeſſion they happen 


to be, and thereby to ſubject him to the obligation of making One 
g00 


. Ü—: A; to jus nb . a as oe ni 
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goods forthcoming, or ſo much thereof as ſhall be equal to the debt 
upon which the arreſtment is uſed. The arreſtee can never be made 
further liable, unleſs he has been guilty of; unwarrantable breach of 
arreſtment; and when a perſon becomes cautioner in a looſing, the 
nature of ſuch obligation is, that he becomes bound in the ſame man- 


ner, and to the ſame extent, that the arreſtee would have been if the 
arreſtment had not been looſed. The purſuer, therefore, in this ac- 


tion, concludes -improperly. The defender has no concern with the 
extent of the ſums decerned for againſt Barbara and Grizel Grants; he 


is only obliged to-make the goods forthcoming which were arreſted in 


Robert Grant's hands, or to account for the values thereof, in the ſame 
way as Robert Grant himſelf would have been had the arreſtment not 
been looſed. The ſole effect of the defender's becoming cautioner 
was, to ſubſtitute him in Robert Grant's place; and it is incumbent 
upon the purſuer to aſcertain what was the value or extent of the goods 
arreſted. To that extent only the defender is liable, by the nature of 
the tranſaction, as well as the expreſs words of the bond of cautionry 
above recited. ——Agreeable to this doctrine, the Lords have decid- 
ed, that the cautioner in a looſing of arreſtment can be decerned to 
pay no more than what appears, from the oath of the arreſtee, to 
have been then owing by him; Durie, 21ſt June 1726, and 2d Febru- 
ary 1727, Lord Balmerino contra Laird of Lochenvar, = | 

It is true, that in this caſe the goods arreſted were contained in lock- 
faſt trunks; and Robert Grant, who has been examined upon oath, ſays, 
he is ignorant of the value of the goods. But this circumſtance ought 
not in reaſon to make any difference: the defender knew nothing 
about the goods being contained in any locked repoſitories ; he did 
not think it incumbent on him to take any inventory of theſe goods ; 
and as he was certainly guilty of no unlawful act, in becoming cau- 
tioner in common form 1n the looſing of an arreſtment, it would be 
very hard to ſubject him to the purſuer's whole debt, however con- 
ſiderable, and however far exceeding the value of the goods, merely 
from this reaſon, that they were given up without any inventory be- 
ing made of them. —-Suppoſle the purſuer had uſed an arreſtment in the 
hands of a debtor to Barbara or Grizel Grant, whoſe debts could be no 
otherwiſe inſtructed but by the debtor's oath ; that the defender had 
become cautioner in common form for looſing the arreſtment; and 
that in the mean time the arreſtee had died, ſo that the mean of proof 
for eſtabliſhing his debt was loſt : it could not in ſuch caſe have been 


9 


maintained, that it was the defender's duty, when he became cau- 


tioner in the looſing, to have inquired, and informed himſelf, what 
was the preciſe extent of the debt arreſted, or that he would have 
been ſubjected in payment of the whole debt upon which the arreſt- 
ment was uſed. ——Beſides, in the preſent caſe, it cannot be ſaid, that 
the proof of the value of the goods arreſted has become impracti- 
cable; the value and extent of them may ſtill be proved by the oaths 
of Barbara and Grizel Grants, to whom they were delivered up; and 
while that mean of proof remains, it would be hard to ſubject the de- 
fender in payment of the whole debt ſaid to be due to the purſuer. 

2d, The defender cannot be made liable in L. I 50, upon the de- 
creet, as obtained either againſt Mos Barbara Grant, or againſt Mrs 
Grizel, For with regard to Mrs Barbara, ſhe is not found liable in 
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0 DECISIONS OF THE N® COCXXX1x, 


L. 150, but only to reſtore: certain particulars of furniture contained 
in an inventory or condeſcendence, and to make payment of L. 22 
Sterling of caſh ſaid to have been intromitted with by her; which laſt 
part of the interlocutor was in abſence, and without proof. And with 
regard to Grizel ; though ſhe is indeed found liable in L. 150 Sterling, 
as the value of the goods ſuppoſed to have been carried off by her; 
yet, as the decreet uoad her was entirely in abſence, ſo it is ſtill com. 
petent to her to reduce that decreet, unleſs proper evidence be brought 
of her intromiſſion: and if ſo, it is equally competent to the defender 
to reduce that decreet ; or, even without the form of a reduction, to 
object to it in this proceſs, as obtained againſt her without evidence. 
Anſwered for the purſuer, There is no occaſion to diſpute the general 
principle aſſumed by the defender, That an arreſtment can carry no 
more than what is in the arreſtee's hands at the time of lay ing it on; 
and that, if there is no other mean of proof to aſcertain the value or 
amount of the ſubject arreſted, recourſe muſt be had to the arreſtee' 
oath. But the preſent caſe is ſome what particular. It is a fact admit- 
ted on all hands, that the ſubjects arreſted were trunks full of goods, 
the contents unknown; and as, by looſing the arreſtment, whereby 
the ſiſters were allowed to poſſeſs themſelves of the goods, it is now 
rendered impracticable to prove the extent or value. of them, the law 
muſt preſume, that they were in value equal to the ſums for which 
the arreſtment was uſed. —— The matter is not otherwiſe extricable, 
And if the defender's plea were to be liſtened. to, all ſuch arreſtments 
might be evacuated, and rendered of no effet.——The purſuer can 
have no decreet againſt the arreſtee, as the looſing the arreſtment war- 
ranted him as effectually to deliver up the goods, as if no arreſtment 
had ever been uſed; ſo that any difficulty which now occurs in aſcer- 
raining the value of the goods; ariſes from the defender's neglect, in 
allowing the ſiſters to poſſeſs themſelves of theſe effects without in- 
ventory or appretiation.— The purſuer cannot agree to hold the oaths 
of the ſiſters as a proper mean of proof, for aſcertaining the quantum 
and value of theſe goods. This would be a moſt dangerous precedent, 
as they are plainly intereſted to conceal and depretiate the goods.— 
The law will preſume, that the defender knew the goods arreſted to 
be at leaſt of equal value with the ſums for which the arreſtment was 
uſed, otherwiſe he would not have allowed them to be given up, with- 
out uſing ſome precaution for aſcertaining their value: he knew that 
the purpoſe of looſing the arreſtment, was to put the ſiſters in poſſel- 
ſion of the goods; and if he did not preyiouſly know their value, it 
was his duty to have inventoried and appretiated them. 
With regard to the other defence; founded on the objections to the 
decreet againſt the two ſiſters; in the fir} place, It is cleary proved bj 
the depoſitions of a variety of witneſſes examined in that proceſs, and 
by Mrs Barbara's own confeſſion, That ſhe had a conſiderable intromil- 
ſion with her brother's effects; and ſhe was accordingly ordained to re- 
ſtore them. Thoſe goods which ſhe acknowledged to have been in her 
poſſeſſion, were, to appearance, of conſiderable value; but it has now 
become impoſſible to aſcertain the preciſe worth of them, becauſe they 
have been carried away and diſpoſed of by the ſiſters, which they had 
acceſs to do by the defender's looſing the arreſtment: And therefore, 
as it has become impoſſible, either for Mrs Barbara or the defender, to 


reftore the identical goods, or values of them, he muſt be liable in the 
| alternatiye 


K 
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alternative which the purſuer concluded for in that proceſs, of L. 150 
Sterling, as the ſuppoſed value of the goods abſtracted. 2dly, With re- 
gard to Grizel, though it is true, that the decreet guoad her was in ab- 
ſence, yet this does not alter the caſe : for the two ſiſtes, by joining 
in an application to have the arreſtment looſed, did acknowledge their 
joint intereſt in the goods arreſted 3 and the conſequence of the looſ- 
ing was, that they poſſeſſed themſelves of and carried away theſe 
goods, without inſpection or inventory: and as the defender, by in- 
terpoſing his cautionary ſecurity, without any notice or intimation to 
the purſuer, and without any precaution taken for aſcertaining the 
particulars or values, ſuffered the goods themſelves to be withdrawn, 
the preſumption of law is, that theſe goods were acknowledged to be 
of ſuperior value to the ſums libelled; and conſequently, as the de- 
fender has rendered it impracticable to ſay, what was the value or 
extent of the goods themſelves, he muſt be liable in their preſumed 
value of IL. 150. The defender cannot be in a better caſe than 
Grixel herſelf, were ſhe inſiſting in a reduction of that decreet ; and 
as by taking the goods out of the arreſtee's hands, and diſpoſing of 
them, it has been rendered impracticable to prove the preciſe value 
of them, it would be impoſlible for her to prevail in ſuch reduction; 
and therefore the defender, who gave her an opportunity of ſo doing, 
muſt be liable in terms of the decree that ſtands againſt her. 

„The Lords adhered to the Lord Ordinary's interlocutor ; but re- 

* mitted to his Lordſhip to hear parties procurators upon any 

« objections that might be to the decreet againſt Grizel Grant.” 


N. B. The cauſe having come back to the Lord Ordinary, the above 
objection was again ſtated by the defender to the decreet againſt Gri- 
zel Grant; to which the purſuer having made anſwer as above, the 
Lord Ordinary, upon the 21ſt February 1961, © repelled the objections, 
* and allowed the decreet formerly pronounced to be extracted.” — 


And the Lords, upon adviſing a reclaiming petition and anſwers, up- 


on the 8th July 1762, adhered. I. c. 
Act. Macgueen and Lochart. 5 Alt. Da. Græme. Clerk, Kirkpatrick. 


EARL of HOME, 
AGAINST 
STEPHEN BROOMFIELD. 
In an application to the A e of ſupply, for dividing the valua- 
tion of lands which are charged in cumulo in the ceſs-books, not neceſ- 


ſary to make the ſuperior a party. 


* ephen Broomfield was proprietor of contain; lends baldins of the 


Earl of Home, and of other lands holding of the crown, all lying 


in the ſhire of Berwick, N 
| Broomfield 
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Broomfield applied to the commiſſioners of ſupply, ſetting forth 
That all his lands were charged in the ceſs- books zz cumulo; and ora. 
ving, That the ceſs of the reſpective lands ſhould be divided in pro. 
portion to the real rent. The commiſhoners took a proof, and pro. 
nounced a decreet of diviſio n. 

The Earl of Home contended, That by this decreet, the lands hold. 
ing of him were valued too low; and brought a reduction of it upon 
this, amongſt other grounds, That it was null, in reſpect the Earl, the 
ſuperior, was not made a party to the proceſs of diviſion before the 
commiſſioners of ſupply ; and he igſiſted, That as freehold qualifica- 
tions are now eſteemed a valuable property, and as the tendency of 
the proceſs of diviſion was to reſtrict the valuation of the lands of 
which he was ſuperior, he had a manifeſt intereſt in the queſtion, and 
ought to have been made a party. 3 85 | 

Anſwered for Stephen Broomfield, No law requires, that ſuperiors be 
called in diviſions of valuation. The acts of convention, and acts of 
parliament, which authoriſe commiſſioners of ſupply to make ſuch di. 
viſions, mention no ſuch thing: and the univerſal practice proves, 
that it is not neceſſary, The crown is ſuperior of all the lands in 
Scotland; and yet the officers of ſtate are never called in diviſions of 
valuation. If then it were neceſſary to call the ſuperior, all diviſions 
hitherto made would be void. nl | 


£ 


The Lords repelled the reaſons of reduction. W. N. 
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For the Earl of Home, Lockhart. Alt. Ferguſſon. Reporter, Aucbinlech. Clerk, Kirkpatrick. 


No CCXLI. 29th July 1760. 


JOHN ROBERTSON, and other executors of JAMES 
MACCOMIE, merchant in Aberdeen, 


AGAINST. 
ISABEL and RACHEL STRACHANS, 


If an executor confirmed received ſufficiency of funds for payment of both 
debts and legacies, the legatees are not liable in repetition to the cre- 
ditors upon his inſolvency. | 6 

Illiam Strachan ſenior, merchant in Aberdeen, in 1745, granted 
bond to the executors of James Maccomie for L. 10co Scots. 
Strachan died in 1747 ; when it appeared, that he had, as early as 

the 1735, made a teſtament, by which he appointed his wife Rachel 

Baxter to be his ſole executrix; “and, after payment of his debts, he | 

« legated to his two ſons, William and Fames, two third parts of his 

„ haill effects; and to his two daughters I/abel and Rachel, the other 

“ third part thereof.“ 5 — — — | | 
Rachel Baxter having predeceaſed her huſband, no confirmation 

vas expede on the teſtament; but William, the eldeſt ſon, was confirm. 
ed executor qua neareſt in kin to his father. In the inventory, the 


debts contracted by the defunct, in a copartnery with his ſon, the 
| executor, 
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executor, were deduced ; but Maccomie's debt was not: and the ſum 
confirmed amounted to L. 700 Sterling, beſides ſome heritage, which 
was collated by William. | nd go if 25 
Jabel Strachan had, before her father's death, received at her mar- 
riage 3000. merks; and William, the executor, afterwards paid her 
I. 100 Sterling in full of her ſhare. To Rachel he granted bond, in 
1749, for L. 240, as her proportion; which he afterwards paid in 
September 1754. To his brother James he alſo paid, or granted ſecu- 
rity, for his ſhare. to Fate Fu n 
After all theſe payments, there remained a ſufficient fund in his 
hands, both to anſwer the defunct's debts, and the proportion provi- 
ded to himſelf. V 1 
William Strachan likewiſe made ſundry partial payments of the debt 
due to Maccomie's executors ; whereby it was reduced, in the 1754, to 
a balance of L. 383: 6: 8 Scots. 1 


Towards the end of September 1754, William Stracban's affairs went 


into diſorder, and he became bankrupt. 


| Maccomie's executors thereupon brought an action, not only againſt 


the cautioners in Milliam's confirmation, as executor to his father, but 


alſo againſt James, Iſabel, and Rachel Strachans, as repreſenting their 
father, on the paſſive titles, or as having intromitted with his effects, 
for payment of the balance of the ſaid debt : but Fames Strachan died 
during the dependence. _ | 
Pleaded for the purſuers, 1mo, William Strachan was not confirmed 
executor upon his father's teſtament, but as next of kin; and the de- 
fenders ſtood in equal degree with him, and drew their ſhares as ſuch. 
He was only their truſtee, and therefore all ſhould be liable, as if they 
had been conjoined in the office. 2do, One to whom a certain ſhare, 
ſuch as a third or fourth of the defunct's effects, is bequeathed, is 


termed a /egatarius partiarius, and is liable in valorem for the teſtator's 


_ debts ; and ſuppoſing the teſtament to have been here followed as the 


rule, the defunct therein expreſsly provided, that his children ſhould 
only be paid their ſhares after his debts were cleared; which made 
thoſe debts a burden on their ſhares. And, 3tio, Legacies of all kinds 
are only due deductis debitis, in ſo much that if an executor has made 
payment bona fide to the legatees, and creditors of the defunct after- 
wards claim, an action of repetition lies againſt the legatees propor- 

tionally ; Stair, tit, Executry, 9 70. 1 . Fx) 
Pleaded for the defenders, Imo, The predeceaſe of the executor no- 
minate did not invalidatethe teſtament ; but any of the legatees might 
have confirmed upon it; and although the eldeſt ſon confirmed as 
next of kin, yet the teſtament was the rule obſerved in ſettling the 
childrens proportions of the funds, The perſon who is confirmed as 
executor, whether as nominate, or as neareſt of kin, comes to have 
the ſole adminiftration, as repreſenting the defunct, and is alone liable 
to the defunct's creditors. 240, A legacy, indeed, is not due unleſs 
there be a ſufficient fund for the payment of it, after deducing the de- 
funct's debts; but if there be a ſufficient fund, as there was in this 
caſe, and the legacy is accordingly. paid, the ſubſequent inſolvency of 
the executor, without clearing the defunct's debts, although he was 
left ſufficient for doing it, cannot ſubject the legatee, even though 
he ſhould be one of the defunct's children; becaule ſuch legatee does 
| 1 3 not 
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442 DECISIONS OF THE N*CCXLII. 
not take by ſucceſſion or intromiſſion, but by gift, and the defunq 
had the abſolute diſpoſat of the free effects, after deducing his debts. 
This teſtament did not burden the legatees with the payment of debts, 
but only declared their legacies to be a proportion of the free ſurplus, 
after deducing debts, and they received no more. And, 3/0, Lega- 
tees receiving their money in this way think themſelves in bona fide to 
uſe it, and have no action to oblige the executor to apply the funds 
retained, for payment of the debts; and it would-be very hard, if the 
creditors, by neglecting to claim payment from the executor while 
folvent, ſhould have it in their power to ſubject the legatees, at a great 
diſtance of time, to make good the debts out of the money they had 
thus bona fide received, and perhaps conſumed. 113. 


The Lords aſſoilzied Iſabel and Rachel Stracbans. “ vi. k. 
AR. D. fas Alt. Fobnftone. Llerk, Pringle. 
e EE zoth Fuly 1760. 


JOHN BONNY, 
AGAINST 
DAVID MORRIS. 


Whether the true proprietor who poſſeſſed as tenant under a bona fide 
poſſefſor, muſt account to him for the rents in his band? 


2 Homas Bonny was proprietor of a ſmall eſtate, and died without 


iſſue. e 
William Bonny, the eldeſt ſon of Fobn Bonny, who was brother- con- 


ſanguinean to Thomas, was ſerved heir to his uncle Thomas ; and dying, 
was ſucceeded by his brother John Bonny, the purſuer, then an infant, 
who was ſerved heir to him, and infeft. | 

Thomas Bonny, at his death, left a fiſter-german, Fanet Bonny, mo- 
ther of David Morris, the defender. e 
David Morris poſſeſſed a part of the lands for ſeveral years as te- 
nant, in virtue of a written agreement by him, and ſome others of the 
purſuer's neareſt relations; whereby they agreed, that, to ſave the 
expence of ſerving a tutor in law, each of them ſhould poſſeſs a part 
of the purſuer's lands, at a certain rent, during his minority, for his 
behoof. EL 16466 „ 75 

Jobn Bonny was, for ſeveral years, ſuppoſed proprietor of the lands; 
but at length it was diſcovered, that his title was null; that William 
Bonny, who was nephew to Thomas only by half- blood, had been er- 
roneouſly ſerved heir to him, as his neareſt heir was Janet, his ſiſter- 
german. Upon this Janet Bonny was ſerved heir to her brother 750. 
nas; and mutual proceſſes being brought before the Court of Seſſion, 
(during the dependence of which, Janet Bonny having died, was ſuc- 
ceeded by her ſon David Morris), the Lords found, That Janet Bon- 
« ny was ſiſter-german, and neareſt heir, to Thomas Bonny; and that 


: « David 
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% David Morris, in the right of his mother, had right to the ſubjects 


« in queſtion.” | . Fe 
Thereafter John Bonny inſiſted, That David Morris ſhould account to 
him for the Tents which were in his hand, of that part of the lands 
which he had poſſeſſed as tenant, for the behoof of John Bonny, while 
he was ſappoled proprietor. _ ED Ps THOR 
Pleaded for the purſuer, That as he ſtood infeft in the ſubject as 
proprietor, he was intitled to the rents till his right was ſet afide. If 
the rents had been uplifted, he would not have been obliged to repeat 
them; and their happening to lie in the tenant's hand ought to make 
no difference. The rule of the Civil law, which 1s adopted into ours, 
was, Bone fidei poſſeſſor fructus perceptos et conſumptos ſuos. facit, et non 
cogitur reflituere conſumptos quantumvis iis. fit factus locupletior; and as 
the fruits, how ſoon they are conſumed, belong to the bona fide poſſeſ— 
ſor, it can make no difference whether they were conſumed by him-. 
J ß 8 3 
It was in the character of one of the pro- tutors for the purſuer that 
David Morris took the poſſeſſion ; as ſuch it was his duty, to lay out 
regularly, for the purſuer's behoof, the rents of the lands of which 
he kept the poſſeſſion himſelf, in the ſame manner as he ought to 
have uplifted, and laid them out, if he had ſet the poſſeſſion to ano- 
ther tenant ; and if he neglected to do what his duty as pro-tutor 
obliged him to, he cannot reap a benefit from that negledt, _ 
Anſwered for the defender, The ſtrict rule of law is, That he wh 
is found to be' proprietor has a right to vindicate his property, in 
whoſe hands ſoever it may be; and a right to all the fruits or rents 
muſt go along with the right of the lands. The law has wiſely. ad- 
mitted a mitigation of this rule, from conſiderations of humanity, to 
prevent the hardſhip of making one- reſtore what he had received, 
and made uſe of, believing it to be his own ; but no law can allow a 
| perſon who has no right, to evict from the true, proprietor rents that 


, 
* 


. | LOOT hots 10 

The defender never acted as pro-tutor for the purſuer. He agreed, 
for his advantage, when an infant, to become tenant in a part of the 
lands, and to pay for them a certain rent; but as there was no perſon 
intitled to receive the rent, the defender was, from neceſſity, obliged 
to retain it in his hand till the minor ſhould be of age. The true 
proprietor has right to recover his rents wherever he finds them in 
medio, in the hands of tenants, and muſt of conſequence have right 
to retain them when in his own hand, _ „„ EIT 
The Lords found the defender David Morris liable to account for 

„ c . . 


Act. Macgueen. 5 | Alt. Macintob. : 5 Clerk, Gibſon. 
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ot\ 
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— ſ | 


NOR. ne u ae xo. 


© « GEORGE BEAN, Deputy Sheriff-clerk of Aberdeen, 
Ng AGAINST 5 


RACHEL STRACHAN, Daughter of William Strachan ſenior, Mer- 
- chant in Aberdeen. VVV 


Payment made by a bankrupt debtor, without fraud on the part of tl; 
creditors, is not challengeable at common law, or on the acts 1621 and 
1696. * hos | es ey e 5 e 


TY Wham Strachan Junior, merchant in Aberdeen, being debtor to his 
ſiſter Rachel Strachan in a bond for L. 240, (as mentioned in a 


preceding cafe, No CCXLI.), and finding his affairs in a deſperate fi- 


S a 4 4:4 *2 


ee by the aſſiſtance of his ordinary agent, who did not 
know his real fituation, he got bills diſcounted to the amount of L. 272 
Sterling; and with that money he paid his ſiſter the principal and in- 
tereſt due on the above bond, and on a ſeparate note, amounting to- 
gether to L. 260 Sterling: But it did not appear, that he then ex- 
plained ro her the ftate of his affairs, or that ſhe knew in what man- 
ner he had raiſed the money,” ©. . 


This happened on the 2d of September, and immediately thereafter 
William Strachan abſconded, On the 14th, of that month he was 
apprehended on a warrant of the ſheriff, at the application of his cre. 
ditors; and horning and caption were, within the ſixty days, raiſed 
againſt him, On the 16th of September he granted a diſpoſition on- 
nium bonorum to truſtees for behoof of his creditors ; to which almoſt 
all of them acceded, (particularly George Bean, a creditor in about 
L. 50), and received a dividend far ſhort of paying their debts. 

George Bean afterwards uſed arreftment in the hands of ſundry per- 
ſons, particularly of Rachel Strachan ; againſt whom he inſiſted in 2 
forthcoming, upon this ground, That ſhe had improperly received 

yment of her bond from her brother when bankrupt. Upon à 
proof, the facts appeared as already ſtated. 


Pleaded for the purſuer, Rachel Strachan lived in family with her 
brother, before and at the time of his bankruptcy, ſo could not be 
ſuppoſed altogether ignorant of his affairs ; and the method taken for 
giving her an unjuſt preference, by getting bills diſcounted, and then 
paying over to her the money, when he well knew he was utterly id. 
ſolvent, and within ſixty days of his notour bankruptcy, was a frau- 
dulent device, which muſt be preſumed to have been contrived be- 


tween them for eluding the effect of the act 1696. Therefore ſuch 
N tranſaction 
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tranſaction between conjunct and confident perſons is challengeable 
or reducible at common law, and as falling within the ſpirrt and in- 
tendment of both the acts 1621 and 1696. | 

Anſwered for the defender, That her ignorance of her brother's ſi- 
tuation is as clearly proved as a negative can be; and it is alſo prov- 
ed, that ſhe had no concern in the diſcounting the bills, The pay- 
ment made to her is therefore not challengeable at common law, as 
the actio Pauliana was only competent againſt creditors who were par- 
ticipes fraudis with the bankrupt ; and did not debar lawful creditors 
from taking payment, even when they knew their debtor to be /ap/us; 
1.6. $6.8. et J. 40. $16. J. Que in fraud. cred. 

It is lawful for every creditor to take his payment when he can get 
it, and the fraud of his debtor cannot hurt him. — Again, the firſt al- 
ternative of the act 1621 only relates to gratuitous alienations; and 
the ſecond to voluntary payments, or conveyances made after dili- 
gence is done againſt the debtor. This caſe falls within neither of 
them, as the defender was an onerous creditor, and no diligence had 
been done againſt the debtor at the time. Beſides, by the payments 
mentioned in the act, it is thought, are to be underſtood, conveyan- 
ces of nomina, or other ſubjects in /olutum; and not thoſe made in rea- 
dy money. Nor does the act 1696 extend to this caſe; for although 
the word deeds in it has been found to extend to the delivery of goods, 
which is a ſpecies of alienation; yet payment in caſh, being a natu- 
ral extinction of the debt, cannot be recalled. Nor can the debt be 
revived by the debtor's 'afterwards becoming a notour bankrupt; 26th 
Fanuary 1751, Forbes contra Burnet, The annulling ſuch payments 
would be in effect deſtructive of all commerce. 

* The Lords found, the payment made to Rachel Strachan, the de- 

* fender, does not fall within the act 1696; and therefore aſ- 
* ſoilzie the defenders, and decern ; but find no expences due.“ 


D. R. 
AQ. Burnett. Alt. Rae, Ferguſon. 


Ne CCXLIV. 5th Au 1760. 
The TREASURER of ABERDEEN, 
| AGAINST 
Mr JOHN GORDON, and OTHER FEUERS of the lands of El/ich. 


Objecttons to the fiars of a county repelled, in a ſuſpenſion of an obligation 
to pay by ſuch fiars, 


2 town of Aberdeen having purchaſed the lands of Fl/ich in the 
county of Kincardine, feued out the ſame in parcels, for payment 
of a duty conſiſting chiefly of meal, to the amount in whole of 188 
bolls, to be converted yearly at the rate of the fiars of the county. 
The fiars of the county of Kincardine for the year 1759, were ſtruck 
by an inqueſt, in preſence of the ſheriff, on the 21ſt February 1760, 
2 and 
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and thereby the fiar-price of meal was fixed at L. 4, 165. Scots per 
boll. | | 3 | 
The feuers of Fl/ick preſented a bill of ſuſpenſion of their obligation 
to pay their feu-duties for that crop, on theſe grounds: 1mo, The fiar- 
price is extravagantly high! The greateſt price given for any farm. 
meal of that crop, can be proved not to have exceeded L. 4, Whitun- 
day payment; and the ſuſpenders are willing to pay at that rate, tho 
it can alſo be proved, that the current price of the beſt meal was only 
L. 3, 105, Scots: And the end of ſtriking fiars is to aſcertain the cur. 
rent medium price of grain. 2do, The ſuſpenders only became bound 
to pay by the fiars, ſuppoſing them to be ſtruck in a juſt and regular 
manner: but theſe fiars were not ſtruck according to the act of ſede. 
runt 21ſt December 1723; for it does not appear from the extract of 
the proceedings in ſtriking the fiars, that the jury was ſummoned be- 
fore the 20th of February, or that thuy were at all cited. 3:79, From 
the ſame extract it appears, that more than the majority of the jury 
was compoſed of farmers, millers, or maltmen, who might have an in- 
tereſt to ru iſe the price of the commodity in which they dealt; and 
it can be proved, that not one of them is a proprietor of land, though 
the act expreſsly appoints, that the majority ſhall conſiſt of landed 
men. 41, The jury did not examine a ſingle witneſs concerning the 
prices of victual: and although the act impowers them to return their 
verdict, either upon evidence adduced before them, or upon their own 
proper knowledge; yet it ſpecially appoints, that witneſſes ſhall be 
adduced: and it muſt be concluded, either that this jury were them- 
ſelves extremely ignorant of the matter, or that they wilfully erred. 
And, laſtly, It does not appear that the jury were put upon oath. 
Anſwered for the town-treaſurer, charger, 190, Suppoſing theſe fiars 
were fixed at too high a rate, which is not admitted, the ſuſpenders 
are nevertheleſs bound by their contract to take their hazard thereof. 
The town of Aberdeen 1s not obliged to anſwer for that, or for any ir- 
regularities that may have been committed in ſtriking the fiars. If 
the ſuſpenders think themſelves thereby aggrieved, their proper reme- 
dy is by an action of damages againſt the ſheriff and jury, or a proceſs 
of reduction of the fiars. 2do, The neglect of citing the jury before 
the 20th of February, is not inſtructed, and the contrary mult be pre- 
ſumed to be true. 3tzo, Nor is it verified, that the majority were not 
landed men, though the chargers confeſs, they believe the greater 
part were only farmers and country-men : but this branch of the act, 
as to the majority being heritors, is gone into diſuſe, or rather never 
was in uſe in many counties, 44, The jury having a diſcretionary 
power, to determine on the evidence of witneſſes, or their own pro- 
per knowledge, the charger is not obliged to inquire which method 
they followed. And, 50, The jury's not being ſworn is not proved; 
and every thing muſt be preſumed to be re et ſoleuniter attum. 
Replied, The ſuſpenders only ſeek redreſs ſo far as their own intereſt 
is affected; and it is certainly competent for the Lords to try their 
objections in a ſuſpenſion ad hunc effectum, without their calling, as de- 
fenders in a reduction or proceſs of damages, others with whom the 
ſuſpenders have no inclination to diſpute for the public intereſt. 
The Lords refuſed the bill of ſuſpenſion.” D. R. 


For the charger, Burne/t, Alt. Rae. | 8 
8 | 9 N CCXL) . 
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„ 10199 be 
112 | 4115 ei f 
No CCXLV. DE. nfs 7 Sth Auguſt 1769 


AGAINST 


CHARLES FREEBAIRN architect in Edinburgh. 


The act 1698, regulating the manner of buildings within Edinburgh „ir 
ill in force. 1 M nag hi 


OME old houſes upon the high-ſtreet, at the head of Cant's cloſe, 
Y in Edinburgh, being taken down, a plan for rebuilding them of 
the height of five ſtories above the ſhops or ground-floor, was autho- 
riſed by the guild-court, after citation of all the conterminous heri- 
tors, and no objection made. „ 1 
After the building was carried to the intended height in the front 
by Cbarles Freebairn the proprietor, Mr Buchan complained, in a bill 
of ſuſpenſion, of the raiſing the back part of the upmoſt ſtory, as pre- 
judicial to the lights of a houſe belonging to him in Dickſon's land, 
which ſtands immediately to the weſt of the new building; and he 
inſiſted, That as by act 8. parl. 1698, it is provided, © That all new 
4 houſes be built no higher than five ſtories above the cauſeway,” 
this upmoſt ſtory of the new building being the ſixth from the cauſe- 
way, could not be lawfully erected. 
Anſwered for Charles Freebairn, Imo, This objection comes too late, 
as it ought to have been made before the dean of guild granted war- 
rant for rebuilding the houle, according to the plan, which has been 
ſince exactly followed out. 2do, The practice of the city, authoriſed 
by warrants of the guild-court, has immemorially explained the act, 
ſo as to allow five ſtories above the ſhops in the front, and the ſtory 
immediately above them is always held to be the fr ſtory, and ſo 
progreſſively. Conſuetude or practice 'is ſufficient even to abrogate 
ſtatute- law, and much more to explain it; and it tends more to beau- 
tify the city, to allow the raiſing the front or fide-walls five ſtories | of 
above the ſhops, than to have ſuch fifth ſtories made by projections, 4 
or flormonts, as they are called, in the depth of the roof, which is ad- 
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mitted to be ſubject to no prohibition by this ſtatute. And, 3tio, Ac- . 41% 
cording to the words of the act, the computation of five ſtories from 1 
the cauſe way ought to be made from the higheſt part of the cauſeway 9 A 
adjacent to the houſe: And, in this caſe, the cauſeway of the cloſe {8 
aſcends from the ſtreet ; ſo that the ſtory on a level with the ſhops is, 14 


in the back part, oppoſite to the ſuſpender's windows, almoſt entirely 
ſunk below ground; and, conſequently, the top-ftory in queſtion is in 
that part only the fifth above the cauſeway, though, computing the 
ſhops, it is, at the front, the ſixth above the level of the high-ſtreet. 
Replied for the ſuſpender, 1mo, It is not competent for the dean of 
guild to authoriſe a plan contrary to the ſtatute; and if he has been 
miſled to yield to this attempt, it N bar this court from eonfi n. 
ing the building to the legal regulation, eſpecially when the challenge 
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is made before it is finiſhed. 2do, The meaning of the ſtatute is clear. 


ly expreſſed in computing the five ſtories from the cauſeway, and ap. 
pointing dhe chickneſs of the ſide- walls to be proportionally leſſened 


as they aſcend ; fo that it cannot be doubted, the fifth ſtory, includ- 
ing the ſhops, is the higheſt the law allows to be finiſhed within the 


fide-walls.—Poſitive ſtatutes, enacting rules of an arbitrary nature, 


may be aboliſhed in Scotland (though not in England) by diſuſe. But 
neceſſary rules of public police can never be aboliſhed by diſuſe, or 
rather by a very bad cuſtom counteracting them; J. 39, J. De legibus, 
But further, inſtances have been diſcovered, where parties have com- 
plained of this very abuſe; and the Court of Seſſion has interpoſed its 
authority to ſupport the law ; particularly in 1742, in the caſe of a 
land oppoſite to the Luckenbooths, then rebuilt by Meſſ. Farguhar, 
Menzies, and Baitlis, where the Lords prohibited them from building 
higher thin five ſtories, incluſive of the ſhops or ground- ſtory. And, 
3tio,' It is apparent from the whole tenor of the ſtatute, that the ele- 
vation of the houſe is to be computed from the cauſeway of the high. 
ſtreet.— This is the rule, where cloſes deſcend from the ſtreet ; ſo that 
the buildings inthe back parts frequently contain ſeveral ſtories more 
than in front, which is held to be within the bounds of the law; and 
there is no reaſon why the ſame rule ſhould not be applied where clo- 
ſes happen to aſcend, Os OED 

„The Lords found the act ſtill in force; and therefore paſſed the 

2766 pill“ B CTV 0 1 WJ 2 D. R. 


For the ſuſpender Ferguſon. 


i iin att 
Alt. Rae. 


[1:5 Reporter, Kaims. 


i > \ * 


N NLVIIIUI. 8th; November 1760. 
211003144, THOMAS PRTIN GLE of Symington, 
101) SH3 0[65-HOTY © AGAINST 


| BIS * 235 \ TY > 4 | 13 . f |. \ 
.-+.y01d, JOHN MURRAY tenant in Fairnybirſt. 


«£3 £Y C\ ? 


Action ſuſtained on a bill nineteen years old, the drawer being alive, and 
mating oath, that the contents were ſtill owing. | 


"mY MR ev 
- 147 1 fi 2 
44 


1 


a lun Morrayi the defend th father, poſſeſſed a nb 105 gin g to 


Pringle of Symington, the purſuer's father. ; 
On the 1 3th December 1732, William accepted a bill drawn upon him 


by and holograph of the purſuer, for ten guineas, payable againſt the 


15th November 1733. . | 
The purſuer's father died in 1738 ; after which William, the accep- 
ter of the bill, poſſeſſed under the purſuer until his death in 1744. 
The defender ſucceeded to his farm and effects; and ſoon after, 
there was a clearance between the purſuer and him, with reſpect to 


his father's poſſeſſion, and a diſcharge granted for all bygone rents. 


He continued to pay his rent as it fell due; but neither at the time 
of clearance, nor for ten years afterwards, was there any mention 
made of the above bill. _ | | : 
In 1753, Mr Pringle purſued Murray for payment of this ll - 
| | 5 obta 
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obtained decreet in abſence for the contents of it, after deducing 
Les markedipand theredn. e . e i | 
In a ſuſpenfion of this decree, it was pleaded for Murray, Imo, That 
all action on this bill was loſt by the purſuer's taciturnity, it having 
lain over from the year 1732 to 1753: That this doctrine, founded 
upon the very nature of bills, was eſtabliſhed by all our lawyers ; 
Stair, ö. 4. tit. 32. \ 6. 3 Bankton, b. 1. t. 13. § 31. and their opi- 
nions confirmed by a variety of deciſions ; Wallace againft Lees, 31ſt 
January 1749; Moncrieff againſt Moncrief, 13th December 1751 ; Look- 
up againſt Crumbie, 20th February 1754; and ſeveral- others. 
24o, That the frequent tranſactions between the parties, during all 
that time, without any mention of the bill, confirmed the ſuſpicion 
- againſt this debt, and the legal preſumption of payment or extinction. 
3tio, That theſe objections were not removed by the receipt of « 
partial payment wrote on the back of the bill. For if ſuch a jotting 
on the back of a bill, was to hinder it from being cut off by the taci- 
turnity of the drawer, a pretended creditor, who had either forged a 
deed, or poſſeſſed himſelf of a ground of debt already paid, might 
preſerve it in force, after all opportunity of detection was loſt, by 
writing on it receipts of partial payments. OM 
4to, Neither could the bill be ſupported by the drawer's oath in 
ſupplement. It would even be an extraordinary indulgence, to re- 
fer it to the oath of the accepter's repreſentative. Sir George Macken- 
zie obſerves, on the act 1669, That holograph writs and ſabſcrip- 
tions, without witneſſes, not purſued within twenty years, are only 
< to be proven by the oath of the ſubſcribers ; ſo that if the ſubſcri- 
6 ber dies, theſe writs die with him.“ Therefore, as in the caſe of 
a holograph bond, the debt cannot be proved, after twenty years, by 
the oath of knowledge of the granter's repreſentative ; far leſs ought 
ſuch oath to be put to the repreſentative of the granter of an old 
bill; as bonds are intended for permanent ſecurities ; which, it is 
certain, bills are not. þ | | 
Anſwered for the charger, Ie, With regard to taciturnity, in this 
caſe the bill did not lie over for twenty years, which is the ſhorteſt 
time that, has ever been found to cut down a bill on that head. The 
bill was payable 15th December 1733, and the ſummons for payment 
of it was executed on 26th April 1753, which is little more than 
nineteen years. The preſent caſe, therefore, does not at all quadrate 
with the deciſions referred to by the purſuer; for in all of them the 
taciturnity continued above twenty years. RE 
2do, The tranſactions between the parties can never be conſtrued 
into an extinction of rhe debt. The money was lent out of favour 
to the defender; and the ſame cauſe occaſioned the delay of ſeeking 
payment. To | £7, e lh 805 
3710, It is not neceſſary to plead the partial payment marked on 
the back of the bill as an interruption: for though no receipt had 
been there, the bill itſelf was not preſcribed. Nor does the opinion 
of Sir George Mackenzie on the act 1669 apply to the preſent caſe: 
For, Imo, There is no law by which bills preſcribe, like holograph 
writings, in twenty years. 2do, This bill was made ,a ground of 
action within that time. | — | —— 
The Lords ſuſtained action on the bill, the purſuer making oath, 
| © A | „ That 


TTP 


* 
rn 3 
— — >» . ** 
= 


2 2 $ 
. 
2 eg > +406 rp —e—> 
ET : _ 
- 


nene 
13 


. — 
n 


1 . N 1 
e 
f 2 
14 7 
: 17 F : 
7 Om 
ne. bi 
een, F 
LR g 
nn 
1 * 0 4 { F 
+ \ E. 4 
. f 1 N. 
: * 4 hy” 
i BME 
! s 
T2 | 1 
1 £ — 
s bigs + 7 1 
© 8 7 
4 if 19 
1 
(if Me ) Py. 
5 Fay } 
b (1 * 19 
j WW 
7 I 
9 þ . 
55 { \ 
9 - Q d 
4 . 5 * p 
17 : 
1 
Us ME: 
1 1 
” 1 47 [ if 
rn 
+ TR ks A 
ty” 
4 3990 p f 
. 
' ID ; 
Fe 
S282 
"OTE 
ear * 
Mu 4 4 
1:4 Nei . 
1 10 [94 3 oy 
",- 118? 4 * 
X31 . 
# - 4 . 
een 
170 1 
vl G 
., 4 5 
l 
1 i" 
TKM 
7, $558 
1 21 
n 
WE, * 
8 1 
1 TK i $ ix 
48k 
'4; A984 i 
1 11 % 
11 in 
Nen. 
82.1, 1 
1 5 
e 
1 
1 * 1 I 
1 
* — 
9 
i 4 4 
3 * 
* 
3 
1 
1 
* 
* 1 
1 
5 4 4 
44-4 
"04 
1 4 4 
t 
"38 ' 
. 
1 
1 
4 1 * 
if * 
1 
3M 
"1.8 
4 . 
. if 
3 
1 Lie 
1 
n 
i 1 4. 
% ny 
"REES 
{ 18 
| VU 
5B þ 
L.& 38 1 
1 
1 
11 
1 1 
1 : 
| p 
' 
1 5 
BY 
* 
4 
7 
Li . 
in 
3 
0 f 
44 
LI: 
1 f 
e 
1 


e 
. ww 
& >, 93 
* 


— — 
2 _ 8 
0 ah vc If _ wo A? - 
- Ve A 
— —— Ry — 1 
* 


Rey 
* — 


— 


— TEL 
e N 
ra ws 
—— wal — = > EE AE Soo: 
LO AE 5. er. Aa IRAs Rc 6 — 2 by ws 4 Þ js, © ecwrl (ew t- * 42 
- 8 - 2 OE dE. - 5 
— 


— ne Wo — we 
. 


ad 4 * & 
—_ — # — — 2 — 
2 r — 3 
* n —— 


44S» 
mo. 


* * * — — — - _ 
: ——— 


Ya + 


re en 
=, 2 
= Ss 4 e 4 7 
. Fg 1 KANE” wa 1974-4 > 
ome 36 Set So ob Ge 3 — pany $5 


ad WS ge — eo wagons — ey 
— * 2 . © 5 

— A 

. — 


450 DECISIONS OF THE 


% That the contents of the ſaid bill, drawn by himſelf, were 


-«« ſtill reſting owing, ſo far as by him claimed in this proceſ,” 
| n TA. | 4 e N na oh hes 15 TIL 1 L 0. 


c oe 
Ne. ene, | | 18th November 1760. 
MARJORY STEVEN, relid of Willian jobn/fon maltſter in 
Aberdeen, e ee 
. AGAINST _ | 
JOHN RO B EET ON merchant there. 
No action of damages found to lie againſt the ſeller of ities] for non. 


implement, where the price was referred to the ſeller, and the buyer 


himſelf having died before the whole was delivered, his repreſenta- 
tives made a demand for the remainder, but without offering ready 
money, or caution for the price. 5 e 
Jy November 1756, William John/lon maltſter in Aberdeen, and Provoſt 
Robertſon, entered into a verbal agreement; whereby the provoſt 
ſold his farm-bear of Pitmillan, for crop 1756, to Johnfton, deliverable 
as ſoon as the ſame could be got ready by the tenants, the price to 
be fixed by the ſeller. 12 5 
In purſuance of this agreement, thirty bolls were delivered before 
Chrifimas ; but Jobnſton dy ing ſoon after, the provoſt ſold the remain- 
der of his bear to others, at L. 10 Scots per boll, the ſame price char- 
ed for the thirty bolls that were delivered; having previouſly let oh- 
/ton's widow know, who made a demand for the remainder, that he 
would deliver her none, as he knew nothing of her circumſtances. 
Some months after, an action of damages was brought by the wi- 
dow againſt Robertſon, upon this medium, That he had taken only 
L. 10 Scots for the bear delivered, and ſhe had been obliged to pay 
L. 12 ſoon thereafter for what beer ſhe wanted : and decreet was 
pronounced in her favour. | 
Pleaded for Robertſon, in a ſuſpenſion of this decree, 1mo, That in 
oint of intereſt he could have no temptation to reſile, as it was im- 
poſſible for him to get better terms; and the purſuer could have as 
little reaſon for inſiſting on implement, as ſhe might at that time have 
Purchaſed any quantity of bear ſhe choſe at L. 10 Scots per boll. The 
defender informed her why he declined the delivery of the remainder 
of the barley ; and ſhe tacitly acquieſced, having never made further 
requiſition, She got that notice immediately upon her huſband's 
death, which was before Chriffmas. The bear continued from that 
time till March to be fold currently at L. 10 Scots per boll. She had 
therefore three months to provide herſelf, at the ſame price fixed b) 
the defender for the bear formerly delivered ; and if, by her own de- 
lay, ſhe was obliged to pay a higher price, no claim could from thence 


arile 
. 
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ariſe againft the defender; J. 21. H 3. J. De act. empt. vend.; Hotoman. 
' "2do, There was no ſtipulation as to the quantity to be delivered; no 
penalty for failure; the price, the time of delivery, and term of pay- 
ment, were all left in arbitrio of the ſeller. Had Jobnſton lived, the 
{eller would have been entitled to have demanded ready money ; and, 
if refuſed, to have ſold his victual to whom he pleaſed. * His anſwer 
to the purſuer plainly imported ſuch a demand, or at leaſt a demand 
for good ſecurity ; but as ſhe offered neither, and did not even make 
any further requiſition, in common ſenſe he was no 1. 5 bound. 

3tio, Although an action for damages may be well founded, when 

a certain price is ſtipulated, and the ſeller refuſes delivery for the 
ſake of a higher price; yet when the price is referred to the ſeller 
himſelf, there can be no ſuch motive for his failure in delivery. Nei- 
ther can damage be any conſequence of that failure. By the Civil 
law, where the price is referred either to the ſeller or to the buyer, 
there can be no claim of damages againſt the ſeller for failure to de- 
liver, or againſt the buyer for refuſal to receive; J. 13. C. De conte. 
empt. | 

Taft, By the terms of the agreement, the defender was certainly 
entitled to demand the higheſt price given for barley that year, which 
was L.12, It is inconſiſtent, therefore, to plead, that his charging 
only L. 10 for what he had delivered, ſhould be the foundation of an 
action of damages againſt him. 

Anſwered for Marjory Steven, The defender's arguments reſolve into 
an objection, 1mo, To the validity of the contract; 2do, To the aſcer- 
taining damages through breach of it. 


With reſpect to the fit, It is in vain to have recourſe to the Civil 


law to prove its nullity ; for whatever may have been the opinion of 
the Civilians, it is certain, that ſuch contract is binding by the law 
of Scotland. 'In this caſe, there was a complete bargain for the whole 
farm-bear, deliverable ſo ſoon as it could be got ready. Part of it was 
delivered; and conſequently, as matters were no longer entire, there 
could be no locus pænitentiæ to the ſeller, on the death of the buyer. 
The only thing left to him was, to aſcertain the price ; and he could 


not arbitrarily uſe that power, either to avoid the contract, or com- 


mit extortion ; if he had attempted either, a court of juſtice would 
have given redreſs. | | 
240, Neither is the defender's allegeance, That in point of intereſt 
he had no temptation to reſile, a good defence. The law does not ſo 
much conſider the benefit ariſing to the perſon who reſiles, as the da- 
mage done to the other party by the breach of a mutual contract. 
And as to the purſuer's acquieſcence in the not delivery; the contra- 
ry 1s manifeſt : for it is admitted, that ſhe made a demand for delive- 
ry, and was refuſed. Beſides, although ſhe had made no requiſition, it 
was incumbent on the defender to have made an offer of the grain, 
on her paying, or finding ſufficient ſecurity for the price: but he does 


not pretend that he made any ſuch offer; and therefore he ought to 


be liable for any damage ſhe has ſuſtained by the bargain. 
Nor is it a good objection, That the purſuer might, ſome time after 
her huſband's death, have bought bear at IL. 10 per boll. She had 
then a conſiderable quantity on hand; and it is not pretended, that 
| 3 ſhe 
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452 
ſhe could foreſee the riſe of the price that happened ſo ſoon after. 

Neither do the authorities from the Civil law conclude againſt her, 
as they do not fix the preciſe length of time ſufficient to bar ſuch an 
action. And as to what is urged for the defender, That he might 
have charged the higheſt price of the ſeaſon for his barley, and con- 
ſequently there could be no loſs incurred through the not delivery; 
that argument is fallacious. When a contract is entered into, the 
terms of which are indefinite, theſe terms muſt be ſettled upon equi. 
table principles. In this caſe, as the current rate of the country was 
not known at the time of the bargain, the period for aſcertaining the 
price was very properly deferred to that of delivery. Part of the 
1 was delivered, and the remainder in readineſs for delivery, be- 
fore the end of December. At that time, it is agreed, the current price 
was L. 10 Scots, and in equity no more could have been demanded by 
the defender; and therefore he ought to pay the difference between 

the price at that time, and what the purſuer was afterwards obliged 
to PAY. . 


* The Lords found no damages due. ne 


* 


Act. Rae. Alt. Garden. 


No CCXLVIII. . A1 18th Member 17960, 
DAVID CUNINGHAM baker in Edinburg), 
9 50 - AGAINST 


George Home, late Deacon, and Charles Cuningham, Boxmaſter, of the 
INCOR PORATION OF BAKERS there, David Simſon, agent, 
James Fraſer and Fames Dougal, and others, fervants to the mem- 
bers of the Incorporation, in the management of their mills. 


Arreſtment of grain belonging to one of the members of a corporation, uſed 
againft the managers and ſervants of that corporation, the grain being 
in their hands for the purpoſe of being grinded, found not competent. 


EHE bakers of Edinburgh were formerly thirled to the mills be- 
1 longing to that city, for all wheat grinded by them; but finding 
that ſervitude inconvenient, they, for payment of an agreed feu-duty, 
got an irredeemable right to theſe mills, in favour of their then dea- 
con and boxmaſter, and their ſucceſſors in office, for the uſe and be- 
hoof of the incorporation of bakers, and their ſucceſſors. 

By the regulations eſtabliſhed for the management of theſe mills, 
it appeared, that the benefit of the feu was intended folely for the 
utility of the reſpective members, and not to have any connection 
with the incorporation funds; and that that benefit was communicat- 
ed to the widows of ſuch members as carried on trade after their 
huſband's death. ; i 5 | 
A widow of one of the members of the corporation, having brought 
ſome wheat to the mill to be grinded, David Cuningham, her credito!, 
arreſted it, while it was grinding, in the hands of the e i 

oxmaſter, 


/ 


— — 
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boxmaſter, clerk, and other ſervants of the corporation; and after- 
wards inſiſted againſt them in an action of forthcoming.  _ 

The deacon and boxmaſter pleaded, That, as managers of the cor- 
poration-funds, they could not be found liable ; becauſe the corpora- 
tion neither had intereſt in nor poſſeſſion of theſe mills. The feu was 
not granted to the corporation as an univerſitas, but to the particular 
members, who were the proprietors, and as ſuch were both in the 
civil and natural poſſeſſion of the mills. Nor could the feu's being 
taken in the name of the corporation ſubject the managers in this ac- 
tion; for it was only a name uſed for the behoof of the particular 
members. They had no concern in the management of the mills, 
further than as individuals of the corporation; conſequently, in the 
preſent queſtion, they fall to be conſidered only in that capacity. 

In the next place, With regard to the arreſtment uſed in the hands 


of the ſervants, it was certainly inept: for it was an eſtabliſhed point, 


That an arreſtment could not be uſed in the hands of the ſervant of a 
debtor, for the purpoſe of obliging that ſervant to make the goods 
forthcoming ; as the ſervant's poſſeſſion is underſtood to be the ma- 
ſter's poſſeſſion; and there can be no arreſtment in the hands of the 


debtor himſelf. By the regulations for the management of theſe mills, 


the ſervants are the proper ſervants of the individual member whoſe 
grain for the time is under their care. They take their directions 
from, and are paid by him; and therefore, in every reſpec, are to be 


looked on as his ſervants. 
Laſily, The arreſtment in the clerk's hands can be of no avail. For 


he is not cuſtodier of the grain: his ſole buſineſs 1s to keep an account 


of the grain grinded for the reſpective members, ſo as to aſcertain how 
much each is ſeverally bound to pay. 8 
Anſwered for the arreſter, He is well founded in his action of forth- 
coming againſt the deacon and boxmaſter; becauſe they, as the legal 
repreſentatives of the corporation, are undoubtedly the proprietors 
and poſſeſſors of the mill: the feu- right is taken in their names ; and 
arreſtment in their hands is held in law as arreſtment in the hands of 
the corporation. If any perſon, not a member of the corporation, had 
been allowed to grind wheat at theſe mills for his own uſe, and his 
creditor had inclined to arreſt it, he would have exactly taken the ſame 
method, and it would have been effectual: and ſo it ought to be in 
the preſent caſe, for it can make no difference, that the proprietor of 
the wheat was in ſo far conſidered as a member of the corporation to 
whom the mills belong, as to have the privilege of grinding there; as 
the wheat was allowed to be her ſeparate property ; and it is undoubt- 
ed law, That if a member of a copartnery lodges goods, which are 
his own property, in the hands of the copartnery, theſe may be ar- 
reſted in the company's hands, although he is himſelf a member of 
that company. | 1 . 
The arreſtment in the hands of the ſervants was alſo an effectual 
arreſtment; becauſe, both in common ſenſe and law, a ſervant has 
ſuch a poſſeſſion as the law requires to found an arreſtment: which 
doctrine is confirmed by a decifion abridged in the Dictionary, voce 
Arreſiment, where an arreſtment laid on in the hands of a wife, act- 
ing for her huſband, was found effectual to oblige her to make good 
„ N | 1 what 
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what was in her hands at the time of the arreſtment; 'Fount ainhall 
18th y 1706, Hume contra Pringle. | 


Laſily, Suppoſing arreſtment in the hands of a ſervant were incom. 


petent, the millers, in the preſent cafe, cannot, with any propriety, be 


conſidered as the ſervants of each particular member, during his turn, 
although, to avoid-confuſion, they are paid a certain quantity out of 
each parcel grinded:: for they are hired by the corporation annually; 


the care of the mill is committed to them by the.deacon and box. 


maſter, in name of the corporation; and upon any emergency they 
are entitled to give orders to the ſervants of the mill, not to grind for 
any particular member, preferable to the orders of the member whoſe 
turn it is to grind. . . 

* The Lords found the arreſtment not competent.“ 1. c. 


Act. Jobnſtone. | Alt. Montgomery. | 


Ne CCXLIX. 26th November 1760. 
JAMES Duke of ATHOLE, 
His MAJESTY's ADVOCATE. 
| Dueſtion on the clan- act. | 


V an act in the 1ſt of George I. it was provided, © That if any ſub- 

« ject of Great Britain, holding lands of a ſubject- ſuperior in Scot- 

* land, ſhall be guilty of the treaſons therein mentioned, and /hall be 
* thereof duly convicted and attainted, his lands or tenements, held cf 
* any ſubject-ſuperior in Scotland, ſhall recognoſce and return into the 
* hands of the ſuperior, and the property ſhall be conſolidated with 
the ſuperiority, in the ſame manner as if the ſame lands had been 
by the vaſlal reſigned into the hands of the ſuperior ad perpetuam re. 


+ manentiam.” 


The Duke of Athole was ſuperior of the lands of Tombnoc and Cul- 
tranict, belonging in property to James Drummond, commonly called 
Duke of Perth, who was engaged in the rebellion 1745 ; as was allo his 
brother, and preſumptive heir, Fohn Drummond, 

An act of attainder was paſſed againſt the ſaid James and Jobr 
Drummonds, and other rebellious ſubjects ; whereby it was enacted, 
* That if they did not ſurrender themſelves to one of his Majeſty's 
« juſtices of peace, on or before the 12th day of Fuly 1746, they 
* ſhould, from and after the 18th April 1746, ſtand and be adjudged 


© attainted of high treaſon.” 


James Drummond, the elder brother, died upon the 11th May 1746, 


before the time limited for ſurrendering himſelf. John ſurvived; but 


never ſurrendered himſelf. : 
The eſtate of Perth, comprehending the lands above mentioned, 
was firſt ſurveyed as belonging to James Drummond, by whoſe attain- 


der they were ſuppoſed to be forfeited; but the Court of Seſſion having 


thereafter 


LS 
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thereafter found, that his eſtate did not become forfeited to his Ma- 
jeſty in and through the attainder of James Drummond, in reſpect that 
he died within the time limited for the ſurrender, (See Falconer, v. 2. 
No 87,), it was again ſurveyed as having become forfeited by the at- 
tainder of Jobn Drummond. | 

The Duke of Athole, ſuperior of the above lands, entered his claim 
to the property of them, in terms of the clan- act; and it appearing to 
be a matter of doubt, whether they became forfeited by the attainder 
of James or Jobn, he claimed them in both ways, as forfeited by the 
attainder either of James Drummond, or of his brother John. It was 
likewiſe a matter of doubt, whether the clan-ac extended to forfei- 
| tures upon occaſion of the rebellion 1745. This queſtion had been 

tried upon a claim of the Duke of Gordon; but never brought to a fi- 
nal iſſue, becauſe of a compromiſe which was agreed to between the 
crown and the ſubject-· ſuperiors. The Duke of At hole, in order to en- 
title him to the benefit of this compromiſe, found it neceſſary to in- 
fiſt in his claim; which was objected to upon the following grounds. 

Pleaded for the crown, James Drummond, commonly called Duke of 

Perth, was indeed vaſſal to the claimant in the lands now claimed, 
during the whole period of the late rebellion, and for ſome time after; 
but as he never was attainted, but died a liege- ſubject, his lands can- 
not fall to the ſuperior in virtue of the clan- act. The clarmant can- 
Not ſubſume in terms of the ſtatute, © That James Drummond of Perth, 
© being his vaſſal in the lands now claimed, was guilty of the tre- 
“ ſons mentioned in the ſtatute, and was thereof duly convicted and at- 
* tainted.” For in fact he never was convicted or attainted of any 
treaſon ; and conſequently the claim is not founded. In the next place, 
With regard to John Drummond, it is impoſſible for the claimant to 
maintain, That John Drummond, holding lands of the claimant as 
© his-ſuperior, was guilty of treaſon, and thereof duly convicted and 
* attainted.”” He was indeed guilty of treaſon, and thereof duly con- 
victed and attainted; but he held no lands of the claimant during the 
continuance of the treaſon, or prior to the attainder. He declined 
ſurrendering himſelf; and therefore, by the expreſs words of the act 
of attainder, became attainted from the 18th of April 1746 ; at which 
time his brother was alive, and vaſlal to the claimant ;- conſequently 
John Drummond was not vaſſal to the claimant at or before his attain- 
der. The ſucceſſion devolved upon him afterwards, and became 
thereby forfeited to the crown. ; 

Anſwered for the claimant, This eſtate certainly belonged either to 
James Drummond, or to 7obn, both of whom were in the rebellion, and 
named in the act of attainder and it would be hard to deprive the 
claimant of the benefit of their forfeiture, becauſe James happened to 
die before the day appointed for his ſurrendering himſelf, and becauſe 
Jobn did not think proper to ſurrender himſelf. Beſides, the claimant 
cannot agree to the poſition, That John Drummond's attainder took 
place upon the 18th April; for it will be remembered, that Thomas 
Drummond of Lygiealmond entered a claim to the property of the eſtate 
of Perth, upon this very footing, That the eſtate was not forfeited 
through the attainder of John Drammond, in regard his blood was at- 
tainted upon the 18th of April 1746, he not having ſurrendered him- 


{elf to Juſtice before the 1 2th of Ju following. But the Court of Seſ- 
pe | fon, 


+ 
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ſion, upon the 1ſt December 1750, found, That hn Drummond, ſe. 
cond fon to the late Lord Drummond, now attainted of high treaſon, 


« was, upon the 11th May 1746, when James Drummond, his elder 
C brother, died, capable to take by deſcent from his ſaid elder bro. 


ther; and that the eſtate in queſtion did then deſcend, by James; 
% death, to Fobn Drummond, now attainted ; and was forfeitable, and 
«© forfeited, by the treaſon and attainder of the ſaid Fobn Drummond 2 
( Falconer, v. 2. No 169.); and this judgment was affirmed in the Houſe 
of Peers. So that it cannot be maintained, that the attainder of Fobn 
Drummond took effect ſooner than the 12th of Fuly 1746. 

Some of the judges were of opinion, that the forfeiture was incur. 
red after Jobn Drummond's ſucceſſion : yet they thought the objection 
good, as the ſuperior had no hold of the vaſſal during the rebellion, 


„% The Lords diſmiſſed the claim.“ 4 


Act. D. Graeme, Lockhart, Alt. Crown lawpers. 


N. B. There were ſome other objections made to the claim; but the 
above was the only material one. 


Ne CCL. 26th November 1760. 


The Principal and Maſters of the United Colleges of St Salvator and 


St Leonard, in the UNIVERSITY of St ANDRE W's, 
AGAINST 


Mr JAMES MONTGOMERY, Advocate. 


TInhibitiofl of teinds, executed by a party neither in poſſeſſion as titular, aur 
baving brought any proceſs for aſcertaining his right, ts inept. 


HE principal and maſters of the college of Sz Leonard, and after- 
wards of the united colleges of St Salvator and St Leonard, in the 
univerſity of St Andrew's, were {ſuppoſed to be patrons of certain pa- 
riſhes in the ſheriffdom of Aberdeen; and were in uſe to ſet leaſes of 
the tithes, receive the rents thereof, and diſpoſe of the vacant fti- 
ends of theſe pariſhes, from the year 1663 downwards. 

The title, however, upon which this poſſeſſion was founded, ha- 
ving lately been called in queſtion by the officers of the crown; and it 
appearing to be a matter of doubt, whether the right to theſe teinds did 


truly belong to the college, or to the King, as in right of the dean and 


chapter of the archbiſhoprick of St Andrew's ; the matter was laid be- 
fore the Lords of the Treaſury ; and, in the mean time, Mr James Mont- 
gomery, his Majeſty's ſolicitor for the tithes, in order to prevent tacit 
relocation, and interpel the uſe of payment to the college, raiſed and 
executed, at the ſeveral churches of the ſaid pariſhes, an inhibition 0 
teinds, at the inſtance of the crown, againſt the heritors. 

The principal and maſters of the college complained of this to the 
Court of Seſſion ; and prayed, That the inhibition might be recalled; re- 


ſerving 
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ſerving to the officers of the crown to proſecute the crown's right, as 
they ſhould be adviſed. 5 5 | 
' Pleaded for the college, Inhibition of teinds can only be uſed by a 
proprietor, or one who has a proper title to enter into poſſeſſion. The 
crown can have no ſuch title in the preſent caſe, without firſt prevail- 
ing in a declarator of right; which, however, is not yet brought. 
And the complainers have been in the lawful poſſeſſion of thele teinds 
for near a century; which is much more than ſufficient to found them 
in a poſſeſſory judgment. 2 . 
Anſwered for Mr Montgomery, The college can have no legal plea to 
be continued in a poſſeſſion which has been altogether precarious, 
and ſuffered by negle of the crown's officers. The benefit of a poſ- 
ſeſſory judgment muſt be founded on a proper title; of which there 
is no veſtige in this caſe. It was the reſpondent's duty to ſtop the uſe 
of payment which had been made to the college without any juſt 
title; and the proper way of doing this was by executing an inhibi- 
tion; Stair, b. 2. tit. 8. $23. b. 4. tit. 24. § 2. Erſkine, b. 2. tit. 10. 
21. N 
« The Lords recalled the inhibition.“ | : I 


Act. J. Craigie. Alt. Montgomery, Garden. 


No CCLI. 27th November 1760. 
CHILDREN of DAVID LIZ ARS, 
AGAIN 8 T 


The REPRESENTATIVES of JOHN DICKIE writer 
to the ſignet. | 15 


Factor loco tutoris Jiable for omiſſions. 


n Dickie writer to the ſignet was, in 1744, appointed factor loco 
tutoris by the Court of Seſſion, for managing the eſtate and effects 
of the children of David Lizars, who had died ſome time before, with- 
out naming tutors to them. 
Among the debts due to Mr Lizars, was a bond granted to him, in 
January 1743, by Archibald Punton, Thomas Hay, and George Begbie, 
Jointly and ſeverally, for the ſum of 2000 merks. 
Mr D:c#ie continued to have the management of the childrens af- 
fairs till the 1754, when he died; and the children ſoon after brought 
a proceſs againſt his repreſentatives, to account for his intromiſſions 
with their eſtate. The defenders, in the account exhibited by them 
of Mr Dickie's intromiſſions, took credit for the aforeſaid bond of 2000 
merks, and annualrents due thereon ; the whole three obligants having 
become bankrupt, and no part, either of principal or intereſt, having 
ever been paid. SANS = | 
Upon inquiring into the fact, it appeared, that all the three debtors 
in the bond had continued in good credit till the 1747 ; that Hay had 
failed about the end of that year, and Punton ſome time in 1748 3 
52 - that 
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that Begbie continued ſolvent till the 1754; and that during all this 
time Mr Dickie had taken no ſtep, either to recover payment of the 
money, or get additional ſecurity from Begbie, upon the failure of the 
other two. 2/4 | | TL 


The purſuers, therefore, chjected to this article in the account; and 


inſiſted, That the defenders, as repreſenting Mr Dickie, were bound to 


make up this Joſs to to them, which had happened through his ſupine 

negligence. Mr Dickie, by the nature of his office, and by the regula. 
tions laid down in the act of ſederunt 1730, was bound to do exaq 
diligence ; and to take care, not only that the annualrents were punc- 
tually paid, but that the principal was properly ſecured. It was a moſt 
groſs neglect in him, to allow the money to remain upon the ſecurity 


of Begbie alone, for ſo long a time after the bankruptcy of the other two 


obligants; more eſpecially, as Begbie, though he had ſome little credit 
in the way of trade, was never known to be poſſeſſed of any ſolid or 
ſubſtantial fund. Mr Dickie ought not to have allowed the money to 
remain upon a worſe ſecurity than that on which it was originally lent; 
and leaſt of all ought he to have ſuffered it to lie in Begbie's hands, 
without ever receiving a penny of annualrent. 

Anſwered for the defenders, After the bankruptcy of Punton and Hay, 
Begbie continued in good circumſtances, and was not in the leaſt ſuſ- 
pected by any perſon till the 1754, when he gave way all of a ſudden. 
The firſt intimation of his failure was given by himſelf, at a meeting 
of his creditors called for that purpoſe. The creditors agreed to take 
Joint meaſures: His effects were veſted in a truſtee for behoof of all 

concerned; a dividend has already been made; and the ſhare which 
the purſuers are entitled to, and which will be paid when called for, 
amounts to L. 69 Sterling fo that they will only loſe an inconſiderable 
balance. 
the money to remain in Begbie's hands; becauſe his circumſtances 
were reputed to be good. He acted with the ſame degree of diligence 
that he would have uſed in his own affairs; and therefore the deten- 


ders cannot be liable. 


„ The Lords found the defenders liable to account for the debt.” 
1. C. 


Act. Montgomery. Alt. Macqueen. Clerk, Home. 


No CCLII. 2d December 1700. 


B ARB E RS of EDINBURGH, 
AGAINST 


BARBERS of CANONGATE. 


Tradeſmen reſiding in a borough of regality or barony adjacent to 4 275 


borougbh, cannat be ſubjected to the authority of an incorporation 0 
ſimilar tradeſmen reſiding within the royal borough. 


1 the year 1505, the ſurgeons and barbers of Edinburgh were, by An 
act of the town-council, erected into an incorporation, with ſundij 


privileges, which they have ever ſince enjoyed. 


Mr Dickie was guilty of no improper neglect, in allowing 


The 
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The ſuperiority of the borough of regality of the Canongate was ac- 
quired by the city of Edinburgh in the year 1639, at which time there 
was in the Canongate no eſtabliſhed corporation of ſurgeons and barbers. 

In April 1649, the magiſtrates and town-council of Edinburgh paſſ- 
ed an act, © requiring the bailies of the Ganongate to concur with the 
« deacon and the ſurgeons and barbers of Edinburgh, in taking order 
© with the unfreemen ſurgeons and barbers within their ſeveral bounds 
«© reſpectively; and that none exerciſe the ſaid craft, nor put out figns 
« gr baſons, until they obtain liberty from the deacon and freemen of 
the ſurgeons and barbers of Edinburgh, and be ſubject to their order 
and injunctions,” 

The bailies and council of the Canongate, upon the 2d of Augn/? 
1649, paſſed an act, ordaining fourteen perſons therein named, un- 
« freemen, barbers within the borough, to take in their ſigns and 
& baſons, and exerciſe no part of ſurgery or barber craft within the 

* borough, or privileges thereof, in time coming, till they obtain li- 
« berty, and be ſubje& to the orders and injunctions of the deacon 
© and freemen of the ſurgeons and barbers of Edinburgh. And fur- 
© ther ordained, That the apprentices of all ſuch as enter, and give 
« ſatisfaction to the deacon and trade of the borough of. Edinburgh, 
„ and their ſucceſſors, ſhall pay no more for their burgeſsſhip than 
«* other apprentices have paid within the borough.” 

By theſe acts the ſurgeons and barbers of Canongate were put under 
a dependence and ſubjection to the ſurgeons and barbers of Edinburgh. 
The regulation was acquieſced in by all the parties, and was ratified 
in wy e in the year 1670. 

Excerpts from the books of the incorporation of ſurgeons and bar- 
bers of Edinburgh were alſo produced from the year 1649 downwards; 
by which it appeared, that perſons had been from time to time regu- 
larly admitted by the ſurgeons and barbers of Edinburgh, to exerciſe 
that trade in the Canongate ; and that they had regularly paid their up- 

| ſets and quarter-dues, and entered their apprentices in the books of the 
incorporation in Edinburgh ; and when theſe apprentices had ſerved 
their time, they were regularly admitted to be free barbers, with 11- 
berty to exerciſe their trade within the bounds of the Canongate only. 

In the year 1718, a proceſs of declarator was brought by the barbers 
of Edinburgh againſt the ſurgeons of Edinburgh, in which a decree was 
pronounced 1n the 1722. By that decree the two incorporations were, 
in ſome reſpect, ſeparated from each other ; and the right of the bar- 
bers of Edinburgh over the barbers of the Canongate was referred to, 
in the proceedings and in the interlocutors of the court, as undiſputed ; 
and regulations were eſtabliſhed with reſpe& to the method, and the 
dues, of admitting the barbers of the Canongate.” ERS 
After this decree, the barbers of Canongate, in September 1722, enter- 
ed into a contract with the barbers of Edinburgh, in which that decree, 
and an act of the town-council which had followed upon it, were re- 
cited. By that contract, the barbers of Edinburgh gave certain abate- 
ments to the barbers of Ganongate ; and reſtricted, in many reſpects, the 
power they had exerciſed over them, as eſtabliſhed near a century be- 
fore, reſerving only to the barbers of Edinburgh the one half of their 
upſets. This contract was ſi gned by all the barbers then reſiding in the 
Canongate, and by their ſucceſſors, till the year 1742, when ſome of the 

8 | barbers 


4560 


their right. 


DECISIONS OF THE Ne CCLY, 


barbers of the Canongate refuſed to acquieſce in it. Upon this the 
barbers of Edinburgh brought a proceſs of declarator for aſcertaining 

Pleaded for the barbers of Canongate, That the magiſtrates and town. 
council of Edinburgh, notwithſtanding the purchaſe of the ſuperiority 


of the borough of the Canongate, had no power to reſtrain the inhahi. 


tants of Canongate from exerciſing any lawful trade or occupation, 
Their acts of council in the year 1649 were made without any autho- 
rity, and were ſo many oppreſſivè acts of power exerciſed by ſuperiors 
over their vaſſals; and being founded on wrong, they could not be 
confirmed by any length of time, nor by the acquieſcence of the inha- 
bitants of the vaſſal-borough. The ratification in parliament, which 
paſſed of courſe periculo petentium, can have no effect: and the con. 
tract entered into in the 1722, was an impoſition upon the part of the 
barbers of Edinburgh, who thereby pretended to eſtabliſh a dependent 
{ſociety within the borough of the Canongate, and to communicate to 
them rights and privileges which they could not give, and which the 
freemen of the borough were entitled to exerciſe in their own right, 
And ſuppoſing that contract could bind the particular perſons who en- 
tered into it, yet it could not be obligatory upon other perſons who 
happened thereafter to exerciſe the ſame trade within the Canongate, 
Anſwered, The conſtant poſſeſſion and acquieſcence of all parties du- 
ring a century, mult have the effect to bar after challenges and inqui- 
ries into the origin of the poſſeſſion, and the powers of thoſe who firſt 
authoriſed it. Beſides, the regulation made in 1649, was in itſelf rea- 
ſonable and proper. It was alſo founded in law; for the barbers of 
 Canongate were reſtrained from exerciſing their craft in that part of the 


ſuburbs of Edinburgh, by act 156. parl. 1 592, by which it was decla- | 


red, © That in all time coming, there ſhould be ao exerciſe of crafts 


in the ſuburbs adjacent to boroughs, but that the ſame ſhould ceaſe 


in all time thereafter.”” 
And though by a deciſion, 21ſt Fuly 1669, town of Perth, this ad 
was found not to extend to tradeſmen living within the neighbour- 
hood of a royal borough, but under the juriſdiction of a third party; 
yet this limitation could not apply to the inhabitants of the Canongate 
in the year 1649, after the town of Edinburgh became ſuperiors of that 
borough ; and unleſs ſuburbs of this kind are underſtood to have been 


meant by the act 1592, that ſtatute can have no meaning at all; ſince 


there was no occaſion for a ſtatute with reſpect to ſuburbs, which were 
ſituated within the bounds and liberties of a royal borough ; becauſe 
as to theſe, the very conſtitution of incorporations gave them an ex- 


clufive privilege. 
* The Lords found, That the barbers of the borough and regalit) 


* of the Canongate were not ſubject to the incorporation of barbers 


«* of the city of Edinburgh, or liable in payment to them of an) 
** ſums of money; and therefore aſſoilzied.“ 


AQ. Fohnſtone, Ferguſon. Alt. Lockbart. 


Thereafter the ſociety of barbers of the Canongate inſiſted in a pro- 
ceſs for having it found and declared, That the barbers ot Edinburg) 
were not an incorporation, having excluſive privileges of exerciſing 
their employment within the city; and that they, the purſuers, had Jem 
| CANE res 1ig 


* 


— anc. — 1 
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right and title to ſhave beards, clip, trim, and dreſs hair, within the 
city of Edinburgh, and liberties thereof. The deciſion of this queſtion 
depended on the import of a variety of writings, acts of council, and 
ſeals of cauſe, which it is of no importance to ſtate. 

„The Lords e and W 0 — mn entitled to their 


5 exPences-! |: *: „„. Co 
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AGNES STEWART -of Phiſgil, and JOHN HATHORN 
ac: ere 


AGAINST, 


The CHILDREN ally CREDITORS: of "eat JOHN 
STEWART, alias COLTRAIN, of Drummoret. 


Thougb a liferent Pente to a wife by her buſband, on lands fatthed on him 
by bis grandfather's entail, to which his title was afterwards redu- 
ced on his grandfather's contract of marriage, was ſu uftained as an one- 
rous right derived from one who was habilely veſted in the property, 

without any incumbrance appearing on record; yet the heir prevailing 

in the reduction was found entitled to relief againſt the huſband's pro- 

per eftate, for that part of the tiferent which was originally ſecured 
pon it, before he ſucceeded to his grandfather” 5 Mate. 


3 Stewart of Phiſgil, in 1668, ſettled his eſtate in his contract 6f 
marriage to the heirs of the marriage; and his eldeſt ſon having 
died without iſſue, the purſuer, Agnes Stewart, only child of Robert, 
the ſecond ſon, who alſo predeceaſed his father, became the heir of 
the marriage, entitled to take 5 eſtate, upon her grandfather's death, 
under the ſaid contract. 
FJobn Stewart, however, in 17 rg, executed a deed of ſettlement in 
the form of a ſtrict entail, whereby he diſinherited his grand-daughter 
Agnes, and provided his eſtate of Pbiſgil to his own. ſurviving fons and 
daughters ſeriatim, and their 18ue.””: *- 

Fobn Stewart ſoon after died; and was ſucceeded, in virtue of this 
entail, by William, his third ſon; who having likewiſe ſoon after died 


without iſſue, was ſucceeded by Vis eldeſt ſiſter : and, the poſſeſſed the 


eſtate till her death, in the year 1742. 

During the poſſeſſion of this eldeſt daughter of John Stewart, Jobi 
Coltrain of Drummorel, eldeſt ſon of the ſecond daughter of Fobu 
Stewart, and next preſumptive heir in the entail to his aunt, who ne- 
ver was married, entered into a marriage- contract with Mrs Chriſtian 
Herron, whereby, in conſideration of gooo merks of tocher, he be- 

came bound to infeft her in an annuity of 600 merks, to be uplifted 
out of his lands of Drummorel And it was further provided, That 
in caſe he ſhould at any time during the marriage ſucceed to the eſtate 
of Phiſzil, as heir of tailzie to his aunt, the lands of Hrummbrel ſhould 
be diſburdened of the above annuity, aud he ſhould be obliged to in- 
feft his ſpouſe in an annuity of 25 merks, payable out of the eſtate of 
Pbiſil, 
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Phi/pil, in caſe of children of the marriage, and 1200 merks in the 
event of no children. 1 4097714 $1 3 6950 J 50 . 
Upon his aunt's deceaſe, John Coltrain obtained himſelf ſerved heir 
in the eſtaie of Phiſgil, in terms of the tailzie; and having completed 
his titles by infeftment, be, in 1734, granted a bond of proviſion, upon 
the recital of his marriage- contract, and of the tailzie of Phiſęil, 
whereby the heirs were allowed to provide their wives in competent 
liferents, not exceeding one-fourth of the free rent; and that he was 
reſolved to provide his ſpouſe in an additional jointure out of his lands 
of Drummorel, ever and above her liferent of the fourth part of the 
free rent of Pbiſgil, his intention being, that ſhe ſhould have a yearly 
liferent of 1 200 merks, in caſe of children, and 1500 merks in caſe of 
none; therefore he provides her to the fourth part of the free rent of 
Pbiſgil; and further obliges himſelf, to infeft her in a yearly liferent of 
500 merks, upliftable out of Drummorel, at leaſt ſo much thereof as, 
with the fourth of the rent of Phiſgil, might completely make up the 
Ii ferent- proviſion to the amount aforeſaid, of 1200 or 1500 merks. 
Upon this bond infeftment followed, both in the lands of Phi/zil 
and Drummorel ; and the ſaid ohn Stewart, alias Coltrain, continued in 
the undiſturbed poſſeſſion of the eſtate of Phiſgil for ſeveral years af. 
ter. But Agnes Stewart the purſuer, having diſcovered. that ſhe had 
a right to that eftate by her grandfather's contract of marriage, which 
could not be defeated by any after gratuitous: deed, infiſted in a re- 
duction of the entail, and obtained judgment in her favour upon the 
15th July 1743; which was affirmed. in the houſe of Lords. 

Upon the death of John Coltrain, a queſtion having enſued between 
his relict and Agnes Stewart, concerning the validity of her liferent- 
infeftment upon the eſtate of Phiſz:l, (See Falooner, vol. 2. No 59.), the 
Lords, pon the 22d February 1749, found, That the obligation 
«entered into by John Coltrain of Drummerel, afterwards Jon Stewart 
of Pbiſgil, in the marriage-ſettlement betwixt him and Mrs Chriſfian 
« Herron, the purſuer, whereby he was bound to ſettle upon her a life- 
** rent-proviſion, to the extent of L. 50 Sterling yearly, was onerous 
** on the part of the ſaid Chriftian Herron, and rational on the part of 
_ © the ſaid Fobn Coltrain, alias Stewart; and that he having imple- 
** mented the ſame, by granting the liferent-infeftment to that extent, 
* when he was in the right of fee and property of the eſtate of Phy! 
and his right ſubject to no challenge from any thing that did or could 
appear upon the records, that as fine 4 likewiſe juſt and one- 
_ © rous} and does ſubſiſt in her favour, notwithſtanding of the reduc- 
tion afterwards brought, of the right and title of the ſaid Fabn Col- 
* 7rain, upon the latent perſonal obligation contained in the contract ot 
marriage entered into in anno 1668, betwixt John Stezpart writer in 
Edinburgb, and Agnes Stewart his ſpouſe, whereby. he was bound to 
© ſettle the eſtate he ſhould acquire in favour of the heir whatſomever 
of the marriage; and notwit ſtanding the decreet obtained in that = 
reduction, ſetting afide the right of the ſaid Jobn Coltrain, which th* Wl 7: 
Lords found cannot hurt the faid onerous liferent-ſettlement made 
 * to Chriſtian Herron the purſuer, by her ſaid huſband, while he ſtood 
in the full right of property of the eſtate, conform to the infett- 
ments and inveſtitures thereof.” —This decree was affirmed in the 


Houſe of Peers; and in conſequence thereof, the relict continued 10 W 
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draw her liferent, to the extent of L. 50 Sterling, out of the eſtate of 
Pbiſril, and the remaining 300 merks out of her huſband's paternal 
„ %%% c GATOR DYC CH 
Agnes Stewart and her hufband' afterwards brought an action 

againſt John Coltrain's children, and the truſtees for his creditors, 
concluding, That as he had left a ſeparate eſtate; deſcendible to his 
heirs at law, and which had been originally burdened with his wife's 
liferent, the defenders ſhould be obliged to free, relieve, and difburden 
the purſuer and her eſtate of 'Phi/zil of the aforeſaid liferent-annuity. 
Anſwered for the defenders, The liferent provided by John Coltrain to 


x 


his widow, was, in every reſpect, rational, and even moderate; nei- 


ther is there the ſmalleſt appearance of his having had in view to do 
any wrongful act, to the prejudice of his heirs, who might ſucceed in 
the eſtate of Pbiſgil, or indeed that he had any apprehenſion, that he 
was to be excluded by other heirs from the poſſeſſion of that eſtate.— 
He was the only perſon that could be conſidered as proprietor of the 
eſtate at the time; and it has already been found, by the Court of Seſ- 
ſion and Houſe of Peers, That the ſecurity granted by him to his wife 


was an onerous and valid deed. It does not therefore appear, upon 


what footing he or his heirs can bè ſubjected to a claim of damages for 
granting this deed. Had his relict, in place of getting a liferent-an- 
nuity, ſucceeded to a terce of the lands in which he ſtood infeft, by his 
deceaſe, before the challenge was: brought, this terce mult. He ben 
ſuſtained to exelude the purſuer; and, in that caſe, it ſeems plain, that 
there could have been no pretence to claim relief or repetition of the 
rents ſo drawn by the relic, againſt any ſeparate eſtate left by the 
huſband. It is true, the purſuer prevailed in a reduction of the tailzie, 
upon a perſonal ground of challenge competent to her by her grandfa- 
ther's contract of marriage; but this reduction could have no effect re- 
tro. Jobn Coltrain was the real proprietor of the eſtate by all the inve- 
ſtitures, before his right was brought under challenge; and conſequent- 
ly, every lawful act of adminiſtration performed by im during that 
period, muſt have the ſame effect as if the challenge had never been 
brought. Suppoſe, for example, he had ſet long tacks at the old rent 
in terms of the tailzie, and the purſuer, after prevailing in the reduc- 
tion, had found that ſhe'could get double the rent, if the tacks were 
open; there is no doubt, that theſe tacks would have been ſuſtained, 
and the purſuer thereby deprived of a profit which ſhe might otherwiſe 
have reaped; and yet it ſeems :mpoſitble that this'could have found- 
ed em any Cine of damages; een 
The caſe of borrowing money is ſomewhat different. For there it 
might be ſaid; that the money was ſtill in his hands, and he ought 
not to be allowed to retain it. But here there is nothing in the hands 
of Jobn Coltrain, or his heirs, in conſequence of the liferent- infeftment 
granted to the widow. Nothing has been taken out of the eſtate, 
which either he or his heirs can be called upon to reſtore. The life- 
rent proviſion was ſuitable to his ſuppoſed circumſtances at the time; 
and neither he nor his heirs can be ſaid to have profited by it. 

Replied, 1 mo, Tt ſeems admitted, that if Yoba Coltrain had granted 
an infeftment upon this eſtate; in ſecurity of borrowed money; though 
the creditor would have been ſecure, the purſuer would have had good 
action againſt Foba'Coltrain, and his proper eſtate, to relieve the eftate 
of Phiſgil of ſuch incumbrance ; becauſe in fo far he would have B 
fited 
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fited in his private eſtate and patrimony. Now, upon this very prin. 
eiple, the purſuer falls undoubtedly to be relieved, in ſo far as reſpects 
the 600 merks originally ſecured upon Drummorel. For it is plain, that 
Fobn Coltrain, by. transferring this original .proviſion to the eſtate of 
Phiſgil, was in ſo far profited; in his own private eſtate.—600 merks 
was agreed to be a ſuitahle proviſion out of the eſtate of Drammore 
and in ſo far that eſtate ought ſtill to take the burden, according to 
the defender's own principles. 

246, The purſuer apprehends, ſhes well. founded in her claim for a 


py 
* & + 


total relief. The favour of the law to onerous purchaſers, is, in many 
caſes, very great, and no leſs juft : But that a party, who, has charged 
an eſtate which did not of right belong to him, ſhould be entitled to 
the like favour, in order to keep his proper eſtate indemnis, ſeems un- 
reaſonable, and contrary to the eſtabliſhed principles of law. A father 
ho, by his marriage- contract, provides an eſtate to the heir of the 
marriage, remains fiar, and every ſecurity granted by him to credi. 
tors or onerous purchaſers, will be good; but if he has a ſeparate 
eſtate; the heir of the marriage is entitled to relief. In the ſame way, 
purchaſers, and creditors contracting with an heir of entail, who ne- 
glects any of the formalities. preſcribed by the act 1685, are ſecure; 
but the next heir of entail has action of relief againſt the other repre- 
ſentatives of that heir, who charged the tailzied lands with his proper 
contractions. For the ſame reaſon, though Jobn Coltrain's infeftment 
enabled him to grant an effectual proviſion to his wife, and her own 
- bona fides protected her, yet his title being liable to challenge, and af- 
terwards reduced, his ſeparate eſtate muſt be liable in relief of all in- 
.cumbrances laid by him on the; eſtate of PbiſgiI. 
The Lords found the purſuer entitled to relief of the annuity of 
soso merks originally contracted to be paid out of the eſtate of 
Drummorel, and thereafter transferred to that of Phi/gi/ ; but 
not entitled to any relief of the additional 300 merks, impoſed 
on Phigil by the contract of marriage,” | ve 


Pladed ina reclaiming bill for the defenders, It ſeems to have been 
the intention of the court, to lay no greater burden upon the lands of 
Drummorel than the annuity of 600 merks, with which it was original- 
ly burdened by the contract of marriage; but as Drummorel at preſent 
fands charged with 300 merks of the lady's annuity, by the bond of 
proviſion in 1734, the above interlocutor, by transferring 600 merks 
from Phiſzil to Drummorel, burdens this laſt eſtate with goo merks of 
the annyity, and leaves only 300 merks as a burden upon Pbijgil.— 
The defenders admit, that in ſo far as Jahn Coltrain can be faid to have 
profited in his private eſtate and patrimony, by an incumbrance laid 
on the eſtate of Phi/gil, he and his heirs are liable in relief to the pur- 
ſuer. In ſo far, therefore, as he freed his own eſtate of a jointure 
to his wife, ſuitable and adequate to the circumſtances of that eſtate, 
he may be conſidered as a profiter, and may be obliged to relieve the 
eſtate of Phiſgilt but to no greater extent; becauſe he was in no ſhape li. 
cratus, by eſtabliſhing an additional, jointure upon the eſtate of Phiſgit 
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ſuitahle to that eftate, of which he was truly proprietor at the time. 
The purſuer therefore ought not to be entitled to have her lands relicved 
of the above annuity 3 which, added iy 
a os pools 22. t 


of any more than 300 merks 


7 ö X * þ " 
p #114 2 k — T7 e wm 54 an w A 4 CIF LE > „ ww - N » ww 4 4 ww + hy 


* my 
1411 
1. > 7. 


Dec. 176. COURT OF SESSION. 4565 


the zoo already payable out of Drummorel, will make a burden upon 
that eſtate of 600 merks yearly, being the amount of the original an- 
nuity. Finn f W a 6 | Tap 

pO) By the judgment of the court in 1749, ſuſtaining the wi- 
.dow's claim to an annuity out of the eſtate of Phi/#rl, her claim is 
not ſuſtained to the full extent of her huſband's poſtnuptial deed, but 
only in ſo far as it was onerous, v72, to the extent of g00 merks con- 
tained in the contract of marriage.—It is therefore a point adjudged, 
that the widow had no title to demand the additional 300 merks out 
of the eſtate of Phiſgil. This was a voluntary gratuitous deed, which 
could not be effectual againſt the eſtate, after the title of the granter 
was reduced ; and therefore, in this queſtion, the matter muſt be con- 
ſidered as if no additional annuity had been granted. 1. C. 

The Lords, on the 21ſt January 1761, adhered,” 


Ad. Garden and Lockhart. Alt. Ferguſon and Advocatus. 
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AGAINST 


Mr ARCHIBALD HAMILTON of Dalziel, Advocate. 


Rents unuplifted during apparency, do not belong to the apparent beir's ex- 
ecutor, but to the next heir in the eſtate. 


'PON the death of Sir Hugh Hamilton of Roſeball, a competition 

aroſe concerning his eſtate of Roſeball, betwixt his daughter Miſs 

Marion Hamilton, and his nephew Mr Archibald Hamilton of Dalziel. — 

Before this competition was concluded by a final interlocutor, Miſs 

Marion Hamilton, who had entered into poſleſſion as apparent heir to 

her father, died in a ſtate of apparency, and without having uplifted 
the whole rents which had fallen due during her poſſeſſion, 

After her death, Mr Archibald Hamilton {ſerved himſelf heir of tail- 
zie to Sir Hugh, the perſon laſt infeft in ſaid eſtate ; and obtained de- 
creet in his baron-court againſt the tenants, for the rents remaining 
in their hands, and which had become due under Miſs Hamilton's ap- 
parency.—Mrs Euphame Hamilton, as executrix confirmed to her, like- 
wiſe brought a proceſs againſt the tenants for payment of theſe rents; 
upon which the tenants raiſed a multiple-poinding, and the competing 
parties having appeared for their intereſt, the cauſe was taken to re- 
port, Ls | | 

Pleaded for Mrs Eupbame Hamilton, Though by the ſtrict principles 
of the feudal law, certain formalities were requiſite to tranſmit and 
veſt the feudal right of lands, and ſome of theſe forms are ſtill kept 
up; yet the genius of the law of Scotland, eſpecially in later times, 
has been to make the tranſmiſſion of property from the dead to the 
living as eaſy as poſlible, and to throw off every unneceſſary ſuperflui- 

ty. Thus, though by the former practice, confirmation was neceſſary 
1 5 6 B 0 
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to tranſmit moveable ſucceſſion, and any ſubje omitted out of the 


inventory was held to remain in hereditate jacente, it is now eſtabliſhed, | 


that poſſeſſion alone, by the neareſt of kin, is ſufficient to veſt and 
tranſmit the ſubjects poſſeſſed; and confirmation of one particular ſuf. 
fices to veſt the whole. In heritable ſucceſſion, even by our moſt an- 
cient law, apparent heirs enjoyed many rights and privileges, parti- 
cularly that of continuing the predeceſſor's poſſeſſion : from whence 
aroſe their right to the interim rents of the predeceſſor's eſtate during 
their own poſſeſſion, This right requires no ouvert act of the appa- 
rent heir, but is the operation of the law itſelf, which holds him to be 


in poſſeſſion from the moment his predeceſſor dies; and in this reſpect 


he is ſuppoſed to be una et eadem perſona cum defuncto. 
The apparent heir's poſſeſſion has received ſo much countenance 
from the ſtatute-law of this country, that by act 24. parl. 1695, he 
can charge the eſtate, in valorem, with all his onerous debts and deeds; 
and if this poſſeſſion has ſo ſtrong an effect with regard to the fee of 
the eſtate, how much more ſtrongly ought it to operate with regard 
to the interim rents? The apparent heir gets credit, from a belief, 
that the rents belong to him during his poſſeſſion; but it would be at- 
tended with fatal conſequences, if this right evaniſhed upon his death, 
Accordingly, it is underſtood to be undoubted law, that his creditors 
can attach the unuplifted rents after his death, which can only he upon 
this principle, That the right of apparency and poſſeſſion of the eſtate 
1s a legal title to the rents, whether uplifted or not. And indeed the 
very point now in queſtion was ſolemnly determined in the late caſe 
of Houſton of Fobn/ton againſt Stewart Nicolſon, 28th January 1756; 
where the deciſion went in favour of the apparent heir's executor. 
And a variety of deciſions and authorities were there adduced, all 
tending to ſhew, that the apparent heir's power over the rents is not 
a bare perſonal privilege or faculty, which he may exerciſe, and which 
dies with him; but that it is a igt, and, as every other right, muſt 
tranſmit to his repreſentatives  _. | 
Argued for Mr Hamilton, By the law of Scotland, all land-property 1s 
underſtood to be held of a ſuperior, who retains the dominium directum, 
and the vaſſal acquires the dominium utile. No vaſſal can have a right 
to lands, without a charter or warrant to infeft from the ſuperior, and 
inſtrument of poſſeſſion following thereon. Hence the maxim, Nulla 
ſaſina, nulla terra: And hence alſo, when this precept or warrant is 
once executed, the effects of it cannot be tranſmitted by the vaſſal, ei- 
ther to heirs or ſingular ſucceſſors ; but the latter muſt obtain a nev 
precept from the ſuperior, and the feudal right is not effectually veſt- 
ed in the former, till ſuch time as having brought a proof that he is 
the heir in the inveſtiture, he obtains a renovation of the feu from 
the ſuperior, and precept for infeftment; upon which he is accord- 
ingly infeft. APR 
From theſe principles, it clearly follows, that as an apparent heir 
has no title to the lands themſelves, ſo neither has he to the rents: 
Theſe rents belong to the ſuperior by the caſualty of non-entry, | 
he chuſes to claim them; and if he does not, they remain a part e 
the inheritance, to be taken up by the next heir who ſhall make up 
proper titles to the eſtate. And therefore, if an heir dies unenteret 
it is contradictory to the rules of law, that he ſhould tranſmit to hi 
executors a right to the rents, which did not belong to himſelt. x 
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the rents ariſing after the vaſſal's death are tranſmitted with the lands 


| themſelves, is aſcertained by the effects given to adjudications led 
againſt the deceaſed vaſſal's eſtate, whether cognitions cauſa, or upon 


a charge to enter heir: For, by the i, the rents fallen due after the 


vaſſal's death, are always carried as part of the hereditas jacens ; and 


by the other, a charge to enter being equivalent to a ſervice, that 


ſervice, by taking up the bereditas jacens of the predeceſſor, is un- 
derſtood likewiſe to carry the rents that have ariſen after his death. 
Theſe things are altogether inconſiſtent with the notion, that the rents 
belong of right to the apparent heir; for if the right was once in him, 
how could he be diveſted of it, ſo as to reinſtate it in the defunct, to 
pals as part of his inheritance? | 
It is true, the law, or rather the deciſions of the judges, have, on 
account of the intimate connection the apparent heir has with the 
eſtate, given him, ſtep by ſtep, certain privileges, viz. to continue in 
poſſeſſion of the manſion- houſe, defend againſt intruders, and, left the 


rents ſhould perith in the tenants hands, he may likewiſe uplift the 


rents, if the tenants are willing to pay. But theſe were introduced 
preter juris regulas; it being anomalous, that a perſon who has no right 
to the lands, ſhould, without deriving right from any proprietor, be 
entitled to the rents and profits. To extend them farther, would be 
extremely dangerous; ſince departing from principles is productive 
of confuſion, uncertainty, and arbitrary deciſions. However far theſe 
Privileges have gone, which were at firſt but ſparingly indulged, there 
is no deciſion granting a full and abſolute property to an apparent 
heir, in the rents unuplifted during his apparency. In the caſe of Oli- 
phant againſt his tenants, 19th February 1663, the court at firſt refuſed 
to allow the apparent heir to uplift the rents, and only indulged it, 
leſt the rents ſhould periſh, and upon the heir's finding caution to 
warrant the tenants at all hands. The caſe of Lady Tarſappie, 1662, 
proceeded upon principles of equity and fayour; and as it only found 
the mother entitled to her ſon, the apparent heir's aliment out of the 
unuplifted rents, which, during her lifetime, ſhe might have uplifted 
and applied to that purpoſe, it does not prove, that the heir's right to 
the rents was fo complete as to tranſmit them to his repreſentatives. 
The caſe of Macbrair in 1683, as obſerved by Lord Harcus, voce Airs, 
No 44. makes for Mr Hamilton; and the court decided upon the ſame 
principles, in the caſes, Ballantyne againſt James Bonnar, 1683 ; and 
Balgone againſt James Hay, February 1688; both obſerved by Lord 
Harcus, voce Airs, N? 60. and 71. The two authors of the lateſt In- 
ſtitutes have given their opinion in the ſame way; Lord Banton, 
vol. 2. p. 324. and Erſkine, p. 222. —Lord Stair, indeed, ſeems to waver 
a little, upon account of the deciſion in the caſe of Tar/appie ; but his 
opinion 1n the main 1s agreeable to the principles above laid down. 
See b. 2. lit. 3. $16. in fine. Neither does the deciſion in the caſe of 
Houſton of Fobnſton againſt Stewart Nicolſon, eſtabliſh a contrary doc- 
trine ; for the executor was there preferred, not entirely upon the ge- 
neral point of law, but upon ſpecialties which occurred in that parti- 
cular caſe. Mr Houfton pleaded, That the interefts were in bonis of Sir 
Jobn Houſton, not only as apparent heir in Lady Houfton's obligation, 
but alſo as creditor in the obligation; neither was any ſervice neceſ- 
9 ſary 
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ſary to veſt the right to them in the apparent heir; and the deciſion 
proceeded upon a complex view of the caſe. 


Suppoſing the apparent heir to have a right of paſſeſſion, which en- 
titles him to the rents, ſtill this right can go no further than the poſ- 
ſeſſion itſelf, otherwiſe it would become a right of property. A bong 
fide poſſeſſor, if he loſes poſſeſſion of a ſubject, has no claim to the 

rents of it. In like manner, an apparent heir can only be entitled to 

ſuch of the rents as he poſſeſſes and uplifts: For it is in vain to con- 
tend, that the right of poſſeſſion devolves upon him 7þ/o jure, and with. 
out his knowledge; ſince, at that rate, every heir muſt, without an 

act of his, neceſſarily incur the univerſal paſſive title of pro berede t. 
dio. Neither can any argument be drawn from the act 1695: for 

that correctory ſtatute does not give any new right to an apparent 

heir three years in poſſeſſion; it only makes the next heir liable pa/- 

iu for his onerous deeds; but the apparent heir's legal right in the 
eſtate is not thereby increaſed. EE 

* The Lords found, That Mr Hamilton, the heir, was preferable to 

Mrs Eupbame Hamilton, the executrix of Miſs Hamilton, the laſt 

«© apparent heir, to the rents falling due during the apparency, 

and remaining unuplifted.“ e. 


For Mrs Eupharne Hamilton, Lockhart, Ferguſon. For Dalziel, And. Pringle, Reporter, 
Juſtice- Clerk. Clerk, Home. PTE. « 
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Mrs PORTERFIELD, 
AGAINST, | 

JOHN GR AY, Oc. Truſtees of James Finlayſon. 


A father becomes bound in his contract of marriage to ſecure a certain ſum 
to the heirs and bairns of the marriage: The children tranſmit this jus 
crediti to their heirs and ſingular ſucceſſors, without a ſervice. 


R Francis Finlayſon miniſter at Kilmarnock, in his contract of mar- 
riage with Margaret Hunter, in 1703, bound himſelf to lay out 
and employ 5000 merks of his own, together with 2500 merks of 
tocher paid him with his wife, and to take the ſecurities to himſelf 
and his ſpouſe, and the longeſt liver of them two, in liferent, and 4 
the heirs or bairns of the marriage in fee ; and to provide the one half of 
the conqueſt of the marriage to his ſpouſe in liferent, and the whole 
of that conqueſt to the heirs and bairns of the marriage in fee. | 

In 1707, Mr Finlayſon took from Crawford of Crawfordland two 
bonds, the one for 3500 merks, the other for 1000 merks, to himſelf 
and his ſpouſe, and longeſt liver of them two, in liferent, and to him- 
ſelf, his heirs, executors, or aſſignees, in fee. 

Soon after the date of theſe bonds, Mr Finlayſon died, leaving only 
one child of the marriage. His widow lived till the year 1757, and 


liferented theſe bonds. Hugh Finlayſon, the only child of the marie 
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died in 1754, without making up any titles to his father. About fix 
months before his death, he had executed a diſpoſition in favour of 
James Finlayſon writer in Edinburgh, his couſin, whereby he conveyed 
to him particularly, all ſubjects, heritable and moveable, © then per- 
„ taining and reſting, or which ſhould be pertaining and reſting to 
ce him at his death, and to which he may ſucceed and have right by 
% and through the deceaſe of Mr Francis Finlayſon, his father.” By 
another deed of the ſame date, he appointed the ſaid James Finlayſon 
his cxecutor and univerſal legatar. „ N 

In 1755, Janes Finlayſon conveyed to Jobn Gray and others, as tru- 
ſtees for certain purpoſes, all ſubjects, heritable and moveable, then 
. pertaining to him, or which ſhould pertain to him at the time of his 
death; and particularly the whole debts and ſubjects to which he 
«© had right by the diſpoſition in his favour by the ſaid Hugh Finlay- 
% /on.” Of the ſame date, he appointed the ſaid truſtees his execu- 
tors and univerſal legatars. ton 

Upon the death of Margaret Hunter, the widow of Mr Francis Fin- 
layſon, the truſtees confirmed themſelves executors to Fames Finlayſon, 
and gave up in inventory the two bonds due by Craufordland. 

Mrs Porterfield procured herſelf decerned executrix qua neareſt of 
kin to Mr Francis Finlayſon, obtained a licence to purſue, and brought 
a proceſs before the Court of Seſſion againſt Crawfordland, for pay- 
ment of the two bonds above mentioned. Mr Crawford brought a 
proceſs of multiple-poinding, and the parties appeared to diſpute their 
preference. 5 

The queſtion upon which the deciſion of the cauſe depended, 
was, Whether Hugh Finlayſon, the creditor in the obligation in his 
father Francis's contract of marriage, could ſue for implement of 
that obligation, or tranſmit the us crediti to his repreſentatives or 
aſſignees, without a ſervice as heir of proviſion to his father. 

Pleaded for the truſtees, It is an eftabliſhed point in the law of Scot- 
land, That obligations and proviſions made in contracts of marriage, 
in favour of children bf the marriage, conſtitute ſuch children cre- 

ditors in the obligation and proviſion, ſo as to intitle them to chal- 
lenge and reduce gratuitous or fraudulent deeds made by the father, 
to the prejudice of theſe proviſions ; Srarr, p. 462. This is fo firmly 
_ eſtabliſhed, that the children can purſue their father for implement 
during his life; 13th February 1677, Fraſer contra Fraſer ; March 1684, 
Paton contra Irvine; 31ſt January 1705, Cairns contra Cairns, It is 
evident, therefore, that children, in ſuch caſes, are juſt and proper 
creditors, and are not to be conſidered as heirs of proviſion, as it 
would be abſurd to ſuppoſe an heir during the life of his anceſtor. 

If the father has implemented the obligation in his contract of mar- 
riage, by laying out the ſum ſtipulated, and taking the ſecuritics as 
therein directed, the obligation is fulfilled, and the jus crediti that wag 
in the children is ſatisfied. In ſuch a caſe, the children muſt ſerve 
themſelves heirs of proviſion, becauſe there is a ſpecial ſubje& in which 
the ſucceſſion is deſtined to them ; and which, as in the caſe of other 
fucceſlions, may be taken up by a ſervice. But if the father did not 
implement the obligation, by making ſpecific proviſions in terms there- 
of, there being no ſpecial ſubject in which the children could ſucceed 
as heirs of proviſion, nothing remained to them, but the jus credit; 

| 6 Q conſtituted 


ny 
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conſtituted by the contract of marriage. As creditors in the obliga- 
tion, therefore, they could only have an action againſt their father's 
repreſentatives, to implement his obligation, by payment of the pro- 
viſion ſtipulated. As the children were creditors in ſuch obligation, 
even during their father's lifetime, the right which was veſted in 
them from their birth, muſt tranſmit to their repreſentatives or ſin- 
gular ſucceſſors, without the neceſſity of a ſervice; 13th January 1665, 
Mallace contra Wallace 28th July 1688, Chalmers contra Chalmers. 

As this jus credit; is veſted in the children without a ſervice, it 
muſt follow, that no ſervice is requiſite to impower them to tranſmit 
their right to their heirs or ſingular ſucceſſors: and ſo it has been of- 
ten decided; 7th December 1697, Cuming contra Kennedys 3d February 

1732, Campbell contra Duncan. | N 

Agreeable to theſe principles and deciſions, as the us crediti of the 
obligation incumbent upon Francis Fizlay/on the father, was fully eſta- 
bliſhed, without a ſervice, in the perſon of Hugh Finlayſon, the only 
child of the marriage; the truſtees, his aſſignees, have right to de- 
mand implement of that qbligation from Mr Francis, his hears or exe- 
cutors ; and conſequently they muſt be preferred to Mrs Porterjield, 
who claims as his executor. _ 

Anſwered for Mrs Porterfield, Where a ſubject is provided by a con- 
tract of marriage to the father in liferent, and to the heirs or bairns of 
the marriage in fee, the father is ſtill conſidered as the fiar, and the 
children can only ſucceed to him as heirs of proviſion, Starr, p. 478. ; 
Dirleton, tit. Fee, queſt. 1,; and Sir James Stewart's anſwer. Thus it 
has been decided in the following caſes; July . 1630, Veitch contra Ro- 
binſon ; February 10. 1672, Wemyſs contra Macintaſp 5 February 4. 1681, 
Thomfons contra Lawſons ; November 25. 1735, children of Frog contra 
his creditors. It is evident, therefore, that the fee of the proviſion 
in the contract in queſtion was in Mr Francis Finlay/on, and was li— 
able to be affected by his debts. 

This being eſtabliſhed, it is certain, that wherever a fee belongs 
to a man at the time of his deceaſe, deſcendible to his heirs, the rule 
of law is, that the heirs muſt take by ſervice, From this rule there 
are only two exceptions, nominatim ſubſtitutes in bonds, and heirs 
who ſucceed in tacks, It is alſo certain, that when any particular 
ſubjects, whether lands, tenements, annualrents, or ſums of money, 

are veſted in the perſon of a man during his life, under a deſtination 
to heirs of a marriage, theſe heirs cannot take without a ſervice. 

The only remaining queſtion is, Whether an obligation to provide 
a ſum or ſubje in the above terms, muſt require the ſame title, as if 

the ſum or ſubject was actually veſted? The analogy of law requires 
that it ſhould be ſo, and the general current of deciſions confirms it. 
Suppoſe a proprietor executes a tailzie of his eſtate in fayour of him- 
ſelf, and the heir of a ſecond marriage; if the deed contains procura- 
tory and precept, the heir cannot execute them, without ſerving h1m- 
ſelf heir of proviſion. If there is no procuratory or precept, a ſervice 
is ſtill neceſſary. The heir of line cannot be obliged to diſpone the 
lands to the heir of entail, nor can he take ſuch a diſpoſition without 
a ſervice; becauſe the entail is not conceived directly in his favour, 
but under a ſubſtitution; and it is neceſſary that he ſhould demon- 


ſtrate by a ſervice, that he has the right by this ſubſtitution = 
on 


\ 
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only thing that has given occaſion to any diſpute upon this head, is, 
that it may ſometimes happen, that an action may be neceſſary to the 


heir of the marriage, where a ſervice is impoſſible, becauſe the fa- 


ther is alive: And from thence it is argued, that an action is alſo com- 


tent to the heir after his father's death, and that he may alſo tranſ- 


mit his right without a ſervice. An heir may, indeed, purſue his fa- 
ther during his life: not to give him the ſubject, but to ſecure it in 


terms of the contract: but when the father dies, a ſervice is ſtill ne- 
ceſſary before the heir can take the ſubject which has thus been veſt- 


ed in his father; July 21. 1670, Hay of Drummelxier contra the Earl of 


Tweeddale ; February 1682, Sir Jobn Clerk of Pennycuib contra his fiſters 
and Mr David Forbes; November 28. 1684, Irvine contra Macitrick ; 
July 26. 1715, Lyon contru Garden of Laten; December 27. 1716, and 
January 23. 1717, Macintoſh contra Laird of Aberairdor. 

This doctrine appears to be contradicted by the decifion, Campbell 
againſt Duncan. This deciſion, however, when ſtrictly examined, 
will appear to be contrary to all the principles of law that have been 
hitherto eſtabliſhed; and as the ſubject in controverſy was but 


trifling, the objection to the title met with leſs attention than other- 


wiſe it would have done. 

Replied for the truſtees, A ſervice is indeed neceſſary, when any 
particular ſubject is veſted in the father's perſon ; but when no ſum, 
nor any ſubject whatever, is laid out in terms of the contract of mar- 
riage, there is nothing in which the heir can be ſerved. Nothing 
remains to the children but their zus crediti, which they muſt make 
good by an action. Es | 

The Lords preferred the diſponees to Jean Finlayſon, the execu- 

«trix of Mr Francis Finlayſon.“ P. M. 


For the truſtees, A. Pringle. Alt. Miller and Ferguſon. Reporter, Juſtice-clerk, Clerk, Home. 
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COMPETITION of APPINE's CREDITORS. 


r. A creditor intruſted with the key of his debtor's houſe, and an inven- 
tory of bis furniture, &c. found not to have any right either of impig- 
noration or retention in theſe effefts. 2. Competition between an arreſt- 
ment in the hands of ſuch depoſitar, and an arreſtment in the hands of 


another, to whom he had transferred the natural poſſeſſion of the furni- 
7 ur EC 0 ; : : * 


LDouugal Stewart of PR perceiving his affairs to be in diſorder, 
— left Scotland in April 1756, in order to be out of the reach of 
his creditors; and before his departure, he put the keys of his houſe 
in Edinburgh, together with an inventory of his plate, houſehold-fur- 
niture, and books, into the hands of a friend, Thomas Fraſer writer 
in Edinburgh ; who, at the ſame time, was creditor to him in a bond 
for L. 131 Sterling, bearing date the 3d April 1756. | 
Thomas Fraſer ſoon after removed the plate, and a part of the fur- 
ature, from Appine's houſe, and lodged them in a ware-room belong. 
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ing to Francis Brodie wright in Edinburgh. Brodie gave his receipt 
obliging himſelf. to reſtore: the goods to Fraſer ; and Frafer, on the 
other hand, promiſed to pay him the cellar-rent ; and paid it accord- 
ingly. | "rs 18 

Upon the 26th of May thereafter, Alexander Stewart of Edinglaſſie, 
one of Appine's creditors, uſed arreſtment in the hands of Francis Bro. 
die; and in June following, Jobn Campbell of Barcaldine, another of 
the creditors, laid on an arreſtment in Fraſer's hands; who raiſed a 
proceſs of multiple-poind ing, containing a conclufion to have it 
found, That the goods were pledged in his hands in ſecurity of a 
debt owing him by Appine ; or at leaſt, that he had a right of reten- 
tion of theſe goods, until he ſhould operate his payment, And in 
evidence of, the impignoration, he produced a letter from Appine, of 
date 31ſt Zuly 1756, in theſe terms. Dear Thomas, I am ſurpriſed 
« that any body ſhould give you any trouble concerning my furni- 
« ture, eſpecially as the ſame was left in your hands in further ſecu- 
© rity of a debt I owe you above its value.“ 

Pleaded for Thomas Fraſer, The intention of the common debtor, in 
putting the goods into his poſſeſſion, was, that they might remain 
with him as a pledge in ſecurity of the debt which he owed him. 
And although this was not expreſſed by any written document, at the 
time of putting the goods into his hands, the preſumption is, that ſuch 
was the meaning of parties. Poſſeſſion of moveables preſumes right 
in them; and therefore it is not incumbent. upon Fraſer to bring any 
evidence of the actual impignoration. At the ſame time, there is 
poſitive evidence of it from the letter in proceſs. And it is plain, 
that Fraſer has all along acted upon the full belief, that he had a 
right of pledge on the goods; otherwiſe it might have been an eaſy 
matter for him to have aſſigned Appine's bond to a truſtee, and to 
have poinded or arreſted in his own hands. 

2d0, As he has the effects of the common debtor bona fide in his 

hands, he is intitled to retain them until he get payment of his debt. 
This right of retention he certainly could have uſed againſt Appine 
himſelf; and as an arreſtment does not transfer the property, nor is 
a ceſſio in jure, the creditor who arreſts, and purſues a forthcoming, 
muſt inſiſt in the right of the debtor; and conſequently muſt be li- 
able to every exception that is competent againſt the common debtor. 
Upon theſe principles the Lords have decided in ſundry caſes ; 16th 
December 1707, Lees contra Dinwiddie; and 14th June 1755, creditors 
of Glendinning. _ | 

Anſwered tor Campbell and Stewart, Mr Fraſer muſt prove the ac- 

tual contract of pledge; for poſſeſſion of moveables can never prelume 
impignoration. The letter founded on by Fraſer can have no weight 
in the argument; becauſe it was obtained ex p facto, after Aphili 
had become notourly bankrupt, and after the goods had been attached 
by arreſtment. It is plain, that Fraſer, at the time he received the 
inventory from his friend Appine, did not conſider himſelf as having 
any right of pledge in the goods, otherwiſe he would have taken care 
to have had this expreſſed in a doquet ſubjoined to the mventory: 
And it appears from Brodie's oath in the forthcoming, that the goods 
were put into his cuſtody, as goods belonging to Mr Sewart of Ap. 
pine. . | 5355 Oy 5 

| Neither 
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Neither can Fraſer have any right of retention of theſe goods, in 
competition with the creditors-arreſters. For, in the fit place, He is 
not in the natural poſſeſſion of them; and though it may be compe- 
tent to arreſt in his hands, becauſe he is anſwerable for the goods to 
Appine 5 yet he has not ſuch. a poſſeſſion as ean entitle him to plead 
retention in his own hands, either againſt Appine himſelf, or his cre- 
ditors-arreſters.—2dly, Suppoſing the goods were in his natural poſſeſ- 
ſion, they were delivered to him upon the footing of a depofitum 5 and 
it is triti juris, that a depoſitum muſt be reſtored, and that no right of 
compenſation or retention can be pleaded againſt it. 
„The Lords found, That there was no evidence of the impignora- 
e tion in the hands of Thomas Fraſer; and that he had no right 
* of retention.” : | Es | 
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Campbell then inſiſted, That his arreſtment in the hands of Fraſer, 
though poſterior in time to that of Stewart in the hands of Francis 
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Brodie, was preferable, in reſpect that the arreſtment in Brodie's hands "4 
was an improper diligence.  _ Oe, 'Y 

Pleaded for Campbell, That Fraſer was the proper cuſtodier of the 1 
goods, and the perſon liable to Appine for redelivery of them. Fraſer 1 
was intruſted by Appine with the management of them; and it made 1 
no difference, whether he kept them in his own natural poſſeſſion, or * 
committed the keeping of them to others. It is true, he lodged them 0 
for ſafety in a ware - room belonging to Brodie; but Brodie gave his „ 
receipt to Fraſer for them, was bound to redeliver them to him, and 1 


received his cellar-rent from him. It is plain, therefore, that Fraſer 
is the perſon who is anſwerable to Appine for the ſafety of the goods; 
he is liable to him in a perſonal action for reſtitution of them; and, 
conſequently, it was proper and competent to arreſt in Fraſer's hands: 
and this point being once eſtabliſhed, it ſeems, to follow, that the ar- 


reſtment in Brodie's hands was an inept diligence ; for an arreſtment fs 
of the ſame ſubject cannot be effectually laid on in the hands of two "Fl 
different perſons. —If the perſon who is intruſted with the cuſtody of _— 
goods, has transferred the natural poſſeſſion of them to a ſervant or | a | 
factor, he ſtill remains the proper cuſtodier of them, and the only per- 1 


ſon in whoſe hands arreſtment can be uſed.Brodie had no connec- 
tion with Appine; Fraſer was his employer; and the prohibition in 
Stewart's arreſtment could not hinder Fraſer from taking up the goods 
from Brodie whenever he inclined. Upon theſe principles it has been 
decided, That an arreſtment uſed in the hands of a truſtee or factor of 
the debtor to the common debtor was inept ; Dictionary, vol. I. Pp. 57.; 
and 12th December 1752, Campbell. 


- 


_ Pleaded for Stewart, The arreſtment in the hands of Fraſer was in- 
ept 3 becauſe the goods were not in his poſſeſſion. All that appears, 
is, that he acted the part of a friend or ſervant in overſeeing the car- 
riage of them from Appine's houſe to that of Brodie, who from that 
time became cuſtodier of them. In the ext place, Suppoſing it to have 
been competent to uſe arreſtment in Fraſer's hands, yet there can be 
no doubt, that it was likewiſe competent to arreſt in the hands of 
Brodie, who was in the actual poſſeſſion of the goods; and the arreſt- 
ment in Brodie's hands, being prior in date, muſt be preferred, Bro- 
die cannot be conſidered merely as a ſervant of Fraſer's; for if Appine 
wo 6D | had 
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had appeared, and claimed the goods from Brodie, he could not have 
refuſed to deliver tim up; and in the ſame way he mult deliver them 
up to a creditor of Appine's, who arreſts in his hands. 
The Lords were of opinion, That both the arreſtments were good; 
but preferred Alexander. Stewart's arreſtment in the hands of 
„Francis Brodie, as being prior in time.” 5 


N. B. Barraldane did not inſiſt for a pari paſſu preference upon the 


act of ſederunt gth Auguſt 17543 becauſe his execution of arreſtment 
had not been recorded within the time preſcribed by the act. p. u. 


For Fraſer, D. Dalrymple. For Stewart, W. Steuart | For Campbell, Lay Ca þ [1 and 
| Ferguſon. Reporter, Juftice-Clerk. Clerk, Home. 8 
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AGAINST 
The HEIR of MARSHAL WADE. 


Sums ſecured by adjudication, carried by a general clauſe of all debts and 
ums of money. | 


| Arſhal Wade, upon the 5th of May 1747, executed at London a 
; deed in the Scots form, by which he diſponed to George and 
Jobn Wades, his natural ſons, © all and whatſoever debts and ſums of 
„money, real or perſonal, reſting or due to him by any perſon or 
„ perſons in Scotland, by bond, bill, account, or any other manner of 
„way.“ A particular clauſe was afterwards ſubjoined, by which he 
bound his heirs and ſucceſſors, to ſubſcribe and deliver to his ſaid ſons 
equally betwixt them, valid and ample diſpoſitions and aſſignations 
of the whole premiſſes, containing procuratories of reſignation, pre- 
cepts of ſeiſin, and all other neceſſary clauſes. 1 855 
The only ſubjects which belonged to Marſhall Wade in Scotland, at 
the time of his death, were certain tack-duties due by the York-build- 
ing company, ſome of them ſecured by adjudications, in the follow- 
ing manner: Sir Alexander Murray of Stanhope granted a leaſe of his 
mines in Tweeddale and Argyleſhire to the Duke of Norfolk, Marſhal 
Wade, and others, for thirty years, commencing 25th March 1725. 
Theſe partners granted a ſubtack to the York-building company, for 
payment of the tack-duty to Sir Alexander Murray, and an additional 
ſum of L. 3600 Sterling yearly. For ſecurity of this additional ſym, 
the company did infeft the Duke of Norfolk and his partners in their 
eftates in Scotland, for payment of an annuity of I. 3600 Ster{iy, 
equivalent to the tack-duty. : 
The York-building company having failed in payment of theſe tack: 
duties, the partners uſed inhibition againſt them; and in the ye? 
1732, 1736, 1738, and 1746, deduced different adjudications of 11 


company's eſtates, for payment of the duties that were then due, a 
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for ſecurity 'of what ſhould become due thereafter, during the conti- 
nuance of the leaſe. | „ . 

Marſhal Wade's ſons brought a proceſs againſt William Wade his ne- 
phew and heir at law, concluding, That he be decerned to make up 
titles to theſe adjudications, and convey them to the purſuers, in terms 
of the diſpoſition above mentioned. The defence inſiſted upon for the 
heir at law was, That the foundation of the claim being a general 
diſpoſition of all debts and ſums of money reſting by bond, bill, Cc. 
it could not carry a right to the accumulate ſums in theſe adjudica- 
tions, in reſpec an adjudication is to be conſidered as a legal ſale or 
diſpoſition to the debtor's lands, redeemable upon payment of the 
debts, and ſo not comprehended under the general deſcription of 
debts or ſums of money. | | LE hoes 

Pleaded for the purſuers, The original debt is ſtill due to the credi- 
tor, after he has led an adjudication for his ſecurity, as well as before. 
It is ſtill competent to the creditor, to uſe perſonal diligence by horn- 
ing and caption againſt the debtor. He may adjudge any other ſub- 
ject belonging to him, poind his moveables, or affect his perſonal 
eſtate by arreſtment. This demonſtrates, that his debt ſtill ſubſiſts, 
and is not extinguiſhed by the adjudication. A proper wadſet is in a 
very different ſituation : The money is ſunk as the price of the lands, 
and is no longer a debt, till requiſition is uſed. An adjudication is no 
voluntary purchaſe, but a diligence which a creditor is obliged to uſe 
for recovering payment of his debt. Though, in ſome views, it may 
be conſidered as a fale againſt the debtor, ſo as to deprive him' of the 
right of redemption, if he does not uſe it in due time; yet, with re- 
gard to the creditor, it is never conſidered in ſuch a view as to ex- 
tinguiſh his debt, but only as a right in ſecurity, which he may re- 
| linquiſh at pleaſure, and betake himſelf to any other method of reco- 
vering his debt that he ſhall think beſt. 

As an adjudication is conſidered to be a pignus pratorium with re— 
gard to the creditor, it is alſo conſidered in the fame view with re- 
gard to the debtor, when ſuch is his intereſt. Thus the adjudger who 
enters into poſſeſſion is obliged to account for his intromiſſions, in 
the ſame manner as every other creditor who enters into poſſeſſion 
upon a right in ſecurity ; and if he is paid within the legal, his dili- 
gence is declared by the act 1621 to expire iþ/o facto. If the adjudi- 
cation was conſidered as a ſale, whether redeemable or irredeemable, 
it could never be extinguiſhed by intromiſſions. 5 

In like manner, compenſation is pleadable againſt a debt ſecured 
by adjudication 3 June 18. 1675, Laird of Leys againſt Forbes; 12th 
November 1675, Home againſt Home ; March 1682, Lord Saline againſt 
Callendar; March 17. 1682, Baillie rontra Hillſide. On the other hand, 
it 1s equally certain, that compenſation cannot be pleaded upon a ſum 
_ ſecured by proper wadſet, before requiſition ; November 12. 1675, Home 
contra Home, The reaſon is, that, until requiſition, there is no debt; 
which clearly ſhows the difference betwixt the nature of a wadſet- 
right and an adjudication. | —— 5 ; 

Anſwered for the defender, An appriſing in the oldeſt ſtatutes, con- 
firmed by the opinion of lawyers, is uniformly conſidered to be a le- 
gal fale under redemption : and though it may be true, that, notwith- 
ſtanding the adjudication, the creditor is at liberty to uſe diligence 
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upon his * ground of debt; and though he may uſe it as 2 
ground of compenfation to that extent; ; yet that will | change the 
nature of the diligence, or prove that it is not a Prerer LE, redeem- 
able upon payment of the debt. 4 bias £1, 
That this. was, conſidered as the. nature of a an n appriſing, is evident 
from the following authorities; Leg. Burg. cap.,94- 95+ 3: Stat. Alex, II. 
rap. 24; Rob. I. cap, g. Ja. III. a& 36. This is more, particularly 
and fully explained 1 in the act 1469, with Six George Machenzie's obſer. 
vations upon it. An appriſing, therefore, was always looked upon a; 
a legat, vendition and alienation of the debtor's lands, under redemp- 
tion, in the ſame manner as a contract of wadſet. Though ſeveral al. 
* terations have been introduced by the ſubſequent ſtatutes, with regard 
to apprifings and adjudications ; ; yet there are no words in any of 
theſe laws, that point out an alteration in the original nature of ap- 
riſings. Agreeable to this reaſoning, the court decided, 1th Noventer 
1680, Dalgarnock contra Tolquboun; and 3d February 17 38, [Eliſabeth 
Ramſay contra the creditors of Clapperton. i 
No regard can be paid to what was pleaded for the purſuers, That 
an adjudication bears no reſemblance to a contract of wadſet, where 
the wadſetter is not conſidered as a creditor, till after requiſition; 


whereas, an adjudication is not a voluntary purchaſe, but is conſider. 


ed as a right in ſecurity, which the creditor may relinquiſh when he 
thinks proper. Suppoſing this to be true, it does not follow, that an 
adjudication is not a judicial fale, or that the creditor 1s not conſider- 
ed as proprietor, until the land is redeemed, or he renounces the di- 
ligence. Beſides, neither Marſhal Wade, nor the purſuers, have ever 
ſhown any inclination: to renounce what intereſt they may have in 
the ſeveral adjudications, or the infeftments following thereupon. 

It cannot alter the caſe, that, by the act 1621, an adjudger, who 
enters into poſſeſſion, is obliged to account for his intromiſſi ons, like 
any other creditor in ſecurity ; and, fo ſoon as he has uplifted enough 
to pay his debt, that the adjudication expires ipſo facto. This equi- 
table regulation was introduced to preſerve an equality betwixt the 
appriſer and the reverſer; but, in every other particular, the ſtatute 
left appriſings upon the ſame footing as formerly. This was the op!- 
nion of the court in the above-mentioned caſe, Ane againſt the 


creditors of Clapperton, 


The defender cannot admit, that compenſation is pleadable in the 


preſent caſe. The decifions appealed to by the purſuers, do not ſeem 


to be clear, or agreeable to the principles of law; Legibus, non een. 


plas, judicandum. In the caſe of Saline, Lord 13 obſerves, that this 
point was not fully conſidered. In order to found compenſation, there 
muſt be a debtor and a creditor to make a concourſe : but as there 1s 
no debtor, unleſs the lands, for the accumulate ſum, and annualrents 
thereof, theſe cannot be pleaded as a ground of compenſation; 3 nor 
will they be the foundation of diligence, by poinding or arreſtment; 
nor will the accumulate ſum be ſuſtained as a ground for adjudging 
the debtor's ſeparate eſtate. 
Replied for the purſuers, It cannot be pleaded, that a debt is extin- 
guiſhed by leading an adjudication, where the creditor is neither in 
poſſeſſion, nor the legal expired; Starr, p. 400.; act 19. 1672. The 


law plainly ſuppoſes, that all manner of diligence, whether perſons 
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or real, is c@mpetent to an adjudger who has not attained poſſeſſion 

of the lands, without diſtinction whether the legal is expired or not; 

and when diligence can be uſed upon the debt, it is impoſſible to deny 

that the debt is ſtill ſubfiſting. | ; 

© The Lords found, That General Wade's diſpoſition libelled on, does 
% carry the debts that were due to him by the York-building com- 
< pany, as well thoſe ſecured by the adjudications, charter, and 
« infeftments, as thoſe that were not.“ | 


AQ. Fergu/on. Alt. Hamilton-Gordon, Reporter, Shewalton. Clerk, Home. 


Ne CCLVIII. | | - rich December 1760. 
JOHN GR IEV E, ſervant to Pr George 8 phyſician in Peebles, 
AGAINST 
J 0 HN W IL L IAMSON, Cordiner in Peebles. 


A diſpoſition being granted to one, and the heirs-male of his body, Twill a 
charter granted by the ſuperior, without reſignation, conjirming the dis- 
poſition to the diſponee in liferent, and to his ſin in fee, with infeftment 
following thereon, conſtitute the ſon fiar ? 


"Ames Williamſon of Cardrona, by diſpoſition, anno 1706, for love and 
fayour, and other cauſes, diſponed to Mr John Williamſon, ſchool- 
maſter in Peebles, and the heirs-male of his body, or the heirs-male 
of the deſcendents of his body, which failing, to return to the grant- 
er's heirs, certain burgage-tenements in the borough of Peebles, and 
five acres of land in its neighbourhood, holding feu of the Earl of Tra- 
uair. 

s Theſe five acres were neither reſigned in terms of the procuratory, 
nor was infeftment taken in virtue of the precept of ſeiſin; but in 1709, 
a charter was granted by the Earl of Traquair, the ſuperior, which con- 
firms the diſpoſition by Cardrona, in omnibus capilibus et ſingulis clauſulis, 
&c. ſecundum formam et tenorem ejus in omnibus punctis. At the ſame 


time, this confirmation is not granted to Mr yon William/on as ſole 
fiar, in terms of Cardrona's conveyance, but thus: Prædict. Magiftro 


Joanni Williamſon, in vitali reditu, et Jacobo Williamſon ejus filio, in feodo. 
Immediately after this, there is a clauſe of Novodamus in the ſame terms; 
and the charter concludes with a precept of ſeiſin, for infefting the fa- 
ther in liferent, and the ſon in fee. 

Upon this charter, infeftment ſoon followed; and the ſeiſin bears de- 
livery to have been made to the father and ſon perſonally ; and that 
the father, pro ſemet ipſo, et in nomine ejus filii, inſtrumentum petiit, &c. 

From this time, down to the 1735, Mr Jobn Pilliamſon the father 
continued to poſſeſs as fiar; and, in that character, granted infeftments 
of annualrent out of the lands. But the eldeſt ſon, James, having 
then died, John Grieve, one of his perſonal creditors, brought a pro- 
ceſs againſt John, the ſecond ſon, as lawfully charged to enter heir to 
his deceaſed brother; and, upon John's renunciation, obtained a decreet 

_ | | cognitionis 
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.cognitionis cauſa, of date the gth of January 1736; and thereafter pro- 
ceeded to lead an adjudication, 1 155 F 


Upon this, Mr Fobn Williamſon, the father, executed a diſpoſition in 


favour of his ſon John, reſerving his own liferent, and containing a ſub. 
ſtitution and return in conformity with Cardrona's diſpoſition, and af. 
ſigning him to the unexecuted procuratory, and precept therein con- 
tained : but ſoon thereafter, he was himſelf infeft upon the ſaid pre- 
cept, and appeared for his intereſt in the proceſs of adjudication 
brought by John Grieve; in which a decreet was obtained upon the 
13th July 1736, reſerving all defences contra executionem. 

Immediately after this, Mr John Williamſon the father brought a 
proceſs of reduction againſt the Earl of Traquair, of the above-men- 
tioned charter and ſeiſin, on account of their being diſconform to Car. 
drona's diſpoſition; and accordingly obtained a decreet, reducing the 
ſame, upon the 18th of January 1737. 

Mr William/on having died a few years thereafter, he was ſucceeded 
by his ſon John, who continued in the undiſturbed poſſeſſion for a con- 
ſiderable time; but, at laſt, was called as a defender, alongſt with his 
tenants, in a proceſs of mails and duties, brought at the inſtance of the 
above-named John Grieve, upon the decreet of adjudication obtained 
in the year 1730. ELD 

The defender produced Cardrona's diſpoſition, and his father's infeft- 
ment, the diſpofition by his father to himſelf, and the decreet of re- 


duction, obtained againſt the Earl of Traquair 5 and contended, That 


theſe were ſufficient to exclude the purſuer. 

Anſwered for the purſuer, imo, The decreet of reduction obtained 
againft the Earl of Traquair, who was the only defender called, can 
have no operation to the prejudice of any other perſon ; and, of con- 
ſequence, cannot affect the right that ſtood in Fames Williamſon, or cut 
off the intereſt of his creditors, or any claiming under him. 

240, As James Williamſon ftood upon record infeft in the fee, the 
purſuer was in bona fide to contract with him; and therefore cannot 
be injured by any ſubſequent reduction of his right, And a fimilar 
judgment was pronounced by the court, in the caſe of Mrs Stewart of 
Phiſgil, whole infeftment was ſuftained, although her huſband's right 
to the lands was ſet aſide, | | 

3tio, The charter by the Earl of Traquair was ſufficient, although it 
had contained no clauſe of Novodamus, to veſt the fee in James, by con- 
ſirmation; ſeeing that, by the terms of Cardrona's diſpoſition, no more 
than a liferent ſeems to have been intended to be given to the father. 

40, The clauſe of Novodamus in the charter, with the ſeiſin follow- 
ing upon it, made a proper and legal feudal inveſtiture of the property 
in James. VV 
Sto, Suppoſing the charter liable to objection, as being diſconform to 
the diſpofition, ſuch objection was only competent to 7% Williamson 
the father; and as he homologated the alteration, by accepting of the 
charter, and by taking it propriis manibus, which ſupplied the want of 
a reſignation, he could not afterwards retract. It was in his power to 
veſt the property in his ſon in this manner; and as he actually did 0, 
he could not thereafter take the fee from him, or out of his bereditas 
Jacens, either by a new infeftment in his own favour, or by a diſpo. 


ſition to his fon Joby, And ſo in effect it was found in the caſe of 
Cubbiſon 
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Cubbiſon of Blackcraig and Cubbiſon of Cullenoch, There a father having 
received a diſpoſition to himſelf, his heirs and afſignees, with a precept 
of ſciſingnd having afterwards taken a charter from the ſuperior, who 
was alſd ME diſponer of the lands, to himſelf in liferent, and his ſon in 
fee, thought proper to bring a reduction of the ſame, as being granted 
without any warrant. But it having been urged for the ſon, That in 
the ſeiſin, the father was ſaid to have received the ſymbols of infeft- 
ment as attorney for his ſon, and that in a bond granted by the father, 
the ſon was deſigned by the lands contained in the charter, the Lords 
found, That the charter and ſeiſin, without any warrant, joined with 
the circumſtances above mentioned, were ſufficient to eſtabliſh the fee 
in the fon. ' 5 1 

Replied for the defender. To the t: The Earl of Traquair, who 

ranted the erroneous charter, was the only perſon who could proper- 
Iy be called in the reduction. For James Williamſon having died with- 
out iſſue, the defender was his immediate repreſentative; but he had 
before that time renounced to be heir to him, in the purſuer's proceſs 
of conſtitution. „ „ Fo. 

To the ſecond : Reſoluto jure dantis, reſolvitur jus accipientis, James 
Williamſon could communicate no better right to another than he had 
himſelf. And the caſe of Phiſgil is by no means applicable to the pre- 
ſent. Phiſgil was not only infeft, but in the unchallenged poſſeſſion of 
the eſtate : when his lady was infeft in {ſecurity of her jointure, ſhe 
contracted upon the faith of his being proprietor of the eſtate of which 
ſhe ſaw him poſſeſſed ; and her infeftment created a real lien upon the 
lands for the moſt onerous cauſe. On the other hand, James William- 
| ſon never was in the poſſeſſion, and the purſuer received no infeftment 
or real ſecurity from him. He was only a perſonal creditor; and his 
adjudication of the lands, as in hereditate jacente of James, could give 
him no right to them, in the event of its appearing that James had no 


intereſt in them himſelf. 


To the third: The diſpoſition by Cardrona was granted to John Mil- 


liamſon, and the heirs-male of his body, without mention of liferent or 


fee in the one or the other: and no inſtance can be given, where ſuch 


a grant was ever found to deviſe the fee to the iſſue of the diſponee, 
and only the liferent to himſelf. | 
To the fourth : The clauſe of Novodamus is an intrinſic nullity of the 
right, as being altogether without warrant. A ſuperior may, indeed, 
enlarge the right of the vaſſal by a new grant ; but it never has hither- 
to been alledged, that by an arbitrary act, he could deprive his vaſſal 
of what was formerly conferred upon him, and transfer it to another. 
Suppoſing that reſignation had been made by Cardrona, in the terms of 
his diſpoſition, it could not be maintained, that the ſuperior could have 
given the new inveſtiture in different terms. But here the caſe is till 
ſtronger: for no reſignation was made at all; and the ſuperior took it 
upon him to give away the property of lands over which he had no 
power, the fee being full at the time. ped. i 


To the fin In the fir/t place, There is no legal evidence of any ho- 


mologation on the part of the father. His acceptance of the charter 
is no otherwiſe inſtructed than hy the inſtrument of ſeiſin, which bears 
his receiving infeftment for himſelf and ſon. But this is only the al 
tertion of a notary : and the inconyeniencies would be great, if the 
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bare atteſtations of notaries, produced at diſtant periods, were to be 
concluſive as to the intereſt of parties in land-rights, + Beſides, it is not 
denied, that the father, from the date of the charter dowugggis ſon's 
death, acted not as a naked liferenter, but as abſolute fiar the ſub- 
jet; which ſhows, that he did not conſider it as giving his fon more 
than a /pes /ucceſſionts 5 and he no ſooner diſcovered the contrary, than 
he gave the ſtrongeſt teſtimony, of his repudiating theſe erroneous 
rights, by taking a new infeftment on the precept in Cardrona's diſpo- 
ſition, and obtaining a decreet of reduction of the charter and ſeiſin. 
In the next place, Even ſuppoling the father's acceptance of the char. 
ter fully inſtructed, no right could thereby be yeſted either in his or 
his ſon's perſon. The fee at that time was completely eſtabliſhed in 
Cardrona. He had indeed granted a procuratory and a precept, The 
procuratory, however, never was executed; conſequently Lord 774. 
quair could grant no charter of reſignation, nor convey the fee to any 
. perſon whatever by a clauſe of Novedamus. Again, no infeftment had 
been taken upon the precept ; ſo the charter of confirmation was pre- 
mature and inept. But even ſuppoſing infeftment had at that time 
been taken in virtue of the precept, the confirmation could be war- 
ranted no farther, than in ſo far as it was agreeable to the preciſe terms 
of ſuch infeftment ; and as it deviated from Cardrona's diſpoſition, by 
giving the fee to the ſon in place of the father, it was ultra vires of the 
ſuperior; and therefore void and null. 8 
Laſtly, The caſe of Cubbiſon will by ne means apply. For, 1mo, In 
that caſe, the real right of the lands was truly in the ſuperior's perſon 
at the time of granting the charter. 2do, The circumſtance of the 
bond ſhewed the father's homologation of it in a ſtrong manner, 
And, 3tio, The preſumption ariſing from the notary's aſſertion, was 
confirmed into the moſt poſitive evidence, by the father's admiſſion of 
the fact. | Ty | 
The Lords ſuſtained the defence, and aſſoilzied from the mails 
“and duties.“ | I. C. 


Act. Macin!ofh. Alt. Rae. Reporter, Juſtice-Clerk. 


No CCLIX. | 16th December 1790. 
PERSONAL CREDITORS of BROWN of Carrnton, 
4 £6. oe 
GORD ON. 
Adjudication reduced on account of a pluris petitio. 


N the ranking of the creditors of Cairnton, the following intereſts 
were produced: 1mo, An adjudication led by Gordon. 2do, A num. 
ber of perſonal creditors gave in their claims, none of them conſtituted 
by adjudication, 
OSjefted for the perſonal creditors to Gordon's adjudication, Mr G07- 


don has adjudged for L. 463 Scots more than 1s due; and conſequent's 
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the adjudication muſt be null and void. In ſome inſtances, indeed, 
notwithſtanding a pluris petitio, adjudications have been ſuſtained as a 


ſecurity for the ſums juſtly due. But this has only been found in the 


following caſes: 1m, Where the queſtion has occurred between the 
creditor and the debtor himſelf becauſe he ought to have appeared, 
and objected to the adjudication. 2do, Where the partial payments for 


which credit has not been given, were not made to the adjudger him- 


ſelf, but to his predeceſſor, and of which he might have been ignorant. 
ztio, Where, if the adjudication. be annulled, the effect would be, to 
give the other creditors a preference, and to cut the adjudger entirely 
out of his payment. The preſent caſe is very different. There is no ex- 
cuſe for the pluris petitio; it conſiſts almoſt entirely in omitting to give 
credit for the contents of three receipts granted by Mr Gordon the ad- 
judger, for money paid to himſelf. The objection is inſiſted upon, not 
by the debtor himſelf, but by his creditors ; not with a view to forfeit 


Mr Gordon entirely of his debt, but to prevent him from excluding 


them; and the only effect of annulling the adjudication will be, to 
bring in the perſonal creditors pari paſſu with the adjudger. 
Anſwered for Gordon, That though it may be juſt, that he ſhould be 
deprived of the penalties and accumulations of his adjudication, on 
account of the pluris petitio, it would be unjuſt to forfeit him entirely 
of the preference he had eſtabliſhed to himſelf by his diligence, becaute 
he had adjudged for a little more than was due, without any deſign. 
Of old, indeed, the practice was to annul adjudications for the ſmalleſt 
pluris petitio : but of late that rigour has been ſoftened, and adjudica- 
tions in ſuch caſes are reſtricted to ſecurities. It is true, that if the 
adjudication is annulled, the adjudger will not loſe his whole debt by 
the parti paſſu preference; but it is certain that he will loſe a conſider- 
able part of it. 5 | 
There is no evidence, that the preſent overcharge was made by de- 
ſign or by fraud. Fraud'is never to be preſumed; and accordingly, in 
ſeveral caſes, adjudications have been ſuſtained as ſecurities, though 
the pluris petitio was greater than in the preſent caſe; becauſe there was 


no evidence of fraud; 22d December 1722, Henderſon contra Graham ; 


3d July 1739, creditors of Cunningham contra Montgomery. 

There could not be a ſtronger pluris petitio, than what was uſual in 
general adjudications led ſoon after the act 1672, by which the credi- 
tor adjudged, not only for principal ſum, annualrent, and penalty, but 
alto for a fifth part more. In ſuch caſes, however, the adjudications 
were only in uſe to be reſtricted to ſecurities, till by the act of ſede- 
runt 26th February 1684, the court declared, that they would annul 


them in totum. 
The Lords reduced the decreet of adjudication in totum. p. M. 


Ad. Serymgeour. Alt. Barner. Clerk, Juſtice. 
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Ne CX. e iS th December 1760. 
MACD 0 U A L of Glen, 
” © % „ K 
* AGAINST. 


M ACDOU AL' of Logan. * 


5 Clauſe obliging hs heritor to repay to the kat, at "he ad of the 11 
what ſums he ſhall lay out in building fences, is effefiual, although the 
tenant parchg/® the lands during/the currency of the” tack, © 


TObnſton of Kelton, \ in 1727, ſet a tack of the lands of Whiteſide, Oe. 
to Macdoual of Glen, for twenty-ſix years. The tack contained a 
clauſe, by which Mr Jobn/ton bound himſelf, and his heirs, to repay 
to the tenant and his heirs, whatever ſums he or they ſhould lay out 
in building and making profitable dikes and fences upon the lands, not 
exceeding the ſum of L. 50 Sterling, and that at the end of the tack; 
the ſaid expences to be vouched by the ſaid Fohn Macdoual and his 
foreſaids their honeſt word allenarly. 

In conſequence of this clauſe, Macdoual buile a number of dikes, to 
the extent of about ſixteen hundred roods, which were all completed 
in the year 1730. 

In 1731, Mr 7ohnflon ſold the lands, and Macdoual of Glen, the te- 
nant, became purchaſer. The term when the tack expired was at 
Whitſunday 1754; and, ſoon thereafter, Macdoual of Glen brought a 
proceſs againſt Macdoual of Logan, as repreſenting Jobnſton of Kelton, 
for payment of L. 50 Sterling laid out upon incloſing, agreeable to the 

. clauſe in the tack. 

Pleaded for the defender, Theſe expences were to be repaid at the ex- 
piry of the tack by the proprietor ; becauſe he was to reap the benefit. 
The purſuer is now heritor, and enjoys the advantage of the fences; 
and therefore muſt pay for them. By a part of this clauſe, the tenant 
is obliged to leave the fences in a good condition. It is evident, there- 
fore, that this money vas to be paid, in conſideration of the advantage 
that would accrue to the heritor, by having the lands raiſed when the 
tack was at an end. This advantage i is now fallen to the purſuer him- 
ſelf; and therefore he muſt pay for it. Had any third party become 
purchaſer, he, and not the defender, would have been liable to im- 
plement this clauſe. The tack was certainly at an end at the time 
of the purchaſe; and therefore, if the money was ever due, it was at 
that period. At that time the purſuer was aſſembling all the claims 
he had to exhauſt the price, and yet he made no demand for this 
L. 50, which demonſtrates, that he was ſenſible he had no RE to it. 

Anſwered for the purſuer, Fobn/ton of Kelton himſelf, his heirs, exe- 
cutors, and ſucceſſors, are bound by this clauſe in the tack; and it 
could never tranſmit againſt a purchaſer, without a ſpecial proviſo for 
that purpoſe. The purchaſer, no doubt, enjoys the advantage of the 


dikes ; but then he pays for it, by buying the lands at a dearer rate; as 
it 
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it will be admitted, that lands incloſed will give a greater number of 
years purchaſe, than thoſe remaining unincloſed: and as the ſeller 
gets a higher, price on account of ſuch incloſures, he muſt undoubt- 

edly pay the expencejof making them. This 1s a perſonal debt of the 
ſeller, for which the purchaſer never can be liable. The L. 50 in que- 
ſtion was not payable till the years of the tack were run; and there- 
fore it was impoſſible for the purſuer to make the demand at the time 
he was accounting for the price. oF 2 
«© The Lords found the defender liable to the purſuer in the L. 50 


4c 7 zan. . | 


AR. D. Dalrymple Junior, Miller. Alt. Garden. Reporter, Strichen. Clerk, Kirkpatrick. 
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WALKER ,and HERD, 


"fi 


AGAINST 


F 


#3 I By: u 0 Ns, 


| Powers of the Juſtices, £9c. as to the time of calling out perſons to perform 
atute-work on the highways for the three days before barve}t. 


T juſtices of peace and commiſſioners of ſupply of the county 
of Kincardine had divided the county into diſtricts in the year 
1755, allotting the work for the inhabitants of each diſtrict to the 

roads within it; and they permitted a certain compoſition to be taken 
in lieu of the ſtatute- work. | | 

At a general meeting in May 1757, they continued the ſame diviſion 
of the county into diſtricts, and fixed the compoſition- money to 15. 
Sterling for the annual labour of a man, providing the ſame was paid 
againſt the 15th of June; otherwiſe the whole ſix days labour was ap- 
pointed to be exacted. | | 

In conſequence of this reſolution; the committee on the road from 
Stonehaven to the bridge of Dee, cauſed notice to be given, in the church 
of Dunnotter, on the 29th May 1757, That perſons liable in ſtatute- 
work ſhould pay in to their clerk, before the 15th of Zune, the compo- 
ſition aforeſaid; © with certification, That if they failed, their ſtatute- 
* {ervice for ſix days that year would be exacted to the utmoſt,” — 
2 notification was made, on Sunday the 14th of Auguſt, That the 
deficients ſhould come out, and work at the highway, on the 15th, 
16th, and 17th days of that month, or elſe to pay in their reſpect ive 
compoſitions. Numbers of people in the diſtrict accordingly paid 
the compoſition required ; but a good many neither wrought nor paid. 
—And on the 13th September, upon an application by the collector 
of the diſtrict to the defenders, as being three of the juſtices of peace 
and commiſſioners of ſupply, they granted a warrant for poinding the 
deficients in the pariſh of Dunnotter, conform to a particular liſt, and 
atteſtation thereto ſubjoined, to the extent of 1 5. 69. for each of the 
three days abſence from the ſtatute-work, preceding harveſt 1757.— 


And 
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And notice was given to all the deficients before any execution wa; 
ordered. 8:5 +0410 | 1 +14. i 7 44 $i | 
Alexander Walker tenant in Acgubire, and Peter Herd, his herdſman 
and cottar, were in the liſt of deßcien te , T5: 
This warrant having been afterwards put in execution, by poinding 
Maller's effects, to the amount of 1 5. 6 d. for each of the three days he 

and three ſervants were abſent, and 0 by poinding Herd's effects for 
his three days abſenc they brought an action for reſtitution of the 
goods poinded, and damages and expences, againſt the juſtices who 
ſigned the warrant, and the conſtable who executed it, on theſe grounds: 
%, In point of fact, That the purigers were called out in the time of 
harveſt, which was a time excepted in all the Scots acts, reſpectiug the 
reparation of highways. A d, 2aly, In point of law, That the pe- 
riods for calling out the inhabitants to perform the ſtatute-work at 
the highways was repealed by the act anno 5to Geo. I. and the period 

limited to the ſpring half- year, to be before the laſt day of June; which 

not having been obſerved by the juſtices, the poinding was clearly il- 
legal. By. Th, N at - ; 8 

Plcaded for the juſtices, That by the Scots acts of parliament, it is 
lawful to call out the inhabitants of the country to perform the ſtatute- 
work at any time in the year, ſeed-time and harveſt excepted: That 
the 15th, 16th, and 17th days of Auguſt, upon which the purſuers 
were called out to work, did not fall within the harveſt of that part of 
the country; and particularly, that Mr Walter had then no harveſt, 
other than that, of purpoſe to afford an excuſe, he had cut ſome green 
bear. And it was much inſiſted on, That this purſuer had all along 
manifeſted the moſt unjuſtifiable intention of oppoſing every ſcheme 
that could be ſuggeſted by the juſtices or commiſſioners for repairing 
the highways of! the county.—The poinding did therefore lawfully 
proceed; for that the direction of the Britiþ ſtatute, relative to the 
calling out the people to work, ought to be underſtood as ſpecially 
applicable to the year 1719, in which the ſtatute was made, as it does 
not in expreſs terms direc, that in all ſucceeding years they ſhould only 
be called out before the end of June, or diſcharge the calling them out 
after the cloſe of that month; and not as a repeal of the Scots acts. 

Notwithſtanding this ſtatute, the juſtices and commiſſioners, through 
moſt, if not all parts of Scotland, have conſidered the act 1670 as in 
full force, and have accordingly adhered thereto, by calling out the 
people at ſuch times as were und moſt convenient for them, either 
before or after the end of June, ſeed - time and harveſt only excepted. 

Long and univerſal cuſtom, m oppoſition to a ſtatute, will annul it; 

d. fortiori muſt it ſerve to explain the meaning of a doubtful law.— Ihe 

words of the ſtatute in queſtion do not clearly fix the point; and there- 

fore the ſenſe of the country, and deciſions of this court, may give it 
that explanation that is moſt conducive to the public utility. If the time 
of calling out the country- people to the roads for the ſpring ſeaſon, is 

limited to the end of June, the good purpoſes of the law will be in a 

great meaſure defeated; as the ſummer's work is that on which the 

chief dependence can be had, and the people, as ſoon as the bear- 
ſeed is over, which is ſcarce before the end of June, fall to caſting their 
peats, and then to the cutting their hay, which commonly employ them 
till the end of Fuly ; ſo that the beginning of Auguft, before the harveſt 


4. 6 


comes 
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comes on, is as convenient a time for calling them out as any in the 
Sar. 4 f bs 1. : $2 NE. 41 T1899 + 1 5 
* Suppoſing the regulation of the act 1670, as to the time af calling ; 
out the people to work, to be repealed by the Br:ts/hiſtatute, the poind- 
ing complained of was regular on a ſeparate footing. The juſtices of 
peace and commiſſioners of ſupply, by another branch of the act 1670, 
which ſtands unrepealed, have a diſcretionary power, of exacting ei- 
ther the labour, or the compoſition ſubſtituted in place thereof; and 
2 publication having been made in May, of the intention of taking the 
compoſition, the poinding did lawfully proceed againſt the purſuers, 
as they neither paid the compoſition, nor offered to work within the 
time limited, when ſuch work unqueſtionably might have been ex- 
acted; whereby the purſuers did ſubject themſelves to execution for 
the penalty impoſed by law on deficients: And the ſubſequent adver- 
tiſement calling them out to work was made ex ſuperabundanti.— And, 
after all, the poinding would have been ſtopped, had Mr Walker 
thought fit to pay the trifle required of him; as the juſtices gave or- 
der, when they granted the warrant, that on payment of the compoſi- 
tion of 1 5. for the whole year's ſtatute-work, the poinding fhould be 
ſtopped. Nor was there any particular deſign to diſtreſs Mr Malter. 
The warrant was directed in general, againſt him, and about a hun- 
dred more, although he, and Herd, who ſtood out through his influ-. 
ence, only were poinded, as all the others who were able, prevented 
the execution. by payment. HP 
In the IA place, Suppoſing the poimd ing had heen irregular, the de- 
fenders cannot be ſubjected to damages. Tkere is a wide difference 
between ſuch actings as void a poinding, ſo as to intitle the party to 
reſtitution of the goods, and thoſe that, befide reſtitntion, ſubject the 
poinders to damages and expences. The leaſt inaccuracy, in point 
of form, may produce the firſt effect; but there muſt he a mala fides 
ro occaſion the latter. The defenders. acted optima fide for the public 
good, and with an apprehenſion of law, founded on the univerfal 
practice of the country. Should that apprehenſion be now found 
wrong, it could not juſtly operate retro, fo as to puniſh them as if 
they had acted contrary to known and certain law.—If any wrong 
was done, the officer only who applied for the warrant is account- 
able for it, —The defenders ſigned the order, in the capacity of judges 
ſpecially impowered by ſtatute, and not as parties; and therefore the 
officer ho obtains the warrant, like a creditor who obtains undue 
diligence; ought only to be anſwerable for it. 1er 
Pltaded for the purſuers, Mr Walker does not merit the character 
given him, of a ſeditious tribune, and a violent obſtructor of that 
uſeful work, the repairing of the high- roads; unleſs the maintaining 
the laws of his country is to be conſtructed dition; or a high deſire 
to have the roads repaired in the manner molt effectual, and agree- 
able to law, and having done more in repairing of them than any 
other perſon of his circumſtances in the country, is to be held as op- 
poſition to ſo good a work. — He has indeed been always averſe to: the 
ing of -compoſitions in place of the ſtatute-work, as being often 
unequally diſtributed, in the application, of which, of late, he has 
had folid experience, and that the work might be more haſtily, aud 
to greater purpoſe, done by * of the inhabitants required of 
et them 
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them by law. And as he underſtood the calling him out in the time 
of his harveſt, to have been done with an intention of forcing him 
to pay a compoſition, ſo he flatly refuſed on this occafion either to 
do the one or pay the other. 5 12 70 


2 ET 
LOO — 
" — 


The defenders are groſsly miſtaken both in the fact and in their 
interpretation of the law. For, as to the fir, The purſuers are in a 


condition to prove, if it ſhall be thought neceſſary, that harveſt was, 


in the year 1757, begun in that part of the country where they reſide 
before the 15th Auguſt; and particularly that Mr Walker did begin 
his harveſt on the 6th Auguſt, and had moſt of his bear cut down be- 
fore the expiry of the days in which he was called out to work; not 


unripe bear, but in a ftate of maturity. And, with reſpect to the /c. 


cond, There can be nothing more clear, than that by the enactment 
of the Britiſb ſtatute, an univerſal regulation is eſtabliſhed as to the 
not calling out the inhabitants to the performance of the ſtatute-work 
for the ſpring half- year after the month of June. The ſtatute pro- 
vides, That the inhabitants ſhall be called out before the end of June, 
in the year 1719, and then follow theſe words; and ſo yearly, and 


< every year, until the ſaid high-ways are ſufficiently repaired.”— 


Here there is an effectual regulation, to take effect in all time there- 
after. And as it is provided by the firſt clauſe of the ſtatute, that 
the Scots acts ſhall only be in force, in ſo far as not altered or repeal- 
ed by that ſtatute; ſo it follows of conſequence, that the general re- 
gulation eſtabliſhed by the ſtatute is a direct alteration of the law of 
Scotland, ſo far as reſpects the time of calling out the inhabitants to 
perform the ſtatute-work. 7 5 „ 
Although expediency cannot be liſtened to againſt the poſitive enact- 
ment of ſtatute, yet even here the defenders ſeem to be greatly miſta- 
ken, in arguing, that there would not be a ſufficient time between the 
ſeed-time and the end of June, for calling out the inhabitants to work. 


The purſuers have no occaſion to impugn the defenders argument 


upon the force of cuſtom againſt the ſtatute, becauſe of its having been 
laid upon a wrong hypotheſis. For it is well known, that the Brt/h 
ſtatute is in obſervance, in all its parts, through the whole country; 
and theſe very defenders have ſo far paid a perfect regard to it, as to 


levy the penalties as directed by that ſtatute, which are different from 


thoſe in the Scots ſtatutes, but not more expreſsly altered by the Bri- 
ih ſtatute than the time is of calling out the people to work. 
Both the words of the ſtatute 1670, and of the intimation for pay- 
ment of the compoſition, deſtroy the argument founded upon them. 
By the act 1670, it is only made lawful to diſpenſe with the work ot 
thoſe perſons who live at a great diſtance, and to accept of a compo- 
ſition from them. But this diſpenſing. power, in favour of the inhabi- 
tants who are ſo circumſtanced, can never veſt a power in the juſtices of 
forcing payment of the compoſition, when the favour of the law is not 


aſked of them, and the inhabitants are willing to perform their work, 


if called out as the law requires. The certification annexed to their 

intimation for payment of the compoſition, That who fails to pay, Will 
be called out to the performance of the labour, ſhows they were ſen- 
ſible of this being the proper conſtruction of the law. And accord. 
ingly thereafter, upon the not- payment, the juſtices did not think of 


poinding, but did make an intimation for calling out the inhabitants . 
AER | | work; 


work; and which, if it had been done agreeable to law, would have 
ſufficiently. juſtified the ſubſequent poinding. Further, the juſtices, in 
this caſe, have not made the act 1670 the rule of their conduct. For 
by that ſtatute, where perſons are called out at too great a diſtance, 
they are only to pay a compoſition of 65. Scots yearly for each man; 
whereas the compoſition ordered by the juſtices of peace and commil- 
ſioners of ſupply was at the rate of 12 5. Scots for each man, —Nor 
was there any offer made to Mr Walker to ſtop the poinding, upon re- 
ceiving payment of the compoſition- money. He had fallen under 
the diſpleaſure of theſe three juſtices upon other accounts; no favour 
was to be ſhown to him; inſomuch that, although the practice, as to 
many, had been only to poind for the compoſition- money, yet he was 
to be poinded to the very rigour of the law, not only for the abſence 
of his ſervants, but for himſelf, although it is well known, that he is 
not able to labour himſelf, and that he 1s one of a committee for di- 
recting the repairing, and an overſeer in another pariſh ; and therefore 
had always been diſpenſed with from working in any other place. 

In matters of ſpuilzie, the diſt inction of bona and mala fides may 
ſometimes take place, and the circumſtances may be ſuch, as in one 
caſe to induce the court to give damages, and in another to refuſe 
them. But in all caſes where a ſpuilzie is committed by an unlawful 
poinding of goods, not only the goods themſelves are to be reſtored, 
but the proſecutor is to be indemnified of the expence incurred in ob- 
JJ (L9vVu ee eee 
The overſeer, againſt whom the defenders contend this action ought 
to have been directed, is not the creditor in the ſtatute-work. Nor do 
the juſtices, in that matter, properly act in a judicative capacity. The 
overſeer is the ſervant of the juſtices, and they act in a miniſterial 
capacity, having miniſterial powers veſted in them, for forcing the in- 
habitants out to work as the law directs, or levying penalties in place 
thereof, to be by them applied in place of the work: ſo they are pro- 
perly the creditors. And there 1s nothing better known, than that in 
all ſuch actions, of which there have been ſeveral late inſtances, the ju- 
ſtices are only called as defenders who fign the warrants.—And as to 
the ſuppoſed ignorance of the juſtices, founded upon the practice of 
the country, he ſtatute of the 5th of the late King is in viridi obſer- 
vantia over the whole country, 2do, Two of the juſtices are advocates 
in Aberdeen, in the practice of the law; and therefore are preſumed to 
know eit. * 370, By a letter wrote to them by Mr Walker, immediately 
after ſigning the warrant for poinding, they were put upon their 
guard. of their having done an illegal thing, and that complaint 
would be made of it, if the poinding ſhould be executed. And, 1aft- 
{y, They appeared to have had in their hands, or to be in the know- 
ledge of the ſtatute of the 5th of the late King, as they grant their 
warrant for levying the fines agreeable to the direction of that ſta- 
tute. Further, it appears, that at executing the poinding, the offi- 
cers had an intimation made to them, before witneſſes, of their being 
Executing a warrant which had been granted contrary to law. - 
. = The Lords found, That the act of parliament 579 Geo. I. does fo 


far repeal the former acts, as to limit the time for calling out 
6 


the end of June And as the purſuers, in this caſe, were warn- 
TA - . ed 


Dec. 1766 COURT OF SESSION. 487 


people liable to work before harveſt, that it ſhould be before 
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„ ed to work at the high-ways in Aaguſt, found the warrant. 


„granted for poinding their effects for not- compliance, and the 
« poinding thereupon, was irregular; and therefore found the 
% defenders liable to the purſuers in reſtitution of the goods li- 


* belled, and expences of proceſs.” e . n. 
A M ontgomery. Alt. Rae. 5 Reporter, Colton. 1. 
Ne CCLXII. 5 5 55 A ßgzth December 1760. 
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Recourſe ſuſtained upon a promiſſory note, where. the diſhonour was duly 


notified, although the. nate utſelf and proteſt, were not immediately re. 


7 turned. | 


Avid Leitch, upon the 27th of April 17 58, granted a promiſſory 
note, dated at Glaſgow, in the following terms: © Sixty days 
« after date, I promiſe to pay to the order of Mr David Niſbet, L. 55 
« Sterling, at the houſe of Mr Malcolm Hamilton and Company, mer- 
« chants in London, for value received)“ 

Miſbet indorſed this note to-Cogtts and Company, they indorſed it 
to Moſes ironmonger of Birmingham, and he to Meſſrs Parking/ons 
„ . onto cd: 

When the note became due, it was preſented for payment at Lon- 
| don; and upon refuſal, was duly proteſted againſt David Leitch, and 
all others concerned. It was admitted, that the diſhonour was noti- 
fied in due time to Mr Miſbet. The note and: proteſt being returned, 
Meſſrs Coatts brought a proceſs againſt Mr NMiſbet for payment. 

Fleaded for the defender, Though the diſhonour of the note was 
properly notified, yet the note itſelf, and the proteſt, were not tranſ- 
mitted to Scotland, or preſented to the defender for payment, till a 
month after the date of the proteſt: That in all ſuch caſes, not only 
muſt the diſhoneur of the bill be timeouſly intimated to the indorſer, 
but the bill itſelf muſt be immediately tranſmitted, and payment de- 
manded ; and that this is the opinion of merchants who have been 
conſulted upon the queſtion: That in the preſent caſe, Leitch was now 
become bankrupt ; and, if the note had been timeouſly tranſmitted, 
payment might have been recoyered from him. 


- 4 * — 


Pleaded for the purſuer, As this note was payable in England, and 
paſſed by indorſation through ſeveral hands in that country, it muſt be 
regulated by the law of Hugland; and by the ſtatute uo V tome Gulic.. 
cap. 17. joined with the act 3d and Ath of Queen, Anne, chap. g. it 15 
ſufficient, that due notice be given of the diſhonour within fourteen 
days. Neither of theſe acts require, that the note itſelf, or proteſt, 
ſhould: be tranſmitted within any limited time. Beſides, it is impoſ- 
ſible, that the holder of the note can tranſmit the only document he 


has for the debt, until he has received payment. W 
| : 
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The Lords found the defenders liable in ee. of che contents 
of the note, eee er Ge 21 ni en 0 
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MAC CULLO CH of Mulderg, 
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Additional proviſi on to a FTIR failing heirs-male of the granter's bo- 
dy, does not take place if the daughter dies before me n nen fail... 


N the year 1702, James Maccullocb, then of Mulderg, kavieg at that 
] time two ſons, granted a bond of proviſion. i in favour of his daugh- 
ter ran, for 7000 merks, payable the firſt term after her marriage; 
and further, an additional provifion, in the following words: And 
“failing of heirs-male lawfully begotten of my body, I hereby bind 
« and oblige me and my foreſaids, to content and pay to the faid Fear 
« my daughter, the ſum of other 2000 merks, at the ſecend Whillul 
« gay or Martirmas after failing of my ſaid heirs-male;” GCM M. 

Rows Maccullocbh was facceeded by his fon David; who lived ri 
the 1755; and in him the heirs-male of the body of James Maccullach 
failed. Jean died before the year 1720. Rofs of Pitcaluy, her ſor, ad- 
judged the eſtate of Mulderg, for payment of this additional provifion 
of 7000 merks, the heirs- male of the granter having now failed. Jabs 
Marcullocb of Mnlderg brought a reduction of this adjudication. 

Pleaded for the purſuer, From the general tenor of this bond, it is 
evident, that the proviſion was intended by the granter to be paid to 
his daughter, only in the event of her living till the exiſtence of the 
condition at which it is declared to take place. The proviſion of the 
firſt 7000 merks was only to take place in the event of her marriage; 
ſo that if 'ſhe died unmarried, it could nat be a burden upon the fa- 
_ The fame is the caſe with regard to this additional proviſi jon. 

The condition of the failure of heirs-male of the granter's body is 
made, not only to ſuſpend the payment, but even the obligation irfel, 
It is only upon their failure that he binds his heirs to pay this addi- 
tional ſum. Till that happens, there is no obligation; dies nec cedit, 
nec ven. The gift was merely perſonal to can; and as ſhe died 
before the failure of heirs-male, the additional. praviſion falls to the 
ground. As it was never due to Jean herſelf, of eee it can- 
not tranſmit to her repreſentatives. 

Pleaded for the defender, This additional ie Ta was evidently 
intended to take place in the event that has happened. It was a /olz- 
rum to the granter's daughter, in caſe the eſtate ſhould go to a colla- 
teral heir- male to her prejudice. Fhe intention of it is declared to be, 
to procure her a ſuitable marriage; and: therefore the: certainly had 


Power to affign ir in her contract af marriage; and confequertly 1 [7 
„ mu 
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muſt be due upon the exiſtence of the condition. Though no mention 
is made of heirs in the bond, yet ſuch proviſions always go to heirs, 
The Lords ſuſtained the reaſons of reduction.” 1% ® 


Ad. Ferguſon, All. Hamilton-Gordon. Clerk, Kirkpatrick, 


/ 


No CCLXIV. 23d December 1760, 
JOHN GRANT younger of Rothmaife, and ROBERT FLEMING, 
great-grandſon of JOHN FLEMING of Board, 


IM G AINST 
Lady CLEMENTINA'FLEMING, and CHARLES ELPHINSTON, 
Eſq; her huſband. 


Not competent, in a reduction- improbation, to allow a proof of poſſeſſion, in 
_ - -+0#dler to found preſcription upon titles produced, as ſufficient to exclude, 

© after acts had been extracted for the firſt and ſecond terms. 
Ut SOFIA 3 CDOOD. NL ED COHO2aft 2H rt et LB, | 3 
TPON the 24th of Auguſt 1374, King Robert II. confirmed a char- 
ter granted by Robert Lord Erftine, to Patrick Fleming, of the 
lands of Board, and others, to be held de Domino baronze de Lenzie, in 
feodo'et hereditate. Theſe lands were poſſeſſed by Patrick's deſcend- 
ants; and were, in 1583, diſponed, by John Fleming of Board, to Jobn 


} 


_ 


Fleming then younger of Board, his eldeſt ſono. 


* a f 


Jobn Grant younger of Rothmaiſe, having got a truſt-bond from Ro- 
bert Fleming, great-grandſon of the ſaid Jobn Fleming younger of Board, 
charged him to enter heir to his predeceſſors in theſe lands; and in 
the year 1741 obtained a decreet of adjudication; upon which title 
a proceſs of reduction, improbation, and declarator, was brought 
againſt Lady Clementina Fleming and her huſband, in order to ſet aſide 
any claim they might pretend to the property. - je 
In this proceſs, days were aſſigned to the defenders for ſatisfying 
the production, and acts for the firſt and ſecond: terms were extract- 
ed; but when certification was craved for not- production on the ſe- 
cond act, they produced certain writs veſting the barony of Leuzie in 
the perſon of Lady Clementina; and alleged, That although the lands 
of Board were not particularly mentioned in theſe writs ; yet as ſhe 
and her predeceſſors had poſſeſſed them for more than forty years, as 
part of the barony of Lenzie, they had acquired right to them by the 
poſitive preſcription ; and had therefore produced ſufficient to ex- 
clude the purſuers. VFFFVTFFFCCCCCCCCCCCCCCTC £4... 3 
Objected by the purſuers, 1mo, It is not competent to a defender, ina 
proceſs of this nature, to reſort. to the plea of an excluſive right, after 
the purſuer's title has been ſuſtained, acts for the firſt and ſecond terms 
extracted, and the time aſſigned for ſatisfying the production is elap- 
ſed. The taking a day to produce, imports a contract judicially en- 
tered into between the purſuer and defender, whereby the latter ſo- 


lemnly engages to produce the whole writs called for, or to alow the 0 
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in 1 


tion muſt be granted contra non producta. 3 

2do, The writs produced are inſufficient, without a proof of poſſeſ- 
ſion; whereas a production to exclude ſhould be ſufficient of itſelf, 
without the aid of parole- evidence, which ought not ro be allowed 
until a full production is made. | 15 

. 2tio, Poſſeſſion for the years of preſcription upon the rights produ- 
ced, would not eſtabliſh a title to the property of the lands in queſtion, 
excluſive of the purſuer's. For though the infeftment of the ſuperior, 
containing theſe lands, would be ſufficient againſt all others; yet it 
| will not (exclude the vaſſal; and before any preſcription can run 
againſt him, the ſuperior muſt ſhew ſome title by which the property 
might have been conſolidated with the ſuperiority, Could the defen- 
ders produce a diſpoſition, or a reſignation ad remanentiam, of theſe 
lands, even though granted by one who was not truly the vaſſal, pre- 
ſcription might have taken place; but the grants of the ſuperiority, 
in which the lands fall to be narrated, will by no means afford any 
title for preigriptian. gg. 5 - 
„„The Lords found it incompetent to allow a proof of poſſeſſion, 

« in order to found preſcription, in hoc flatu,”” £; 65 


— 


to be reduced as forged; and after both terms are elapſed, certifica- 


4 AA. Rac. Alt. Hamilton-Gordon. © 


N B. The three following caſes being omitted to be inſerted in 
their proper places, are here inſerted at the end of the year. 


No COLXY. 1 1 95 15th July 1760. 

HUGH CRA WF OR D, truſtee for David Smith of Methbven, 

PE AGAINST 
Mrs A NNE RAN DAL of Breck 


In a challenge of a'creditor*s right affecting an eftate, for behoof of the 
apparent heir to the original debtor, a decreet pronounced in a former 
_ challenge and competition, to which the purſuer's father, who then 
, beld the right of apparency, had been made a party, was held as a res 
judicata, although it was contended, That he was not a party to the 
former proceedings, upon the footing of the right of apparency, which 

. was not then known to him. 1 | 


Rawford, upon a truſt bond granted by Methven, apparent heir of 

Andrew Smith of Rotheſholm, his granduncle, obtained an adjudi- 
cation againſt him, as charged to enter heir in ſpecial in the lands of 
Rot beſbolm and Hurteſo and then purſued an action of mails and 
duties againſt the tenants, and alſo againſt Mrs Anne Randal, as intro- 
mitter with the whole rents. i TH FRY. | 
 » Randal produced her titles; /, A bond granted to Michael Randal 
of Breck, 26th June 1667, by Mr Patrick Smith Advocate, and An- 
drew Smith of Rotheſholm, conjunctly and ſeverally, for L. 1057 Scots. 
24ly, Decreet of adjudication obtained by Breck, 12th Fuly 1688 "94 

| | tne 
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the lands of Rotbeſboim and Hurtefſo, for payment of the accumulate 
ſum of L. 2139, 14 5. Scots. Zuahy, A decreet of reduction and im. 
-probation obtained by Thomas Randal, her brother, in 1740, againſt 
the preſent Methven's father, and Trail of Sabay, Hugh Smith, and 
others. On this laſt- mentioned decreet ſhe pleaded re, Judicata, 
and ſet forth, mn e Y 


* 1 


That in the year 1728, a proceſs of reduction, improbation, and 


declarator, was brought, in name of Robertſon of Tilliebelton, ad judger 


upon a truft-bond from Hugh Smith, who then aſſumed the character, 


and was conſidered as heir of line of the ſaid Andrew Smith of Rotbeſ. 


holm, his grandunele, as well as of Jobn Smith of Huip, his grandfather, 
againſt David Trail of Sabay, who, before the 1700, had got into poſ- 
ſeſſion of the lands of Rot beſbolm, Hurteſſo, and Huip, in virtue of ſun- 


dry grounds of debt owing by the {aid Andre and Fobn Smiths, which 


he had purchaſed in from David Smith of Methven, father to Methven 


the preſent purſer, and others; and alſo againſt the ſaid David Smith 


of Methven, and William Randal, father to the preſent defender. On 


the other hand, Thomas Randal, fon to William, and diſponee to his 


debt on Rotbeſbolm, brought a counter action of reduction, improba- 


tion, and declarator, againſt the ſaid Hugh Smith, and Trail of Salay, 


Smith of Methven, and others.—— And theſe two proceſſes having been 
conjoined, Mr Randal's adjudication and grounds of debt had repeat- 


_ edly ſtood the teſt, after a moſt obſtinate litigation, firſt againſt the 


objections of Hugh Smith, as apparent heir of the debtor ; and next, 
Trail of Sabay having taken the field againſt him, upon the footing of 


theſe adjudications, under which he had obtained, and was then in 


poſſeſſion both of the lands of Rothe/holm and Hurtęſſo, and alſo of the 
lands of Huip; the Lords © found Sabay's adjudications paid and ex- 
« tinguiſhed-; and therefore preferred Mr Randal to the rents of the 
% ſaid lands of Rotbeſbolm and Hurtefſo for crop 1739, and in time 
% coming.” And thereupon Mr Randal extracted his decreet; and, 
in virtue thereof, entered to the poſſeſſion of the lands of Rotheſbolm 
and Hurteſſo, as his abſolute property; and continued in peaceable 
poſſeſſion till his death in 1755, when he was ſucceeded therein by the 
prefent defender, his ſiſter and ſole heir. —And for her it was now 
contended, in bar of this freſh attempt to wreſt the ſubject from her, 
by the preſent Merbven, as having lately diſcovered and proved him- 
ſelf to be the true heir of line of Andrew Smith of Rotbeſholm, (being 
grandſon to his elder brother of the full blood, whereas Hugh Smith 


was deſcended of his younger brother of the half blood), That the 


preſent Methven's father having been called, and compearing, in the 
above-mentioned proceſſes concluded in 1940, Metbven or his truſtee. 
cannot now be heard to make any further objection, or repeat the ob- 
jections formerly urged, as theſe muſt be conſidered as either propon- 
ed and repelled, or competent and omitted; and that the decreet obtain- 
ed by Thomas Randal muſt be held as a res judicata againſt Metbven. 
Anſwered, Although it is admitted, that the late Methven was cited 
as a defender in the reduction and improbation raiſed at the inſtance of 
Thomas Randal, this decreet pronounced in favour of Randal! could not 
ſtrike againſt or hurt che right of apparency, which was at that time 
in the perſon of Met hen, although he was then ignorant of that right. 
Reduction and improbation are terms, which, when applied to deeds 
| | bone MON rOIDDOIDES 10 581900 Ter 
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or writings, are well underſtood, and can have a proper legal effect ; 
but to reduce and improve a right of apparency, to declare it falſe and 
forged, Cc. is a contradiction and abſurdity in the uſe of words.— . 
No ſuch inept purpoſe was, or could be, in view, by citing Methven in 
that reduction. Nor could it be thereby intended to exclude him from 
claiming that eſtate, at any time thereafter, in the character of appa- 
rent heir thereto; becauſe his right of apparency was not at that time 
known: on the contrary, another perſon was then competing with Mr 
Randal under that character, and was believed to have the right in his 
erſon. e e ee OAT 
l The only reaſon that can poſſibly be aſſigned why Methven was call- 
ed in that proceſs, appears to have been, becauſe he was thought tg 
have an intereſt to defend the diligences led againſt the eſtate by Sa- 
Bay, to whom he had conveyed certain grounds of debt affecting it, 
that were brought under challenge in that reduction, for which he was 
liable in warrandice to a certain extent.—This intereſt, however, ap- 


pears in itſelf to have been very diſtant and trifling ; and Methven does 


not ſeem to have given any attention to the proceedings in this pro- 
ceſs, in which he imagined at that time he had {ſo little concern. It 
is true, indeed, upon the diligence at Sabay's inſtance being at laſt ſet 


aſide, Sabay having brought a proceſs of recourſe, Methven appeared to 
defend himſelf: and the proceſs was dropped; for this good reaſon, 


That as Sabay's diligence had been ſet aſide, becaule his debt had been 
ſatisfied and paid by intromiſſions, and not from any objection to his 
grounds of debt, no warrandice could poſſibly be incurred.—And the 
purſuer does not now infiſt, that Methven is not bound by the deciſion 
which was given as to Sabay's rights, and precluded from making any 
new objection, or renewing any further claim againſt the eſtate in vir- 
tue thereof. —But his plea reſts upon a very different and more ſolid 
foundation; and now that it is diſcovered, and clearly proved, that 
he is the undoubted heir of line in the lands, the purſuer, in his 
right, claims under that title the privilege which the law has given to 
every apparent heir, of challenging the incumbrances affecting the 


eſtate formerly belonging to his predeceſſor.— This is a right, in its 


own nature, totally diſtinct from, and indeed inconſiſtent with that on 
account of which the late Methven is ſaid to have been called in the 
former proceſs, and which could, in no reſpect, be prejudged by any 
proceedings in that caule, ſeeing it is derived through a very different 
channel, and was not, nor could poſſibly be, taken notice of in the que- 
ſtions then ſtirred. | 

Replied, That the protecting the ſubject againſt the vexation of fri- 


volous ſuits, has been ever an object of particular attention.—Hence 


it is an eſtabliſhed rule, That res judicata affords a total and abſolute 
defence; and alſo, That competent and omitted is relevant to debar a re- 
newal of the ſame action, upon arguments that might have been for- 
merly proponed.—A caſe can ſcarcely be figured, where there is more 
reaſon for applying theſe ſalutary rules than the preſent. The defen- 
der's predeceſſor called the father and predeceſſor of this purſuer, per- 
ſonally, in the moſt ſolemn proceſs known in our law, at a time when 
he held in his perſon the: very ſame right under which his ſon now 
claims: And amongſt the warrants of the former proceſs, there has 
been found a repreſentation of Mr Smith of Metbven to the Lord Ordi- 
| . nary, 
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aid of inſpiration to know them, ) as the defender's predeceſſor to have 
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nary, ſetting forth,“ That a-proceſs had been raiſed againſt him upon: 
the warrandice in his conveyance to Sabay, and that proceſs having 
been remitted to Tillibelton's reduction and improbation, (which was 


“ conjoined with Mr Randal's,) decreet was obtained againſt Methven, 
* againſt which he prays to be reponed.”” By which tt is ſufficiently 

roved, that Methven was a party to thoſe proceſſes; and conſequently 
that nothing that paſſed therein can be ſuppoſed to have eſcaped his 
knowledge or obſervation. If he did not in his own name propone 
the objections which were repeatedly urged: by other competitors, and 
are now again offered by his /on and beir, it muſt be preſumed, that he 
wilfully ſtaid behind the curtain, with a view-to an after-game, by at- 


tacking the winner, after he was fatigued and wearied out with de- 
fending againſt the fame weapons in the hands of others. 


Again, as moſt of Sabay's rights had been derived from Methyen 


himſelf, and he ſtood bound in ab/olute warrandice of them, the litiga- 


tion maintained by Sabay muſt. be underſtood as the compearance and 


defence of Metbven; and conſequently Methven, or his heir, cannot 
now be heard againft the decreet then obtained by Mr Randal. 


Further, Methven was called by the defender's predeceſſor to exhibit 


and declare any 'title whatever he then had in his perſon, whether it 
was that of heir of line to his debtor, or adjudger of his eftate.—The 
purſuer of that action could not know how many titles he might have 


in his perſon, till he appeared, and declared them. It is ſufficient that 


 Methven was properly called in, and perfectly knew of that proceſs; 


and as he at that very period held the ſame title of heir that his ſon 
now takes up, (as well as that of creditor,) the intereſt of the then 


purſuer could not be hurt by his chuſing to defend under the one title 
rather than the other. —The purſuer had no compuliitor to oblige him 


to defend under both titles; and the conſequences would be very in- 
convenient, were a defender, poſſeſſed of ſundry titles, allowed to 
defend under one, and; when defeated, make a diſcovery of others, 
which he then ſtood veſted in, and commence a freſh litigation upon 


the very points already over- ruled. Beſides, it is evident, that the 
character of heir could never have added weight to the objections of- 


fered for Methven, or his aſſignee, to the defender's right. Such ob- 
jections were rather ſtrengthened, when proponed under the character 
of a co. creditor; and if over-ruled in that caſe, there could certainly 
be no hope of their being ſuſtained in favour of the objector, as heir of 
the common debtor. . 

Neither can the aſſertion of the preſent purſuer, That his father 
„ did not, during the former proceſſes, know that he was truly the 
„heir of line of Rotheſbolm,”” alter the caſe.——It is true, that Zug» 
Smith, when he raiſed the firſt proceſs of reduction and improbation, 
aſſumed that character, which it now appears belonged to Metbven. 
But the defender's predeceſſor had no occaſion to know the true tate 
of the fat: Yet had he known it, what could he have done more than 
to have called Methven in ſuch a proceſs, that he might ſupport his 
title if it was truly ſufficient? This he accordingly did. —And it might 
as well be required of every purſuer of an improbation, to enumerate 
every title the defenders are poſſeſſed of, (though he ſhould need the 


eth- 
Ven 


called Methven under the ſpecial character of heir of Ratbeſholm, —M 


% 
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ven had then undoubtedly the fame right of heir in his perſon that his 
ſon now has; and conſidering that he was the nephew of Rot heſbolm, as 
well as of Smith of Huip, it is almoſt incredible, that he was ignorant 
of theſe brothers having been born of different marriages. —1n dubio, 
the contrary muſt be preſumed ; and taking the matter in that view, 
it was certainly incumbent upon him, to have put in his claim at a 
time when he ſaw another aſlume that title. „ 

It muſt give great weight to the defender's arguments in ſupport of 
the former decreet as a res judicata, that after the purſuer was allowed 
by the Lord Ordinary to open his objections to the defender's rights, 
before anſwer as to the preliminary point, it appeared, that the whole 
of them were identically the ſame that had been argued and over- ruled 
in the former tedious litigation. —The purſuer then means nothing leſs 
at preſent, than to make the Lords overturn all that they formerly did 
upon the moſt mature deliberation, without having one word to ſay, 
that can throw any new light upon the matter. : 
The Lords ſuſtained the defence of res zudicata.” D. R. 


AR. G. Cockburne. Alt. Rae: 


No CCLXVI. on IL 12 a es. 


The YOUNGER CHILDREN of the deceaſed JAMES HENDER- 
SON of Grange of Barry, ; | 


| AGAINST 
The CREDITORS of FRANCIS HENDERSON. + 


Reſerved faculty, to burden with a certain ſum, in a diſpoſition of lands by 
.a father to his eldeſt ſon, being afterwards exerciſed by way of legacy to 
the younger children, theſe legators were found to have no preference to 
the diſponee*s other creditors, but entitled only to compete according to 
their diligence. | | 


Y Ames Henderſon having purchaſed the lands of Grange of Barry from 
David Briſbane, diſponed the ſame, in 1738, to Francis Henderſon, 
his eldeſt ſon, in his contract of marriage; reſerving his own liferent, 
and a faculty to burden them, at any time in his life, etiam in articulo 
mortis, with the ſum of 8000 merks to any perſon or perſons he ſhould 
think fit. L 1 

James Henderſon, whoſe right was only perſonal at the time of his 
ſon's contract of marriage, did, in 1749, expede infeftment upon his 
author David Briſbane's diſpoſition ; but the ſon never was infeft. 

In 1750, Fames Henderſon executed a teſtament, in which he legated 
and bequeathed to his three younger ſons the foreſaid ſum of 8000 
merks, in virtue of the power reſerved in his eldeſt ſon's contract of 
marriage. | | | | 

The father died in 1753; and Francis the eldeſt ſon having contract- 
ed ſeveral debts, his creditors adjudged his eſtate in the years * 

1753, and ſubſequent years; and one of them obtained a charter un- 


der 
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der the great ſeal in 1756; and was thereon infeft.— The ad judications 
proceeded upon ſpecial charges to enter heir to the father, and ad- 
judged alſo the diſpoſition by him to his ſon, and procuratory therein 
contained, —His younger brothers likewife obtained decreet againſt 
him in 1754, for payment of the 8000 merks in terms of the father's 
teſtament z and upon this decree they adjudged the lands of Grange of 
Barry in 1755. | | 
In a ranking and fale of the eſtate, the younger brothers in/ifed for 
a preference to-the other creditors of Francis, upon the following 
rounds. | 5 enen, 
- Imo, In common equity, the debts and deeds of a predeceſſor are 
entitled to be preferred to thoſe of the ſucceſſor. An heir naturally 
takes nothing by the death of a predeceſſor, but what remains over 
and above ſatisfying his debts and legacies:; and the creditors of an 
heir ought to be in no better caſe than himſelf. This is -agreeable to 
the Roman law, whereby a /eparatio bonorum was allowed in caſe of the 
inſolvency of an heir, both to the creditors and legators of the prede- 
ceſſor; J. 6. pr. ff. De ſeparationibus. | 
2do, The reſerved faculty of P ogy Henderſon the father, after he 
was infeft upon the precept of ſeifin in Briſbane's diſpoſition, became 
a right of property in him, in the ſame manner as if a particular part 
of the lands. had been excepted from the diſpoſition to his ſon ; and 
therefore, whether that right of property ſhall be conſidered as in he- 
reditate jacente of him, when the creditors of the ſon adjudged the 
eſtate upon a ſpecial charge to enter heir, or as already diſpoſed of to 
his younger children, by the exerciſe of this reſerved faculty; in either 
caſe, theſe younger children fall to be preferred, in virtue of their ad- 
judications, to the creditors of the fon, For if it ſhall be ſuppoſed, 
that the 8000 merks, at the time the adjudications were led againſt the 
. ſon, was an eſtate in hereditate zacente of the father, in the ſame way 
that a reſerved property wauld have been, then the creditors of the 
father, or any claiming in his right, are preferable by act 24. parl. 
1661, to the creditors of the apparent heir ; becauſe, in terms of that 
ſtatute, they have done diligence within three years after the father's 
death. If, on the other hand, this reſerved eſtate ſhall be confidered 
as given away by the father in his own lifetime, it could not be car- 
ried by an adjudication led againſt the ſon, upon a ſpecial charge to 
enter heir to his father; and therefore ſtill remained with the younger 
children, notwithſtanding ſuch adjudication, 75 | 
3770, The adjudications led by the creditors could nat carry the re- 
ſerved right in the father, which was neither in hereditate gacente of him, 
nor diſponed to his eldeſt ſon. All that they could carry, was the per- 
ſonal right to the lands, with the exception of the reſeryed right : for 
the ſon had only a perſonal right to the lands by the father's diſpoſi- 
tion; and accordingly the adjudications ſpecially mention and adjudge 
that perſonal right. And therefore, taking the matter in this light, 
there ſeems to be no doubt, that the younger children are preferable, 
for the 8000 merks, to any deriving right from the ſon to the diſpoſi- 
tion granted to him by his father, as the power to burden with that 
ſum was expreſsly contained in the diſpoſition. The creditors derive 
right from Francis, as legal aſſignees to the father's diſpoſition, and they 


ſaw that it was burdened with this faculty, If, indeed, Francis 55 
| made 
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made up titles to his father, by ſerving heir in ſpecial to him, as in- 
feft and ſeiſed in the lands, creditors and purchaſers might have been 
in ſafety to contract with him, upon the faith of this imple and un- 
limited right appearing in him upon record : But the preſent caſe is 
different; for they ſaw, that he had only a perſonal right by the diſ- 
poſition, clogged with a reſerved faculty. | | 
Anſwered tor the creditors, It is plain, from the whole tenor of 
the act 1661, that it applies only to the caſe where the eſtate is left 
in bereditate jacente of the defunct, not diſponed away by him during 
his life, and where it is neceſſary for the heir to make up titles by 
ſervice, In ſuch caſe, the law has given the creditors of the deceaſed 
three years, during which they may eſtabliſh a preference to them- 
ſelves by real diligence upon the eſtate. —Bur if he diſponed away the 
eſtate in his own life, either to his apparent heir, or to any other 
perſon, the caſe does not fall within the ſtatute; nor does it make || 
any difference, whether, in diſponing his eſtate in his lifetime, he i 
reſerved any powers or not.—The extraordinary privilege given by l 
the ſtatute, applies fingly to the caſe where the property of the eſtate | 
was left in hereditate jacente. 5 
Beſides, ſuppoſing the eſtate had really remained with James Hen- 
derſon, the younger children could have taken no benefit from the act 
1661 ; becauſe they cannot qualify themſelves to be his creditors: for | 
he came under no obligation whatever to pay them any ſum of money. | 
The only ground of their claim is, that he left them a legacy of 8000 F | 
merks, with which he had a power to burden the eſtate.—Upon this 1 
legacy the younger children brought a proceſs againſt their brother, 1 
and obtained a perſonal decree againſt him for payment. By this 9 
decree they became creditors, not to their father, but to their bro- 1 
ther; and they adjudged his eſtate along with his other creditors. | 
Neither 1s there any ground in common law, upon which this prefer- ä 
ence can be eſtabliſned. One of the great advantages we enjoy in this } 
country, is the ſecurity ariſing from the records. Suppoſing a proprie- 
tor ſhould expreſs his intention in the cleareſt manner, to ſubject his : 1h 
lands to a burden; yet, if it is not ſo conceived, that it can appear | v 
from the record, who are the parties entitled to claim under that bur- (i 
den, the law will not allow it to be effectual. Such is the caſe of diſpo- _ 1 
ſitions and infeftments. It is inconſiſtent with feudal principles, and 
with the ſecurity of the records, that a real right or burden ſhould 
be eſtabliſhed in perſons unknown. -The ſame thing holds with re— 
gard to faculties reſerved by diſponers. Such faculty imports no more 
than a power in the diſponer to burden, or perhaps to alienate, the lands: 
but that power muſt be exerciſed in a manner conſiſtent with feudal 
principles, and the ſecurity of our records; otherwiſe it can have no 
effect againſt third parties, who have properly eſtabliſhed a right to 
the lands, whether by voluntary or legal titles. He may indeed grant 
infeftments in exerciſe of the, faculty; and theſe will be good againſt 
the diſponee, or any perſon deriving right from him: but if no in- 
feftment appears, and after the diſponer's death, when the faculty is 
at an end, the diſponee ſells, or contracts debt, or his creditors af- 
fect the lands, a perſonal deed of the diſponer will not be entitled to 
compete with creditors or purchaſers infeft by the proprietor. 
No man can, by a reſerved faculty to burden lands, have a greater 
power, than if he had reſerved a part of the fee: and as, in that caſe; 
| | 0K his 
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his perſonal deeds could not affect the lands, nor compete with real 
rights granted by the heir, after his own fee is at an end; ſo it is 
equally inconſiſtent to ſuppoſe, that a perſonal bond or legacy, grant- 
ed by one who has a reſerved faculty, ſhould affect the land.—Such 
perſonal act or deed cannot be diſcovered from any record; and there. 
fore it would be putting lands extra commercium, to give it the effect 
pleaded for by the younger children. The general rule is, That the 
preference muſt be determined by the priority of infeftment; and if 
no infeftment appears when the faculty is expired, the lands are ſubject 
to the deeds of the proprietor, without any reſtraint. —Agreeable to 
theſe principles, many deciſions have been pronounced; 16th December 
1708, Davidſon againſt the town of Aberdeen; February 1719, Rome. 
againſt the creditors of Provoſt Graham, obſerved in Home's ſelect 
collection, No 16; 23d December 1724, Sinclair contra Sinclair; 26th 
June 1735, Daughters of Robert Ogilvie of Coull, Dictionary, vol. I. p. 293. 
: And the caſe of the creditors and children of the Laird of Mou/well, 
6th Fanuary 1677, obſerved by Lord Stair, does not contradict theſe 
principles. For it was not there found, that the father's perſonal 
bond would have been a real burden upon the lands, or could have 
competed with the appriſers; on the contrary, it was ſuppoſed in the 
argument, that it could not, and that the preference of: the children 
was owing to their prior infeftment. 

Replied, None of theſe deciſions apply to the caſe of a ſingular ſuc- 
ceſſor only in a perſonal right.—Beſides, the three firſt of them re- 
late to the caſe of a father's making a purchaſe to his ſon in fee, and 

to himſelf in liferent, under certain faculties ; which is different from 
the preſent, where the father, having been ab ante fiar, muſt be con- 
ſidered ſtill to remain full proprietor, by the reſervation of that fa- 
culty, ſo far as the ſame extends. 
« The Lords found, That the reſpondents were only preferable for 
* the 8000 merks, according to their diligence.” I. C. 


. 
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For the children, Da. Græme. For the creditors, Lockhart and Ferguſon. Clerk, Gibſon. 


N „» CCLXVII. | 19th November 1760. 
CHRISTIAN SHEPHERD, relict of William Mowar. 
AGAINST 
ALEXANDER INNES. 


Sufficient to ſupport bills figned by initials, that the party acknowledges they 

were truly adhibited, —No ground of reducing bills granted for an ap- 

prentice-fee, That the ſum was not inſerted in the indenture, nor the prin- 

cipal indenture ſtamped; the maſter having ſubjoined the ſum to an en- 

tract of the indenture, and got the extract flamped, on payment of the 

duty ; though this was done after the death of the apprentice. —The whole 

= apprentice-fee is exigible, although the apprentice ſhould die before expi- 
= ration of the indenture. 5 


(Hifi Shepherd, whoſe ſon, James Mowat, had, by indentures exe- 


cuted in May 1750, entered an apprentice to Alexander Innes, con 
| | | | miſſary- 


„ „ ⁰ „ Ber WR 
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miſſary-clerk and advocate in Aberdeen, for a term of three years, but 
deceaſed in October following, brought a reduction, in 1755, of three 
bills, of 100 merks each, accepted by her on the 2d Auguſt 1750, pay- 
able to Innes, as her ſon's apprentice- fee. 

Innes produced an extract of the indenture, ſtamped, with a notan- 
dum ſubjoined, in theſe words: © Notwithftanding that there is no 
« apprentice-fee contained in the foregoing indentures, there was 
% 300 merks really and truly ſecured to me, the foregoing Alexander 
& [nnes.” (Signed) © ALEXANDER INNEs.” As allo a receipt wrote 
upon the back by the defender's brother, then clerk to the col- 
lector of the ſtamp-duties, of this tenor: * S:amp-vffice, Edinburgh, 
„ 25th June 1755. Received 8 3. 44. for the duties of 6 d. per pound, 
“ according to the ſtatute.” 

The Lord Ordinary * repelled the firſt reaſon of reduction, That 
the bills libelled were not duly ſigned, in reſpect it was acknow- 
“ ledged, that the initials ſubjoined to the bills were truly adhibited 
* by the purſuer: Repelled alſo the ſecond and third reaſons of re- 
“ duction, That the ſum given in name of apprentice-fee was not 


Lay 


La) 


« filled up in the indenture, and that the indenture was not ſtamped 


in due time; in reſpect of the ſeveral acts of parliament indemni- 
“ fying ſuch omiſſions, and that the indenture was now ſtamped, and 
* the ſum given in name of apprentice-fee ſubjoined to the iuden- 
ture: And alſo repelled the fourth and laft reaſon of reduction, 


% founded upon the death of the apprentice before the expiration of 


* the indenture, in reſpe& the non- performance of the contract was 
* not occalioned by any fault on the part of the defender, the ma- 
& ſter; and aſſoilzied from the reduction, and decerned.”” 

Pleaded in a reclaiming petition for Shepherd, the purſuer, ½, The 
reaſon why a ſubſcription by initials has been ſuſtained, is, that it is a 
party's ordinary ſubſcription that makes a writ effectual. Accordingly, 
in the caſe, Earl of Traquair contra Gibſon, gth February 1723, the Lords 
would not ſuſtain a ſubſcription by initials, without a previous proof, 
that ſuch was the party's uſual manner of ſubſcribing. —But as that is 
not pretended in the preſent caſe, the objection reſolves in this, 'That 
initial letters are not writing in the common acceptation of mankind, 
or in the ſenſe and ſpirit of the act of parliament, requiring the ſub- 
ſcription of parties, or the atteſtation of notaries for them. 

In the conſtruction of this ſtatute, the purſuer has no occaſion to 
controvert, that great latitude ought to be given, where the party is 
proved to have adhibited conſent, upon receiving value at the time,— 
It 1s not pretended, that ſhe is a party to the indenture, or that the 
bills are of the ſame date, or that they were granted in conſequence 
of a ſtipulation or agreement then made for the apprentice-fee. 
They are not ſubſcribed before the witneſſes to the indenture, or in- 
deed any other: and conſequently, as it is the writing, and not the 
preſumed conſent, that muſt ſupport the bills, it is either incumbent 


on the defender to prove, that theſe two letters, C. S. is the granter's 


ordinary ſubſcription, or otherwiſe they fall under the certification 


of the ſtatute. J 
2dly, The acts indemnifying omiſſions, have in view the caſe of the 


apprentice as well as that of the maſter; and provide, That if the du- 


ties are paid within the time limited, it, hall be available to give the 
apprentice 


— — — — — . — 
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apprentice the privilege or freedom of uſing his trade. It is there. 
Fore too late to ſtamp the indenture after the death of the apprentice, 
who is the perſon chiefly concerned to ſupply the original neglect.— 
And it would be a miſconſtruction of the ſtatute, to allow the maſter, 
from this late act of his, five years after the death of the apprentice, 
and even poſterior to his being cited in this reduction, to validate a 
null indendure. : | 
But, ſeparatim, Suppoſing it had been even then competent for the 
defender to ſupply the defect, yet he has not done it.— The act of 
ueen Anne requires, that the ſheet of vellum or parchment upon 
which the indentures are wrote, ſhall be ſtamped. And the fact is, 
that the original, which lies as the warrant of the extract, ſtill re- 
mains unſtamped.—The duties are payable for every piece of vellum 


or parchment on which ſhall be written any indenture, oc. and there. 


fore, neither in the words nor intendment of the ſtatute, does the 
ſtamping an extract of the indenture anſwer the directions of the law. 
And the indemnity-act is ſtrictly confined to the indentures or con- 
tracts, which, by the former acts of Queen Anne, require to be ſtamp— 
ed, £9c.; that is, the principal indenture.— It was improper in the 
defender, to add a ſyllable to the extract more than is in the princi- 
pal writing; and the conſequence ought to be, totally to diſcredit the 
extract. in penam of the defender, who has preſumed to make that ad- 
dition. | 

The ſubjoining to the indenture the ſum given in name of prentice- 
Fee, 1s another addition to the indenture, which the defender had no 


power to make. After writs are once ſigned, and mutually delivered, 


neither of the parties can lawfully add or alter one ſyllable in the wri- 
ting. The notandum that is made to the extract, or to the defender's 
copy, was not done wnico contextu with the indenture itſelf; but an ad- 
dition.ex poft facto, with a view to obviate this particular ground of re- 
Auction. Beſides, the purſuer, in point of fact, cannot agree to the 
truth of the addition: For ſhe denies, that there was any agreement, at 
the date of the indenture, to give 300 merks as apprentice-fee, She 
was indeed fooliſhly induced to grant the bills ſome months before the 
boy's death; but, as the boy was ſickly during moſt of the time he 
was in the defender's ſervice, and did not even learn the rudiments of 
his profeſſion, ſhe did not expect the money was ever to be exacted. 

The Lords adhered to the Lord Ordinary's interlocutor, and re- 
« fuſed the deſire of the petition, in regard to that point, of the bills 
not being duly ſigned; but with regard to all the other points, or- 
„ dained the petition to be ſeen and anſwered.“ 

Argued for the defender, The indenture in queſtion was executed in 
a way which is very uſual. The apprentice-fee is commonly paid down 
in ready money, and therefore no mention of it made in the indenture. 
In this caſe, the defender having no diſtruſt of the purſuer, gave her 
credit for the money agreed on as the apprentice-fee, which was 300 
merks, and did not even inſiſt to have her ſecurity for ſome months 
thereafter, when ſhe granted the bills in queſtion. Theſe bills were 
granted for a valuable and adequate conſideration, viz. his undertaking 
to inſtruct and train up the purſuer's ſon in his profeſſion. He had 
performed the moſt laborious part of this undertaking, during the {pace 


that the lad lived with him: And it was owing to no fault or deficien- 
Ins cy 
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cy on his part, that he did not proceed to accompliſh the reſt. Upon 
theſe confiderations, the defender thought himfelf entitled to demand 
and receive payment of the whole apprentice-fee. 
The omitting to fill up in the indenture the ſum given in name of 
apprentice- fee, and the not ſtamping the indentures in due time, cer- 
tainly fall under the ſeveral acts of indemnrty, now that the indenture 
is ſtamped, and the ſum given in name of apprentice-fee ſubjoined to 
the indenture. The ſeveral penalties enacted by the Britiſb ſtatute 
8 Anne, if the directions of that ſtatute are not obſerved, are only 
intended to inforce obedience to the law, and payment of the public 
duties; and therefore many different laws have been made, to put it 
in the power of -parties who are liable to fuffer by theſe penalties, to 
rectify their original omiſſion, and by payment of the duties, to re- 


prentice, remedies are provided by the ſtatutes, the 18th of the King, 
c. 22. I 24. and 25. and 20th of the King, c. 45. On the other hand, 
for encouragement to the maſter ſtill to pay the duties, though ori- 
ginally not paid according to the directions of the law, there is every 
ſeſſion of parliament a clauſe in an act, indemnifying ſuch offences 
againſt the law. Accordingly, by an act paſſed in the ſeſſion of par- 
liament 1755, it 1s provided, that where perſons have neglected in 
their indentures the directions of the law; yet, if they ſhall ſtill pay 
in the rates and duties on or before the 1ſt day of Augu/? 1755, the 
ſame indentures hall be good, and available in law and equity, or may be 
given in evidence in any court whatever, ——Upon the faith of and in 
conformity to this ſtatute, the defender did, upon the 25th Fune 1755, 
pay the rates and duties chargeable upon the apprentice-fee in que- 
ſtion, of which he obtained a receipt from the ſtamp-office, of that 
date, and the proper ſtamp upon the back of the indenture. And from 
this ſtate of the laws, it will admit of no queſtion, that the indentures 
produced are as good and valid, to all intents and purpoſes, as if the 
apprentice-fee had been originally inſerted at length in them, the 
duties paid, and the ſtamp obtained in terms of the original act of 
parliament, or as if no ſuch act had ever been made. 

The ſtatute makes no diſtinction, but makes a juſt and general pro- 
viſion in favour of the maſter, that all indentures ſo ſtamped before 
the iſt Auguſt, ſhall be held as good as if they had been originally 
ſtamped. The purpole of theſe ſtamps is the collection of his Ma- 
jeſty's revenue, which ought equally to be encouraged and protected, 

whether the apprentice be dead or alive. —— The nullity introduced 
is no intrinſic original nullity in the contract or indenture; and 
therefore it may be ſupplied after the death of the apprentice.—— 
It only takes place ay and until the duties be collected ; which may 
be as well after as before the death of the apprentice. 

The act 8vo Anne does not ſpeak of the vellum or parchment upon 
which indentures are wrote, but of the paper or parchment ; and it is 
all one in the ſpirit and intendment of that ſtatute, whether the ori- 
ginal indenture, or an extract, which in this country 1s held equiya- 
lent, be ſtamped, as having paid the duty, 

It is an agreed fact, that the onerous cauſe of theſe bills was for 
apprentice-fee; and as the indentures have become unqueſtionably as 
good as if originally ſtamped, by the expreſs words of the ſtature, the 
6 L purſuer 


ceive the benefit of their indentures.— Thus, with reſpect to the ap- 
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purſuer has no ground to reduce theſe bills, upon pretence that the 
:1ndentures are null. ——The addition made to the extract can hurt 
no mortal, nor is there any ground for the alarm given by the pur. 
ſuer, of the danger of allowing any addition to be made to extracts. 
Had the apprentice been alive, he would have profited by it, as well 
.as the maſter, as the indentures were thereby rendered valid; and 
the only uſe and intention of the addition, was to certify to the ſtamp. 


maſter how much duty was to be paid. 


DECISIONS OF THE No ccLXVn. 


Where the preſtations undertaken by the maſter become impraQi- 
cable, and the apprenticeſhip does only endure for a ſhorter {pace 


than the term of the indenture, without any fault or deficiency im- 


putable to the maſter, there is no good reaſon why any part of the 
apprentice-fee fhould be abated. All incumbent on.the maſter, in 


return for the apprentice-fee, i is, that he ſhall do his duty, while the 


apprentice remains with him. .If he is cut off by the hand of God, 


the maſter ſuffers the loſs as well as others who have a concern with 


him. If he ſhould wilfully deſert his ſervice, the maſter. does no 
more literally fulfil the terms of his engagement than in the former 
caſe; Let it will not be pretended, that a parent, contracting an ap- 
prentice-fee with him, would in this caſe be.entitled to refuſe pay- 

ment. Upon the fame principle it is, that if a maſter die in the 
middle of a term, the ſervant is entitled to his full wages; J. 38. f. 


Locat. 
= The Lords adhered to the Lord Ordinary's interlocutor.” 


Act. Al. Gordon junior. Alt. Solicitor Garden. 


N. B. The following caſe was likewiſe one to be inſerted in its 
proper place. 
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No CCLXVIII. 12th February 1760. 
TOHN FORRESTER, 
AGAINST f 


JAMES BOUTCHER, and others. 
A perſon preſumed to be dead, upon a proof of common fame and belief. 


IVa reduction of a decreet of adjudication, led in the 1740, againſt 
David Yule, as lawfully charged in 1739 to enter heir to his father, 
among other reaſons it was alledged, That David Yule had been dead 
ever ſince the year 1732; and therefore that the charge to enter heir, 
and the adjudication thereon, muſt be null and void, as rig pro- 
ceeded againſt a perſon dead. 

David Yule's death being denied by the defenders, a proof before 
anſwer was allowed, and taken in the year 1754. 

Several witneſles concurred, that there was a current report that 
David Yule had gone aboard a ſhip at Philadelphia, bound for the HI 
Indies, and that this ſhip had never after been heard of, One witneſs 
| ſaid, He was at Philadelphia when that ſhip failed with David Jule on 
board ; ; and before he left Philadelphia, ſhe was amiſſing, other ſhips 
having come from her deſtined port, after the time ſhe ought to have 
arrived there, and brought no account of her: He further ſaid, that 
he had been frequently at Philadelphia fince that time, and heard the 
ſame report ; and had alſo been informed there, that the wife of the 
maſter of that ſhip had married another huſband. 

This proof was adviſed ex parte. The purſuer's counſel alledged, 
That though it amounted to no more than common fame and belief, 
yet that was ſufficient to preſume David Tule dead, unleſs a contrary 


proof ſhould be brought that he was alive : That the degree of com- 


mon fame the court had proceeded upon in like caſes, would appear 


from the following deciſions ; Spotti/woode, voce Summons, 29th Fe- 


* bruary 1628, Ruthven ; 18th February 1670, Laurie; 25th Tuly 1677, 
French ; 2d January 1752, Brown contra Ogilvie, 
The Lords, on adviſing. the proof, found the facts proven. ſufficient 
© to preſume, that David Yule was dead before he was charged 
to enter heir; and therefore ſuſtained the objection, That he 
© was dead before he was charged to enter heir; and reduced, 
* decerned, and declared accordingly ; ; and remitted to the Lord 
kay Ordinary to proceed on the other points in the cauſe.“ 1. c. 


AQ. Dav. Dalrymple. Clerk, Gibſon, 


CASES” 


en CASES Ante 


No XX. Eliſabeth Maule, widow of Thomas Ker, againſt James Graham of Metlie. 
March g. 1758. Ordered and adjudged, That the appeal be diſmiſſed; and that the ſeveral 


interlocutors complained of be affirmed. 


No XXV. James Boyle, Eſq; and others, late counſellors of Irvine, againſt John Cumming, 
provoſt, and others, magiſtrates and counſellors of the ſaid borough. 

Dec. 15. 1757. Ordered and adjudged, That the interlocutors complained of be rever. 
ſed; and that, by the ſet of the borongh of Irvine, the day of leeting the magiſtrates for 
the ſaid borough is the Friday preceding the firſt Monday after Michaelmas yearly : And it 
is further ordered, That the appellants be affoilzied ; and that the reſpondents do pay to 
the appellants their coſts of ſuit in the court below; and that an account thereof be given 


In. 


No XLVI. Jean Hay, claimant on the eſtate of Lovat, again/t bis Majeſty's advocate. 
April 24. 1758. Ordered and adjudged, That the two laſt interlocutors complained of be 
reverſed; and that the reſpondent's claim be diſmiſſed. 


No LXX VIII. Truſtees for repairing the turnpike-roads from North Dueensferry to Perth, 
againſt the magiſtrates and town-council of Perth. 
April 10. 1757. Ordered and adjudged, That the appeal be diſmiſſed ; and that ſo much 
of the ſaid interlocutor as is therein complained of, (viz. that which found the houſeholders of 
the borough of Perth liable in the ſtatute-work of the turnpike- roads), be affirmed. 


No LXXIX. ohn Ramſay of Auchtertyre againſt the Reverend Mr John Gowdie. 
Fane 1. 1758. Ordered and adjudged, That the ſeveral interlocutors complained of be 


.affir 


No XCIV. Creditors of Humby againſt his children. 

Dec. 7. 1758. Declared, That it appears not to be neceſſary, in the preſent cauſe, to de- 
termine the queſtions ariſing upon ſo much of the interlocutor as is complained of by the 
_ croſs appeal, (vx. that which found, That the tailzie having been made, executed, and com- 

pleted, by mfeftment, before the ſtatute 1685, there was no neceſſity of recording it in the 
regiſter of taizies appointed by that ſtatute ; and that the clauſe in the tailzie, annulling the 
debts contracted, or deeds granted, by the heirs of tailzie contrary to the prohibitions and 
conditions of the tailzie, extends to all debts and deeds in general) ; and therefore ordered 
the croſs: appeal. to be difmiſſed : And it is further ordered and adjudged, That the original 
appeal be diſmiſſed ; and that ſo much of the interlccutor as is therein complained of (which 
found. That the tailzie contains no reſolutive clauſe, forfeiting the right of the heirs of tailzie 


who ſhould contravene the prohibitions and conditions thereof; and therefore that the tailzie 


cannot be effectual againſt the onerous debts and. deeds of the heir of tailzie in poſſeſſion, 
or bar the creditors from proceeding in the preſent action of ſale of the tailzied eſtate), be 


affirmed. > 


No XCV. Katharine Ducheſs-dowager of Gordon, and Duke of Gordon, againſt John Gordon. 
March 21. 1759. Ordered and adjudged, That the appeal be diſmiſſed ; and that the inter- 


locutors complained of be affirmed. 


No CXVIII. John Grant againſt Thomas Forbes. 1 
March 29. 1759. Ordered and adjudged, That the appeal be diſmiſſed; and that the inter- 


Tocuters. complained of be affirmed. 


No CXXIX. William Earl of Home againſt the officers of fate. 


March 7. 1759. Ordered and adjudged, That the interlocutor complained of be reverſed; 
and that the interlocutor of June 27. preferring the crown to the. patronage in queſtion, be 


affirmed. 


No CXLV.' John Pbilp againſt the Earl of Rothes. 

Jan. 16. 1761. Declared, That entails created of lands in Scotland, with prohibitive, ir- 
'ritant, and reſolutive clauſes, before the making of the act of parliament concerning tailzies 
in 1685, ought to be recorded in the regiſter of tailzies, according to the ſaid ſtatute ; and it 
is therefore ordered and adjudged, That the appeal be diſmiſſed ; and that the interlocutors 


complained of be affirmed. 


No CCXII, Daniel Campbell of Shawfield, Se. againſt William Muir of Caldwall. | 
Dec. I. 1760. Ordered and adjudged, That the petition and appeal be diſmiſſed ; and that 
the two interlocutors therein complained of be affirmed. 
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PuRSUERS and DEFENDERS Names in the foregoing Deciſions. 


PURSUERS. DEFENDERS. 
A 
Abercromby Brodie 
Aberdeen treaſurer Gordon, &c. 
Advocate Fraſer 
Agnew Stranraer magiſtrates, &c, 
Alexander Cumin 
Aliſon's creditors Auchinlecks 


Aliſon's creditors (ranking of) 


Allan * Young & Miller 
Allaſon Watſon 
Anderſon Naſmyth 
Anderſon Home's executors 
Anderſon Anderſons 
Andrew Syme, &c. 
Angus Wemyſs's repreſentatives 
Angus, Kc. 8 aſſignee Advocate 
Appine's creditors (competition of) 
Arbuthnot, &c. Arbuthnot 
Arnot Currie, &c. 
Athole (Duke of) Advocate 
Auchinbreck's creditors Lockwood 
B 
Baird Jap, &c. 
Balfour, &c. ouglas 
Ballingall, &c. Henderſons 
Barclay Douglas 
Barlay, &e. Chriſtie, &c. 
Bean Strachan 
Berwick jrſtices, &c. Tenants of Cock burnſpath 
Bett, &c. Hardie ä 
Beugo Beugo 
Bog le Crois 
Bogle Bogle 
Bonny Morris 
Boſwal Arnot 
Boyle, &c. Cumming, &c. 
Brodholm's credit. truſtee Macdonald 
Brodie Stuart 
Brodie Elgin magiſtrates 
Brown's perſonal creditors Gordon 
Brown Scoular 
Bryſon Chapman, &c. 
Buccleugh, (H. Duke of) Buccleugh (F. D. of) cred. 
Buchan Freebairn 
Buchan (Earl of) Buchan (Earl of) his cred. 
Buchanan Buchanan 
Burges Halliday 
Burns Pickens 
C 
Campbell Campbell 
Campbells Campbell 
Campbell's younger childr. Campbell's eldeſt fon 
Campbell, &c, Muir 
Campbell Carruthers 
Caſtlehill (Lady) Watſon, &c. 
Cawfield ſupplicant 
Chalmer and Roſs Macculloch, &c. 
Charteris, &c. Pringle, &c. 
Clark Gordon 
Clerk Brebner 
Clerk Bennet and Miles 
Coatts, &c. Niſbet 
Cochran, &c, Fairholm 
Collins Bowl 
Couſton Pie 
itreavie tenants 

conn &c. Allan, &c. 

whe, Lindſay, &c. 


Craigie ſupplicant 


Page Num. PURSUERS. 


65 
447 
18 
247 
188 
209 


186 
244 
141 
103 
82 
159 
58 
77 
12 
105 
30 
233 


we 


DEFENDERS Page Num. 
Cramond Allan 7 5 
Cranſton (Lord) creditors Scot $8 
Crawford (Smith's truſtee) Randal 491 265 
Crawford, &c. Brown, &c. 319 179 
Crawfurd Maxwell, &c. 200 112 
Cuningham Home, &c. 452 248 
Cuningham Wemyſs | 181 102 
Cuningham Gainer, &c. 1866. 8s 
Cunnand Turnbull, &c. 164 92 
D 
Donaldſon Grant, &c. 150 86 
Douglas (Sir John) Elliot 1 
Doug las's creditors Carlyles 58 32 
Douglas & Lindſay Brown 1 
Dunbar (Sir William) Macleod, &c. TI 7 
Dunbar Innes 294 165 
Duncans Buckney 174 92 
E 
Edinburgh barbers Canongate barbers 458 252 
Elams Fiſher 110 64 
Erſkines Balfour-Hay 177 100 
F 
Fairly Bannatyne, &c. 118 70 
Farmers Myles, &c. 409 222 
Farquhar Shaw 144 73 
Ferguſon Macpherſon 202 113 
Ferguſon . Blair 241 130 
Fiſher's children Fiſher's tutors and curators 243 131 
Forbes Leith, c. Livingſton, &c. 345 193 
Ford ſupplicant 252 136 
Fordyce Urquhart 99 61 
Forreſter Boutcher | 268 503 
Fraſer Cameron 314 176 
Fraſer Advocate 59 36 
Fraſer junior Advocate | 6x - 35 
Fraſer Advocate 279 157 
Fullarton Scot "08: - 
G | 
Glaſgow turnpike truſtees Paiſley (town of) e 
Glaſgow hammermen Dunlop, &c. $3. is 
Glaſgow (Cts-dowager of) Thermes 261 144 
Goldie Macdonald 4 2 
Goldie Macdonald 149 85 
Gordon Kennedy 220 120 
Gordon (Duke of) Advocate 36% - 205 
Gordon (Duch. dowag. of) Gordon 17 t 95 
Gordon Maitland 101 63 
Gordon Roſs 98 60 
Gordon Hall 11 
| Graham State-officers 1861 By 
Graham's children, &c, Graham & Smith 337 189 
Grant Smith 274 154 
Grant Campbell, &c. 390 215 
Grant, &c, Fleming, &c. 490 264 
Grant Forbes - 216 118 
Grant Grant 252 137 
Grant Maclean 20 11 
Gregory Burnet = 
Grieve Williamſon 477 258 
H | 
Hamilton Oxfurd (Viſcounteſs of) 22 13 
Hamilton Hamilton 110 65 
Hamilton, &c. Cochran 50 29 
6 M Hamilton 
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PURSUERS. 


Hamilton, &c, 
Hardie 
Hart, &c. 


Hay 
Henderſon's young childr. 


Henderſon's cteditors 
Hepburn 

Hepburn's creditors 
Hog 

Home 

Home (Earl of ) 
Home (Earl of) 
Howes, &c. 

Hunter 


I 
ackſon's creditors truſtee 
ſackſon, &c. 
Fackſou's creditors truſtee 
Inglis | 
Invereſk (kirk-ſeſſion of) 


Inverneſs heritors 


Johnſtone 
Johnſton 
Irvine, &c. 


K 
Ker 
King's college Aberdeen 
Kinmmity's creditors 


L 


INDE X. 


DEFENDERS, 


Langton credit. not infeft »Langton credit. infeft 


Livingſton 
Lizars's children 
Lochiel's children 
Lockhart 
Lockhart 
Lockhart 

Logan, &c- 
Lundin 


M 
Macarthur 
Macculloch 
Macculloch 
Macdonald 
Macdonald 
Macdonnel 
Macdoual 
Machargs 
Macintoſh 
Mackay 
Mackenzie 
Maclauchlan 
Maclauchlan 
Maclean 
Maclellan 
Macleod 
Macleod 
Macleod 
Macleod 
Macnab 
Macniel 
Macniell 
March (Earl of) 
Maule 
Maxwell 


Maxwell 


Menzies 
Middleton 
Miller | 
Miller 
Mitchell 
Moncrieff 
Monro 
Morton (Earl of)! 
Muirhead 
Mullo 
Muſchet 


N 
Nairne 
Niſbet 
Noble 


Kennedy (Sir Thomas) 
Graham | 
Bell 

Pringle 

Macharg, &c. 
Falconer 

Storie ; 

Sawers 

Wright 

Mancrieff's creditors 
Mackenzie 
Covingtree 
Chalmers 

Mullos 

Chriſtie 


Nairne 2 
Stirling 
Dewar 


Page Num. 

Hamilton 465 254 
Liddel 276 155 
Pringle 370 207 
Hay (Lord Charles) 204 114 
Roxburgh (Duke of) 29 18 
Roxburgh (Duke of 58 35 
Advocate 76 4 
Henderſon's creditors 495 266 
Macdonald 8 --3 
Burn 304 171 
Hepburn's children 168 94 
Tennent 415 225 
Lady Wedderburn's aſſign. 70 43 
Broomfield 439 240 
State-officers 238 129 
Goodlet-Campbell 253 139 
Aitken 61 37 
Simſon 97 - 59 
Halliday, &c, 229 125 
Thomſon 211 116 
Miller 428 234 
Tranent (kirk: ſeſſion of) 1 
Inverneſs magiſtrates, &c. 312 175 
Annandale (Ms of), &c. 347 194 
Wilſon ' 259 135 
Knox, &c. 413 224 
Turnbull 180 101 
Falconer (Lord) 222 121 
Gordon 82 30 
374 209 

Napier (Lord) 8 
Dickie's repreſentatives 457 251 
Advocate 253 138 
Denholm and Tennent 81 49 
Denham 423 231 
Sievewright _ | 163 91 
Campbell's eldeſt ſon 264 147 
Hamilton | 266 149 
Bruce 435 239 
Macculloch 298 168 
Roſs 489 263 
Advocate » 201 163 
Macneil 419 227 
Advocate 195 109 
Macdoual 482 260 
Blain 433 238 
Macintoſhes 324 182 
Hercules 422 230 
Rols, &c. 365 204 
Maclauchlan 369 206 
Campbell 16 9 
Macniell 49 28 
Hathorn's children, &, 273 153 
Roberts 79 438 
Allan 28 17 
Fraſer, &c. Ky 3 
Fraſer 264 146 
Breadalbane (Earl of) 231 126 
Mathie 342 192 
Livingſton 175 99 
393 217 


41 24 
307 173 
225 232 


- 392 216 


PURSUERS. DEFENDERS. 
O 
Ogilvie Advocate 
Orme Macvicar 
P 
Paterſon Cochran 
Paton Macintoſh 
Perth hoſpital Perth magiſtrates 
Philp Rothes (E. of) 
Plummer Plummer's tutors 
Porterfield Gray, 8c, 
Pringle. Murray 
R 
Ramſay - 'Gowdie 
Reid Proudfoot 
Riddel State officers 
Robertſon, &c. Strachans 
Robertſon Advocate' 
Robertſon's creditors Udnies, &c. 
Roſe petitioner 
Roſe and Wallace Cleghorn, &c. 
8 
Scot Sharp, &c. 
Scots Scot 
Sheddan Negro 
Shepherd Innes 
Sibbald Fletcher 
Simſon Hamilton 
Smith Ker, &c. 
Smith Inverneſs guildry 
Sneddan inhabitants Paiſley magiſtrates, &c. 
Spotiſwoode Naſmith's creditors 
Stalker Aiton 
St Andrew's colleges Montgomery 
Stephen Lyell, &c. 
Steven Robertſon 
Stevenſon, &c, Macnair, &c. 
Stewart Houſton's truſtees 
Stewart Stewart 
Stewart, &c, » Stewart's children, &c, 
Stewart Paiſley borough 
Stewart, &c. Pollock 
Stirling Niſbet 
Stirling (Sir William) Johnſton 
Summers Simſon and Gardner 
Sutherland Graham N 
Sym Thomſon 
Sym Simſon 
f 5 
Telfer Maxwell 
Tennent Tennent 
Thomſon Elderſon 
Tod Maxwell 
Trotter Hume, &c. 
Turner Greenock magiſtrates, &c. 
Turnp. roads (truſtees for) Perth magiſtrates, &c. 
U 
| Vrqubart | Clunes 
W | 
Wades Marſhal Wade's heir 
Walker Falconer 
Walker and Herd Thomſons 
Wallace, &c. Wallace, &c. 
Wallace, &c Murray 
Warnoch Murdoch 
Warrand and Macdonald Macpherſon 
Watſon Watſons 
Watſon, &c. Scot's younger children 
Watſon Erikine 
Wharrie _ Wharrie's relations 
Wilſon Falconer 
Wilſon's aſſignees Rothes (E. of) 
Wilſon, &c, Glatgow magiſtrates 
Wilſon Sellers 
Wilſon Forreſt and Maxwell 
* 8 
Yeaman Dunbar, &c, 
Young Thomſon 
Yule Ritchie 
Yule, Yule 


Page Num, 


336 213 ' 
301 169 


173 97 
118 69 
190 109 
261 145 

36 21 
468 255 
448 246 


139 79 
259 142 
198 111 
449 241 
213 117 
77 77 


236 128 


326 193 
305 172 
81 34 
498 267 
196 110 
229 124 
349 196 
119 71 
317 178 
165 93 
295 166 
456 250 
310 174 
459 247 
87 54 
425 232 
48 27 
461 253 
399 219 
396 213 
85 52 
6 4 
131 70 
348 195 
211 116 


97 38 


256 140 
388 214 
68 4! 
228 123 
69 42 
127 75 
136 75 


OF THE 


DEFENDERS and PuRSUERs Names in the foregoing Deciſions. 


DEFENDERS, PURSUERS. 
A 

Advocate Athole (Duke of) 

Advocate Fraſer 

Advocate Macdonald | 

Advocate Gordon (Duke of) &c. 

Advocate Ogilvie 

Advocate Lochiel's children 

Advocate Angus, &c.'s aſſignee 

Advocate Macdonnel 

Advocate Robertſon 
Advocate Fraſer junior 

Advocate Fraſer 

Advocate Hay 

Aitken Hunter 

Aiton . Stalker 

Aliſon of Dunjop's creditors (ranking of) 

Allan, &c, A Coutts, Ke. 9 

Allan Macleod 

Allan Cramond 

Anderſons Anderſon 


Annandale (Marq. of) &c. Johnftone 
Appine's creditors (competition of) 


Arbuthnot Arbuthnot, &c, 

Arnot Boſwal 

Auchinlecks Aliſon's creditors 
B 

Balfour-Hay Erſkines 

Bannatyne, &c. Fairly 

Bell Maxwell 

Bennet and Miles Clerk 

Beugo Beugo 

Blain Machargs 

Blair Ferguſon 

Bogle Bogle 

Boutcher Forreſter 

Boyd Collins 

Breadalbane (Earl of) &c. Macnab 

Brebner Clerk 

Brodie Abercrombie 

Broomfield Home (Earl of) 

Brown, &c. Crawford, &c. 

Brown Douglas and Lindſay 

Bruce Macarthur 


Buccleugh, F. (D. of) cred, Buccleugh (H. Duke of) 


Buchan (Earl of) 


Earl of Buchan's creditors 


Buchanan Buchanan 
Buckney Duncans 
Burn Hepburn 
Burnet Gregory 
6 
Cameron Fraſer 
Campbell . Campbell 
Campbell's eldeſt ſon Campbell's young. childr. 
Campbell Maclauchlan | 
Campbell's eldeſt ſon Logan, &c. 
Campbell, &c. Grant 
Campbell Campbells 
Canongate barbers Edinburgh barbers 
Carlyles Douglas's creditors 
Carruthers Campbell 
Cawfield ſupplicant 
Chalmers Muirhead 
Chapman, &c. Bryſon 
Chriſtie Muſchet 
Chriſtie, &c. Barlay, &c. + 
Cleghorn, &c, Roſs and Wallace 
Clunes 0 


Urquhart 


Cochran Hamilton, &c. 


Page Num. DEFENDERS. 


454 
279 
291 


249 


157 


163 
205 


Cochran 


PURSUERS. 


Paterfon 


Cockburnſpath ten, &c. Berwick juſtices, &c. 


Covingtree Morton (Earl of) 
Craigie ſupplicant 
Cranſton's (L.) creditors Scot 
Croſs Bogle 
Cuming Alexander 
Cumming, &c, Boyle, &c. 
Currie, &. Arnot 
D 
Denham Lockhart 
Denholm and Tennent Lockhart 
Dewar Noble 
Dickie's repreſentatives Lizars's children 
Douglas Balfour, &c. 
Douglas Barclay 
Dunbar, &c. Yeaman 
Dunlop, &c. Glaſgow hammermen 
E 
Elderſon Thomſon 
Elgin magiſtrates Brodie 
Elliot Douglas (Sir John) 
Erſkine Watſon 
F 
Fairholm Cochran 
Falconer Middleton 
Falconer Walker 
Falconer Wilſon 
Falconer (Lord) King's college, Aberdeen 
Fiſher. Elams 


Fither's childrens tu. & cu. Fiſher's children 


Fleming, &c. Grant, &c. 
Fletcher Sibbald 
Forbes Grant 
Ford ſupplicant 
Forreſt and Maxwell Wilſon 
Fraſer Advocate 
Fraſer Macleod 
Fraſer Macleod 
Freebairn Buchan 
G 
Gainer, &c. Cuningham 
Glaſgow magiſtrates Wilſon, &c. 
Goodlet-Campbell Howes 
Gordon Gordon (Duch. dow. of) 
Gordon Kinminity's creditors 
Gordon Clark 
Gordon, &c. Aberdeen treaſurer 
Gordon Brown's perſonal creditors 
Gowdie Ramſay 
Graham Maule 
Graham Sutherland 
Graham and Smith Graham's children, &c. 
Grant, &c. Donaldſon 
Grant Grant 
Gray, &c. Porterfield 
Greenock magiſtrates, &c. Turner 
H 
Haliday, &c, Jackſon, &c, 
Halliday Burges 
Hall , Gordon 
Hamilton Hamilton . 
Hamilton Simſon 
Hamilton Lundin 


Page Num. 
173 97 
1 L 
406 221 
246 83 
4 3 
186 104 
1435 82 
42 25 
J= 4+ 
43 131 
81 25 
$25 133 
457 25 
100 62 
219 119 
353 198 
3 14 
68 4 
341 191 
13 5 
$73 v7 
293 1064 
8 6 
27. 56 
359 20 
nn 
110 64 
243 131 
490 204 
196 110 
216 118 
252 136 
301 180 
256 141 
264 146 
29 -- #3 
447 245 
1386 2 
329 185 
253 139 
121 5 
. 
418 226 
445 244 
480 259 
£39 - 79 
0 
348 195 
337 189 
150 86 
252 137 
468 255 
127 75 
229 125 
188 10 
1 
110 65 
229 124 
266 149 
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DEFENDERS, PURSUERS. Page Num. DEFENDERS. 
Hamilton Hamilton, &c. 465 254 \\Paiſley (town of) 
Hardie Bell,.&c. 327 184-|Perth magiſtrates, -&c, 
Hathorn's children, &c. Maclellan 273 153 | Perth magiſtrates, &c. 
Hay (Lord Charles) Hay 204 114 | Pickens 
Henderſon's creditors Henderſon's young childr. 495 ,266 | Pitreavie tenants 
Henderſons Ballingall, &c. 284 -160 | Plummer's tutors 
Hepburn's children Hepburn's creditors 168 94 | Pollock 
Hercules Mackay 422 230 | Pringle 
Home, &c. Cuningham .452 248 |.Pringle | 
Home's executors "Anderſon 5r 30 | Pringle, &c. 
Houſton's truſtees Stewart 425 232 | Proudfoot 
Hume, &c. Trotter 69 42 R 
1 | Randal 
A5. &c Baird 246 133 | Ritchie 
nes Dunbar 294 165] Roberts 
Innes Shepherd 498 267 | Robertſon 
Inverneſs guildry Smith 119 71 | Roſe petitioner 
Inverneis magiſtrates, &c. Inverneſs heritors  - 312 175 Roſs, &c. 
Johnſton Stirling (Sir William) +6 4 | Roſs 
: | . Roſs 
on Rothes (E. of) 
Kennedy (Sir Thomas) March (E. of) 393 217 Rothes (E. of 
Kennedy Gordon 220 120 Roxburgh (D. of) 
Ker, &c. Smith 349 196 Roxburgh (D. of) 
Knox, &c. Irvine, &c. 413 224 22 
| | | 8 
L. en | F F 2 Sawers 
'Langton's credit. infeſft Langton's credit. not infeft 374 209 | Scot 
Liddel Hardie 276 155 Scot 
Lindſay, &c. Craig ä 1E 66 Scot 
Livingſton | Macneill | 175 99 | Scot's younger children 
Livingſton, &c. Forbes, Leith, &c. 345 193 | Scoular | 
Lockwood Auchiubreck's creditors 235 1278 eivewright 
'Lyell, &c. Stephen 310 174 [Sellers 
| Sharp, &c. 
M Shaw 
Macculloch Macculloch 298 168 Simſon 
Macculloch, &c, Chalmer and Roſs 115 68 Simſon 
Macdonald _ Henderſon's creditors 3 2 Son and Gardner 
Macdonald v Goldie 'S Z | Smith 
Macdonald Broadholm's credit. truſtee 149 85 | State. officers 
Macdonald Goldie 149 85 | State.officers 
Macdoual Macdoual 482 260 State. officers 
Macharg, &c. Menzies 378 210 | Stewart's children, &c. 
Macintothes Macintoſh 324 182 Stewart 
Macintoih Paton 118 69 Stirlin g 
Mackenzie Monro 373 208 Storie 
Maclauchlan Maclauchlan 369 206 | Strachan 
Maclean Grant 20 11 Strachans 
Macleod, &c. Dunbar (Sir Wm.“) &c. 11 7 | Stranraer magiſtr. &c, 
Macnair, &c, Stevenſon, &c. 87 $4 | Stuart 
Nen Macdonald 419 227 | Syme, &c. 
Macniell Maclean 49 28 | 
Macpherſon Warrand and Macdonald 56 33 os | 
Macpherſon Ferguſon 202 113 
MNMacvicar Orme 301 169 Tennent 
Maitland Gordon 101 63 Tennent 
Matthie Macniel 342 192 Thermes 
Maxwell, &c. Crawfurd 200 112 JThomſon 
Maxwell Tod 228 123 oa Ge 
Maxwell Telfer 256 140 18 
Miller Inglis 428 234 Thomſon 
Moncrieff's creditors Moncrieff 361 202 Tranent (kirk-ſeſſion of) 
Montgomery St Andrew's colleges 456 250 Turnbull. &c 
Morris Bonny | 442 242 Turnbull n 
Muir Campbell, &c. 383 212 
Mullos Mullo 2 4 $4 U 
Murdoch Warnoch 278 15 - G 
Murray Wallace, &c, 281 158 ome og 5 
Murray -Pringle 448 246 
Myles, &e. Farmers 409 222 W 
N Wade, Marſhall, his heir 
a Re Wallace, &c. 
Nairne Nairne 41 24 | Watſon, Sec. 
Naiper (Cord) Livingſton 38 23 | Watſons 
Naſmith's creditors Spottiſwoode 165 93 Watſon : 
Naſmyth Anderſon 186 105 | Wedderburn, L. her affign. 
Negro Sheddan 57 34 Wemyſs 
Niſbet Coats, &c. 488 262 | Wemyſs's. repreſentatives 
Niſbet Stirling 85 $2 | Wharrie's relations 
Williamſon 
O Wilſon 
Oxford (Viſcounteſs of) Hamilton 22 13 Wright 
E SS 
Paiſley borough Stewart 399 219 | Young aud Miller 
Paiſley magiſtrates, &c, Sneddan inhabitants 317 178 C 22 


Couſton 
Stewart, &c. 
Maxwell 
Reid 


Steven 


Hay, &c. 
Hay, &c. 


Scots 


dcot 


Summers 


Tenants of Cockburnſpath Berwick juſtices, &c. 


Tennent 388 


1 credit, truſtee 


Caſtlehill (Lady) 


Johnſton 
Mitchell 


Y ule 


t 


PURSUERS. 


Glaſgow turnpike-traftees 148 
Truſtees for turnpike-roads 1 36 
Hoſpital managers 
Burns 


Page Num. 


Plummer 
Hart, &c. 


Charteris, &c. 


Crawford (Smith's truſtee) 491 2 
Yule FE 172 
Macleod 2 


Mackenzie 
Macculloch 
Gordon 
Philp | 
Wilſon's aſſignees 


Miller 
Cranſton, (L.) his credit, 


Fullarton 
Watſon, &c. 
Brown 
Lockhart 
Wilſon 


Farquhar 
Jackſon's creditors truſtee 
Sym 


Grant 

Home (E. of) 
Riddel - 
Graham 
Stewart, &c. 
Stewart 
Niſbet 

Miller 

Bean 
Robertſon, &c. 
Agnew 
Brodie 
Andrew 


of 


Glaſgow (Ctſs-dowager of) 261 
Sym l 
211 


alker and Herd 483 


Young 297 
Invereſk (kirk-ſeſſion of) 32 
Cunnand 164 
Ker 180 
Robert ſon's creditors 77 
Fordyce 99 
Wades 474 


161 
432 
Watſon 421 
Allaſon 21 
Home 70 
Cuningham 
Angus 
Wharrie 


Grieve 


Wallace, &c. 


TED: oo VEST Oi = = OP ROO 6 


Allan 


AnJuDICATION. Exorbitant penalty in an ad- 
judication being objected to, the Lords appoint- 
ed the adjudger to be ranked for his whole 
accumulate ſum, including the penalty; re- 


making out the ſcheme of diviſion. No Fo. 
Creditors of Kinminnity againſt Gordon of Clu- 
ny, Aug. 5. 1757. ; 
Adjudication reſtricted to a ſecurity, where 
the accumulate ſum was left blank in the de- 


Alifon of Dunjop, Nov. 18. 1757. 

Adjudication reſtricted to a ſecurity, allow- 
ance not having been given for certain rents 
poſlefled by the adjudger before the date of 
the adjudication. No 159. Creators of Aliſon 
of Dunjop, Fan. 13. 1759. 

An expired adjudication, with infeftment, 
will be cut off by the negative preſcription, if 
no poſſeſſion has followed. No 105. Aunder- 
fon againſt Nayſmith, March 3. 1758. 
| The poſſeſſion of the widow of an adjudger 
on an heritable bond on which infeftment had 
followed, and that of his appareat heir, who 
had intromitted three years, but not that of 
the apparent heir's widow or daughters before 
their making up titles to the adjudication, im- 
puted in extinction of the ſums contained in 
it. bid. | 

Adjudication led for more than was due, an- 
nulled. No 259. Per/onal creditors of Brown 
of Cairnton againſt Gordon, Dec. 16. 1760. 

See Right in Security, No 127. 

See Clauſe, No 257. 

ALIMENT. Aliment of baſtard child, if it falls 
under the triennial preſcription of the act 1579 

See Preſcription, No 97. 

Father found liable in aliment to his baſtard 
child to the age of fourteen. Ibid. L 

Aliment modified by the conrt to younger 
children from the heir. No 147. Agnes Logan 
and younger children of Hugh Campbell, againſt 
Bis eldeft fon, Dec. 18. 1758. 

A daughter, executor and univerſal legatar 
to her mother, found liable to aliment her ſi- 
ſter-uterine. No 183. Mary Scot againſt 
Mary Sharp, March 8. 1759. 

Father, how far liable for furniſhings to his 
children? See Farent and Child. 


tereſt ariſing upon his ſhare of the defunct's 
funds, as well as to the legacy itſelf. No 80. 
Arbuthnot and others againſt Arbuthnot, Jan. 
4. 1758, | 
Cautioner for a factor not liable for annual- 
rent, none being found by the decreet obtained 
againſt the principal and him, though claimed 
in the ſummons, and no diligence uſed by horn- 
ing and denunciation, No 205. Dube of Gordon 
againſt bis Majeſty's advocate, Fan. 2. 1760. 
 ArePRENTICE. Damages awarded upon an in- 
denture againſt the cautioners of an apprentice 
who had voluntary inliſted. No 110. Sibbald 
againſt Fletcher, June 21. 1758. | 


ſerving the reſtriction of the penalty till the 


creet. No 58. Ranking of the creditors of 


againſt Bruce, July 22. 1760. 


ANNUALRENT. A legatee is entitled to the in- BAnKRUPT. 


1 


PRINCIPAL MATTERS contained in the foregoing DE OISIO& s. 


A bill granted for an apprentice- fee not re- 
duced, though the principal indenture was not 
ſtamped, nor the ſum inſerted therein; the 
maſter, after the apprentice's death, having 
ſubjoined the ſum to an extract, and got it 
ſtamped, on payment of the duty. No 267. 


Chriftian Shepherd againſt Alexander Innes, 


Nov. 19. 1760. 

Though the apprentice die before expiration 
of the indenture, the whole fee is exigible. 7. 

APPROBATE AND REPROBATE.. A legacy of a 
right to lands is effeQual againſt the teſtator's 
heir, who takes benefit from the teſtament in 
which the legacy is given. No 88. Daniel 
Cuningham againſt Mary Gainer, Jan. 17. 1758. 

ARRESTMENT. Wadſet-ſum conſigned, after an 
order of redemption uſed, but before decreet 
of declarator, found not arreſtable. No 102. 
Major 6 uMliam Cuningham ggainſl Wemyp ſs, Fed. 
15. 1758. 

F uſed in the hands of one to whom 
goods are conſigned, before they come into 
his poſſeſſion, is not good. No 166. Stalker 
againſt Aiton, Feb. g. 17 59. 

The price of goods fold by a truſtee, into 
whoſe hands they had been put, that it might 
be applied to the payment of creditors, was 

found not arreſtable. 45. | 

Not competent to arreſt grain belonging to 
a member of a corporation, in the hands of the 
managers and ſervants of that corporation, 
with whom it is lodged in order to be grinded. 


No 248. Cuningham againſt Home, Sc. Nov. 


18. 1760. © one, 

An arreſtment uſed in the hands of a depoſi- 
tary, and one uſed in the hands of him to whom 
the depoſitary had transferred the natural pol- 
ſeſſion, were found both to be good, but the laſt 
preferred, becauſe of priority in time. No 256. 
Competition of Appane's creditors, Dec. 10.1760. 

Arreitment of goods in lockfaſt trunks. ha- 
ving been looſed, and the goods given up to 
the common debtor without inventory or ap- 
pretiation, the cautioner was found liable to 

the extent of the debt. No 239. Macarthur 
Arreſtment jur:/d:fon:s fundande gratia. 
See Forum competens. No 136. & No 155. 


B 

Truſt-diſpoſition omnium bonorum 
by a bankrupt, if it excludes the ſubſequent 
diligence of an outſtanding creditor? 'No 5g. 
Robert Sym againſt Simpſon, Nov. 16. 1757. 

Heritable bonds obtained from a perſon in- 
ſolvent, by confident perſons, were found to 
give no preference in competition with a poſte- 
rior adjudger, but the whole were brought in 
pari paſſu. No 92. Cunnand againſt Turn- 
bull, &c. Jan. 31. 1758. 2 

Deed by a Scots bankrupt granted in Eng- 


land, reduced upon the act 1696. No 116. Ro- 


bert Sym againſt Thomſon, Fuly 6. 1758. 
Clauſe of the act 1696, whereby it is decla- 


ted, That all diſpofitions, or other heritable 
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after advanced? 75. 


1 D 


rights, whereon infeftment may follow, grant- 


ed by the bankrupt, ſhall only be reckoned of 
the date of the ſeiſin ;—does it apply to diſpo- 


ſitions not containing immediate warrant of in- 


No 151. Sir William Maxwell 


feftment ? 


.againſt Benjamin Bell, Dec. 20. 1758. 


Does it apply to diſpoſitions granted, not for 
ſecurity of former debts, but for money ſoon 
Does it apply to the caſe of a copartnery- 
ſubject conveyed by one partner to another at 
clearing their accounts? 75. | 
Sale of. growing corns by an inſolvent perſon 
to ſome of his creditors, found to transfer the 
property, ſo as to exclude the poſterior dili- 
gence of another creditor. No 154. Grant of 
Delay againſt Smith, July 21. 19758. 
Diſpoſition by a bankrupt to truſtees for be- 
hoof of his whole creditors, found not to entitle 
the truſtees to ſtop adjudications at the inſtance 
of creditors who had not acceded to the truſt- 
right, No 193. Forbes-Leith and others again/t 


: Livingſton and others, July 25. 1759. 


B 


Payment made by a bankrupt to a creditor, 


without frand on the creditor's part, found not 
challengeable. No. 243. Bean againſt Rachel 
Strachan, Aug. 1. 1760. 4 


See Tailzie, No 122. 
See Foreign, No 179. 


ASTARDY. The effect of letters of legitimation 


as to the ſucceſion of agnates, to the baftard, 
or to his children through him, in lands by 


them acquired. No 79. Ramſay of Aucbter- 


tyre againſt Mr Jobn Gowdte, Fan. 4. 1758. 
Mother preferred to the cuſtody of a baſtard- 


child. No 106. Burget againſt Halliday, March 


4. 1758. 


BILL or EXCHANGE. Bill conveyed in ſecurity 


or payment of a debt due to the indorſee, found 
not to be affected by the indorſee's back bond. 
No 8. Sir John Douglas of Killhead againſt 
William Elliot, Jan. J. 1757. | 

Bat this backbond was found good againſt 
the other creditors of the indorſer, for whoſe 
behoof alſo the bill was conveyed in truſt to the 
indorſee. Tb. | | | 

Recourſe found competent on a proteſt duly 
notified, though the bill itſelf and proteſt were 
not returned till thirty-nine days after the diſ- 
honour, No 29. Hawkins, Hamilton and Co. 
againſt Cochran, Fune 25. 1757. 

Recourſe ſuſtained upon a promiflory note, 
where the diſhonour was duly notified, though 


the note itſelf and proteſt were not immediately 


returned. No 262. Coats and Company againſt 
N1/bet, Dec. 18. 1760. 

Bill bearing intereſt from the date, found 
null. No 57. Douglas and Lindſay again/t 
Brown, Nov. 15. 1757. 

Bill indorſed in ſecurity does not require ne- 

otiation. No 82. Alexander againſt Cuming, 
2 9. 1/58. . 
| Recourſe refuſed on a bill proteſted on the 


day after the laſt day of grace, though no da- 
aroſe from the delay. No 123. Tod 


mage 
againſt Maxwell, July 12. 1758. 


The drawer's name may be filled up in a bill 
kept in his own cuſtody, at any time before it 
is produced in judgment. No 130. Ferguſſon 


againſt Blaw, July 31. 1758. 


Action refuſed on a bill that had lien over 
thirty years. No 158. Mary Wallace and others 


againſt Janet Murray, Jan. 9. 1759. 


2 X. 


The ſame as to a bill twenty-ſeven years 


old. No 232. Hugh Stewart againſt Truſtees 


of George Houſton, Fuly 15. 1760. 
Action ſuſtained on a bill after the elapſe of 


twenty-one years, the accepter being alive, 


and the ſubſcription not denied. No 65. Ha- 


milton againſt Hamilton, Dec. 10. 1757. 

Action ſuſtained on a bill that had lien over 
ſome months lefs than twenty years from the 
term of payment. No 176. Fraſer againſt 
. Coſmo Cameron, Feb. 22. 1759. 

Action ſuſtained on a bill that had lien over 
nineteen years, the drawer making oath that 
the contents were ſtill reſting. No 246. Prin. 
gle againft Murray, Nov. 18. 1760. 

The porteurs of bills at fight have a diſcre- 
tionary power as to the time of preſenting, 

No 199. Andrew againſt Sym, Nev. 21. 1759. 

Bill bearing annualrent and penalty ſuſtain- 
ed, annualrent having been paid ſeveral years, 
and the debt not denied. No 206. Maclauch- 
lan of that 11k againſt Allan Maclauchlan, Jan. 
2. 1760, : | 

It is ſufficient to ſupport bills ſigned by ini- 
tials, that the party acknowledges they were 
truly adhibited. No 267. Shepherd agarn/t In- 
nes, Nov. 19. 1760. | 

See Preſumption, No 237. 

BoNA ET MALA FIDES., Payment by the debt. 
or's adminiſtrator-1n-law to a perſon errone- 
oully ſerved heir to the creditor, was not ſu- 
ſtained againſt the true heir, the ſame not ap- 
pearing to have been made bona fide. No 139. 
Howes and Bis truſtee againſt Goodlet- Campbell, 
Deb; 3X5 F$--- | 

Bona fide payments, in part of a bond in the 
Engliſh form, were ſuſtained againft an aſſig- 

nee who had not intimated his right. No 177. 
Alexander Hamilton, Cc. affignees of Capt. Mil. 
/on, againſt Earl of Rothes, Feb. 27. 1759. 

. The true proprietor, who poſſeſſed as tenant 
under a bona fide poſſeſſor, found liable to ac- 
count to him for the rents in his hand, No 242. 

Jo. Bonny againfl Dav. Morris, July 30. 1709. 

Bona fide conſumption. A lady having ob- 
tained poſſeſſion of an eſtate, upon a diſpoſition 
which was afterwards found null, her bona fd 
intromiſſion with the rents was found not to 
impute in extinction of the principal ſum due 
to her by a bond of proviſion out of the eſtate, 
but only in extinction of the annualrents. No 

63. William Gordon againſt Major Arthur 

Maitland, Dec. 1. 1757. 

Mala „des induced by proceſs, found to take 
place from the firſt interlocutor. 1b:d. 

BoroVvGn-RoYal. Non-refiding burgeſſes may 

be choſen counſellors of the borough of Forres: 

No 7. Sir William Dunbar and others againf 

Capt. Macleod and others, Jan. 7. 1757. | 

Found, That tradeſmen could not be elected 
merchant- counſellors of the borough of hp 

No 25. Boyle and others againſt Cumng 4 

others, March 11. 1757. Reverſed in the 

Houſe of Peers. — c 

Merchants may make handicraft-work io 
exportation, notwithſtanding the exclufive Fr 
vileges of corporations; but cannot make 

ſale within the borough," though they emp a 

foremen who are entered with the corp ae 

No 14. Hammermen of Glaſgow ag 1 

and others, merchants there, Feb. 18. 75551 5 
Goods imported from London are not n 

| 8 


and 1690, c. 12. No 71. Smith againſt the 
guildry of Inverneſs. 

Inhabitants of royal boroughs, if hable in 
ſtatute- work? See Highways, No 58. and 84. 

Upon the ſuppreſſion of a royal borough, the 
heritors of lands formerly held burgage with- 
in its territory, are entitled to hold of the crown. 
No 89. Urquhart of Meldrum againſt Clunes 
of Neilſton and others, Jan. 17. 1758. 

The trade of a royal borough is liable for 
part of the ceſs; but in what proportion, is left 
to the diſcretion of the magiſtrates. No 185. 
Wilſon and others againſt magiſtrates of Glaſ- 


gow, June 16. 1759. 
| Tradeſman reſiding in a borough of regali- 


ty or barony adjacent to a royal borough, can- 
not be ſubjected to the authority of an incor- 
poration within that royal borough. No 252. 
Barbers of Edinburgh againſt Barbers of Ca- 
nongate, Dec. 2. 1760. 

See Edinburgh, No 245. 
CauTIOoNER. See Foreign, No 161. : 


See Meſſenger, No 118. | 

Cantioner in a loofing of arreſtment, how far 
liable? See Arreſtment, No 239. 
CHANCERY-RECORDS, See Regiſtration. 
CLAusk. Clauſe of return of a tocher in a con- 
tract of marriage explained, ex @quitate, accor- 
ding to the probable meaning of parties, againſt 


72. Campbell of Elifter againſt Campbell of 
Jura, Dec. 16. 1757. 

Literal terms of an obligation corrected from 
the circumſtances of the caſe. No 8. Coutts 
and Co. againſt Allan and Co, Fan. 9. 1758. 

Sea-weed of which kelp is made, belongs to 
the heritor whoſe lands lie next the ſhore, in 
virtue of his grant thereof, with wreck and 
ware. No 221. Earl of Morton againſt Co- 
vingtree of Newark, June 20. 1760. | 
Clauſe obliging the heritor to repay to the 
tenant, at the end of the tack, what he ſhall 
lay out on fences, is effectual though the te- 
nant purchaſe the lands during the currency of 
the tack. No 260. Macdowal of Glen again/t 
Macdowal of Logan, Dec 17. 1760. 

See Proviſion to heirs and children, No 160. 
and No 220. 

See Foreign. No 238. 

See Implied condition, No 109. 

COLLIER. A coal-raſter having for a time gi- 
ven up his work, and the colliers having, by 
his permiſhon, ſettled at another coal- work in 
the neighbourhood, from which they after- 
wards deſerted, it was found, That the pro- 
prietor of this laſt work had no right of re- 
claiming them, though ſome of them had been 
more than a year in his ſeryice. No 104. Bo- 
dle againſt Croſs, March 1. 1758. 

CommonTy. In the diviſion of a commonty, the 


preſerve the right of the whole barony where 
the whole had formerly been in uſe to poſſeſs. 
No 62. Balfour of Balbirn , and others againſt 
Douglas of Kirkneſs, Nov. 23. 1757. 
Community. Particular members of a public 
meeting may be called to anſwer pro rata for 
the application of public money by the meet- 
ng, No 15. Charteris of Amisfc/4 and othcrs 


goods, ſo as to fall under the acts 1672, c. 5. 


Cautioner for a meſſenger, how far liable? 


the obvious ſignification of the words. No 


poſſeſſion by part of a barony was found to 
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againſt Sir Ro. Pringle and others, Feb. 27. 1757. 
Magiſtrates of a royal borough cannot ac- 
cept of a compoſition from any one having pro- 
perty within the borough for his ſhare of the pub- 
lic taxes. No 103. Agnew of Sheuchan againſt 

magiſtrates of Stranraer, Feb. 21. 1758. 

CoMPENSATION AND RETENTION. Compenſa- 
tion upon rents, how it operates againſt a debt 
due to a tenant? No 45. Campbell againſt Car- 

ruthers, July 23. 1757. 

An heir ſucceeding to an entailed eſtate, be- 
ing ſued by the executors of the former heir, 
may plead retention againſt them for debts of 
which the defunct was bound to relieve the 
eſtate ; but cannot plead it againſt his creditors. 
No 63. ſum. 3. Gordon againſe Major Arthur 
Martland, Dec. 1. 1757. 

A creditor intruſted with the keys of his 
debtor's houſe, and an inventory of his furniture, 
De. found not to have any right of impigno- 
ration or retention in theſe effects. No 256. 
Competition of Appine's creditors, Dec. 10. 1700. 

CoMPETITION, No equity will relieve againſt 
want of infeftment. No 39. Wilſon again/t 

Sellers, July 6.1757. 

A claim of reverſion being adjudged, and 
certain other creditors having arreſted, the ad- 
judication was found the only proper diligence 
to carry the reverſer's intereſt, No 125. Fack- 
Ha and 3 againſt aliday and others, July 
18. 1758. | 


Competition as to the annualrents of an he- 


ted and an arreſtment. No 151. Sir William 
Maxwell againſt Bell, Dec. 20. 1758. 

CONFIRMATION. A diſpoſition being granted to 
one, and the heirs-male of his body, a charter 
by the ſuperior, without reſignation, confirm- 
ing the diſpoſition to the diſponee in liferent, 
and to his fon in fee, with infeftment thereon, 
conſtitutes the ſon fiar. No 258. Grieve agazn/! 
Williamſon, Dec. 11: 1760. 

CoNnFusio. A creditor in debts affecting an en- 
tailed eſtate, ſucceeding as heir of entail in that 
eſtate, the debts are not extinguiſhed confuſtore. 
No 63. ſum. 2. Gordon againſs Maitland, Dec. 
1. I757. 

See Tailzie, No Icor. 
| D 

DEATHBED. Father cannot on deathbed grant 
bonds of proviſion to younger children, to af- 
fea the heir. No 55. Younger children of Hugh 
Campbell againſt bis eldeft fon, Nov. 15. 1757. 

But may grant a rational proviſion to his 
widow. No 147. Agnes Logan, and younger 
children of Hugh Campbell, againſt bis elae/t 
ſon, Dec. 18. 1758. 

A relerved faculty of burdening an eſtate, 
contained in a diſpofition by a father to a ſon, 
which was accepted of by the ſon, found ca- 
pable of being exerciſed gratuitouſly, and on 
deathbed. No 134. Fanet Buchanan againſt 
Buchanan of Auchmar, Aug. 1758. 

Tack granted on deathbed reduced. No 
187. Bogle againſt Bogle, June 19. 1759. 

See Homologation, No 233. 

DEBTOR AND CRE DITOR. Perſonal creditors of 
an heir of entail, purchaſing the real debts af- 
fecting the eſtate, are entitled, in a queſtion with 
the ſucceeding heir, to wave their preference 
on the real debts; and to apply the rents which 
became due during their debtor's life, in pay- 

ment 


ritable debt between a diſpoſition not intima- 
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ment of the perſonal debts, after paying the 
annualrents incurred during that time upon the 
real debts. No. 10. Earl,of Buchan again/t 

Bis father's creditors, Jan. 19. 1757. 

DEeLivevency. The tranſacting theft, but not 
concealing the crime, found not to be theft- 
boot. No 33. Warrand and Macdonal againſt 
Macpherſon, July 2. 1757. 

A perſon puniſhed for a riot committed in 
the church, though in recovering a continued 
poſſeſſion, No 37. Hunter againſt, Aithen, 

July 6. 1757. 

DiLIGENCE. A perſon who had undertaken a 
factory to obtain another decerned and confirm- 
ed executor to a deceaſed relation, having act- 
ed remiſsly, and the conſtituent dying before 
any confirmation was taken out, whereby his 
reli, to whom he had made over his right, 
came to be excluded, the factor was found liable 


in damages to the relic. No 2. Goldie againſt. 


Katherine Macdonald, Fan. 4. 1759. 

Negotiorum geſtor, lending the perſon's money 
for whom he acts upon inſufficient ſecurity, is 
liable in reparation. No 20. Maule against 
Graham, March 4. 1757. 

Factor loco tutoris liable for omiſſions. No 
251. Children of Lizars againſt the repreſenta- 
tives of Dickie, Nov. 27. 1760. 

Discusston. The principal debtor being abroad, 
the cautioner may be immediately purſued, 
without having the benefit of dicuſſion. No 


64. Elams againſt Fiſher, Dec. 7. 1757. 
| E 
EIN BUR GH. The act 1698, regulating the man- 
ner of buildings there, is ſtill in force. No 245. 
Buchan againſt Freebainn, Aug. 5. 1760. 
EXECUTOR. See Legacy, No. 241. 
Factor. Power of a Lord's factor to remove 
tenants. See Removing, No 41. 


FACTOR LOCO TUTORIS. The factor loco tutoris 


appointed on the Duke of Buccleuch's eſtate, 
having applied for the authority of the court 
in making particular purchaſes of land, the 
ſame was granted. No 83. Jo Craigie ſup- 
plicant, Jan. 10. 1758. | | 
Has a factor /oco tutorss power to ſubmit ? 
No 108. Alexander Brown, factor for the exe- 
cutors of Witham Scoular, againſt Alexander 
Scoular, June 17. 1758. 
See Diligence, No 251. 

FACULTY. See Deathbed, No 134. 

Friar. A bond for lent money being taken to the 
huſband and wife, and Jongeſt hver of them, 
in conjunct fee and liferent, and to their chil- 
dren, and their heirs, in fee, the huſband was 
found to be fiar. No 180. Wilſan againſt For- 
reſt and Maxwell, March 6. 1759. 

FIAR ABSOLUTE, LIMITED. A father having 
diſponed lands to his ſon, his heirs and affignees, 
with a prohibition to contract debt; and the 
diſponee, who had no iſſue, having likewiſe 
granted a deed, obliging himſelf to make np 
gratuitous or voluntary alienation in prejudice 
of his next heirs; theſe limitations were not 
found ſufficient to exclude an additional provi- 
ſion afterwards granted by him to his wife. 


I 


No 99. Macneil againſt Margaret Livingſton, 


Feb. 14. 1758. | 
A. perſonal bond, bearing an excluſion of 


allignces, cannot be gratuitouſly aſſigned, No 


162. Brfwal again Margaret Arnct, Feb. ). 

1759. : , 

2 Tailzie, No 100. | | 

Fiaks oF THE YEAR. Objections to them re- 
pelled, in a ſuſpenſion of an obligation to pay 
by ſuch fiars. No 244. Treaſurer of Aberdeen 
againſt Mr John Gordon and others, Aug. ß. 
1760. 

FoREIGN. Deed by a Scots bankrupt, granted 
in England, reduced upon the act 1696. No 
116. Sym againſt Thomſon, Fuly 6. 1758. 

Perſon living without the juriſdiction, not 
received as a judicial cautioner. No 161. 
Mary Collins againſt Lord Boyd, Feb. 6. 1159. 
Cohabitation in a foreign country as huſband 
and wife, found to conſtitute a mariage in Scot- 

land. No 168. Janet Maccutloch againſt Mac- 
culloch of Auchenguil, Feb. 10. 1759. Re. 
verſed in the Houſe of Peers. 

Arreſtment uſed by the creditors of a foreign 
company in the hands of its debtors in Scot- 
land, poſterior to an act of bankruptcy commit. 
ted by one of the partners, but prior to the ta. 
king ont a commiſſion of bankruptcy againſt 
him in England, found preferable to the legal 
aſſignees under that commiſſion. No 179. Craw- 

furd and others, creditors of Dunlops, againſt 
Brown and others, March 6. 1759. 

Engliſh letters of adminiſtration equivalent 
to a Scots licence to purſue. No 203. Clerb 
againſt Brebner, Dec. 20. 1759. 

In a teſtament executed in Scotland, he- 
queathing effects in Antigua, a refiduary lega- 
cy to brothers and ſiſters, or other neareft of 
Lin, does not comprehend the nephews and 
nieces of the deceaſed, he having brothers and 
fiiters alive; though, by the law of Antigua, 
in ſucceſſion to moveables ab znteftato, the js 
repreſentations takes place. No 238. Machargs 
againſt Blain, Fuly 22. 1760. 

FosFeiTuRE. Cautioner of a forfeited perſon, 
notwithſtanding the veſting act, is liable to the 
creditor for the expence of diligence, and of 
making the claim effectual againſt the crown. 
No 17. Macleod of Genies againſt Allan, Feb. 
27.1757 | 

The creditors of vaſſals forfeited for the re- 
bellion 1715, were not obliged, by the veſting 
act, to enter claims to affect their debtors 
eſtates falling to the ſuperiors by the clan: act. 
No 27. Stewart of Blarrhall againſt Stewart 
of Appin, June 22.1757. 

Diſpoſition of a ſuperiority, in'order to give 
a vote, upon which charter and infeftment fol- 
lowed, but no other delivery, found not good 
againſt the crown's right by forfeiture. No. 36. 
Fraſer of Inverallachy againſt his Me 
advocate, July 6. 1757. | 

A. penſion granted to an agent for life, and 

- while he ſhould continue to act faithfully to his 
conſtituent, found not to be vacated by the 
granter's forfeiture. No 38. William Fraſer ju. 
mor againſt bis Majeſty's advocate, July 6. 1757. 

In claims upon forfeited eſtates for bonds of 
proviſion, delivery prior to the 24th of June 
1745 muſt be proved. No 138. Younger chi“ 
dren of Cameron of Lochiel againſt his Majeſty's 
advoocate, Dec. 1. 1758. | 

No annualrents due on claim on forfeited 
eſtate. No 143. A/fpnee of Angus and Compan) 
againſt his Majeſty's advocate, Dec. 7. 1758. 

s tertii, No 157. — 
See Jus tertii, No 157 yo 
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Foxun COMPETENS, A ſtranger is entitled to 
apply to this court, by petition to the Lord 
Ordinary on the bills, for a warrant to arreſt 
juriſclittionis fundande cauſa. No. 136. Ford 
ſupplicant, Nov. 21. 1758. 

Arreſtment on the border warrant of a ſhe- 
riff, founds a juriſdiction in the court of ſeſſion, 
No 155. Hardie againſt Liddel. Jan. 4. 1759. 
The juriſdiction of the court of ſeſſion over 
natives of Scotland reſiding at Campvere, va. 
tione originis, not excluded by that of the Con- 
ſervator. No 225. Hog againſt Tennent, June 

27. 1760. 15 8 

FrauD. A perſon buying goods when he knew 
himſelf to be inſolvent, the ſale was found re- 
ducible, and the ſeller preferable on the price 
of the goods in the hands of a third party, to 
whom the inſolvent perſon had diſpoſed of 
them. No 47. Creditors of Robertſon againſt 
Udnies and Patullo, July 21.1757. 

General allegations of fraud inſiſted on for 
reducing a tack, found irrelevant, and a proof 
at large refuſed. No 95. Duche/s-dowager of 
Gordon and Duke of Gordon againſt Fobn Gor- 
don, Feb. 8. 1758. | 

Sale reduced on the head of fraud. No 210. 
Mr Michael Menzies againſt Macharg, Cc. 
Jan. 9. 1760. 

See Mutual contract, No 132. 
FREEHOLDERS, ROLL or. The lands on which 
a freeholder claimed to be inrolled being pro- 
ved by a retour, before 1681, to have been ex- 
tended, together with an annualrent of one 
merk out of the other lands, at 12 merks in 
whole for the lands, and the right of annual- 
rent; this was found to be ſufficient evidence 
that the lands were more than 40 8. of old ex- 
tent. No 61. Fordyce of Gaſt againſt Urquhart 
of Meldrum, Dec. 20. 1757- 


Not competent to a meeting of freeholders ' 


to reject a claimant's title on account of his au- 
thor's being barred from diſponing by a ſtrict 
entail. No 212. Campbell of Shawyield againſt 
Muir of Caldwell, Feb. 5. 1760. 

Import of the objection of nominal and ficti- 
tious. 15d. 

Certificate under the hands of two commiſ- 
ſioners of ſupply and their clerk, is ſufficient 
evidence of the valuation to a meeting of free- 
holders; and it is enough if the decreet of divi- 
ſion is finiſhed any time before the meeting. 15. 

A title is not held to be nominal, or fictitious, 
| Where the claimant truly poſſeſſes the whole 


right granted to him by the deed. No 215. 


Grant of Drumphad againſt Campbell and ot bers, 
Feb. 22. 1760. 

Wadſet of a ſuperiority, where the feu- duty 
payable to the wadſetter was preciſely equal to 
the intereſt of the redemption- money, found a 
proper wadſet, ſo as to entitle to a vote. 1b:. 

Found, That the diſponee, after executing 


* . 5 * : 
In an application to the commitſioners of 


ſupply, for dividing the valuation of lands char- 


ged in cumulo in the cefs-books, it is not neceſ- 


. ary to make the ſuperior a party. No 240. 


E. of Home againjt Broomfield, July 24. 1760. 


GENERAL ASSIGNATION, Ready money lyii 
in the defuift's cuſtody at his death, found . 
comprehended under a diſpoſition of his goods. 


gear, and houſehold pleniſhing. No 135. Vi- 


Tos nifred Johnſton againſt Mary Wilſon, Nov. 17. 
1758. . 


Adjudication on which infeftment had been 
taken, found conveyed by a general clauſe, in 
a diſpoſition of all debts and ſums of money, 
real and perſonal. No 257. Wades againfl the 
herr of *Marfhal Wade, Dec. 1 1. 1760. 


GROUNDS and WARRANTS. Letters of general 
charge, upon which an inhibition proceedef, . 


need not be produced after twenty years, tho' 
the party does not deny that he has them. 
No 39. Wilſon againſt Sellers, July 6. 1757. 
Found neceſſary to produce the grounds of 
an appriſing led in 1644, in a competition with 
a poſterior appriſing, with regard to the rever- 
fon of wadſet-lands contained in both appri- 
ſings, but poſſeſſed by neither of the parties. 
No 204. Mackenzie againſt Roſs and Cuthbert, 
Dec. 20 1759. 
| H 


HE IR AND EXECUTOR. Queſtion of relief between 


heir and executor 1n the caſe of an annuity to a 
widow. No 152. Mullo againſt Mullos, Dec. 
20. 1758. DD 


HE1R-APPARENT. Apparent heir cannot remove 


tenants. No 69. Paton againſt Mackintoſh, 


Dec. £52989. 
The fame. No 195. Sutherland again/t 


Graham, Aug. 3. 1759. 


A. man having left a daughter, and his wife 
with child, who brought forth a poſthumous 
ſon, and. this ſon having died ſoon after with- 


out making up any title, the anus deliberandi, 


competent to the daughter, was found to re- 
commence upon the death of the ſon. No 76. 


Summers againſt Simpſon and Gardner, Dec. 23. 


1757. 

Rents unuplifted during apparency, do not 
belong to the apparent heir's executor, but to 
the next heir. No 254. Mrs Euphame Hamil- 
ton againſt Mr Arch. Hamilton, Dec, 5. 1760. 


HE1R-PORTIONER, A dwelling-houſe, Oc. built 


within a borough of barony, diſcontiguous to 
the reſt of the heritor's landed eſtate, falls not 
to his eldeſt heir-portioner as a præcipuum. 
No 92. Jean Wallace againſt Janet Wallace, 
Fan. 29. 1758. 


HER1TABLE AND MoVEABLE. Sum found move- 


able guoad the jus mariti, notwithſtanding a ſu- 
pervenient heritable ſecurity. No 56. Fwullar- 
ton againſt Scot, Nov. 15.1757. 


the procuratory 1n his diſpoſition, and taking. HiGhWars. Juſtices of peace and commiſſioners 


out a charter from the crown, might till take 
infeftment on the precept in the diſpoſition. 76. 


Freeholder infeft in the juſt and equal half 


pro indiviſo, of lands rated in cumulo in the ceſs- 
books at L. 1000 Scots of valued rent, is not 
entitled to a vote. No 218. Sir Michael Stewart, 
Vc. againſt Capt. Pollot, March 6. 1760. 
y-corporate- cannot ſtand on the roll of 


freeholders. No 219. Sir Michael Stewart 


againſt the borough of Paiſley, March 6. 1750. 


'of ſupply have a diſcretionary power to deter- 
mine what roads ſhall be firſt repaired, and to 


divide the ſhire into diſtricts; but cannot call 
out any perſons to work at the roads who live 
at ſuch diſtance as that they cannot come and 
go in a day, and work a day's work, under any 
higher à penalty than the ꝗth act, parl. 1673, 
directs. No 1. Juſtices of peace of Berwict- 


ſtire againſt tenants of Cockburnſpath, Jan. 4. 


1737. 
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Inhabitants of royal boroughs found liable in 
ſtatute-work on the highways. No 78. Tu- 
flees of the turnpike roads from North Queens- 
Ferry to Perth againſt magiſtrates of Perth, Feb. 
1. 1757. 
Whether may the whole inhabitants of a 
borough be called out to repair highways? 
No 84. Truſtees of Glaſgow turnpike againſt 
the inhabitants Paiſlex, Fan. 11. 1758. 
Perſons liable in ſtatute-work for the three 
_ days. before harveſt, muſt be called out before 
the end of June. No 261. Walker and Herd 
againſt T homſons, Dec. 17. 1760. 
See 3 No 15. 

HomoLoGATION.. Deathbed-diſpoſition effectual 
to a legatee, if the heir does any thing ac- 
knowledging it. No 233. Chriſtian Ander ſon 
againſt Ander ſons, Fuly 15. 1760. 

See Writ, No 113. : 5 

Hus BAND AND WIE. Private agreement, ſet- 
tling the amount of a ſeparate maintenance, is 
re vocable by the wife. No 5. Ma, jory Cra- 
mond againſt Allan, Jan. 4. 1757. 

A wife having ſucceeded to a debt ſecured by 
adjudication, granted a diſcharge to the debtor, 
upon his paying part in caſh to the huſband, 
and granting bond to him for the reſt ; this 
was found revocable by the wife, as a donatio 
inter virum et uxorem, and action was ſuſtained 
to her againſt her huſband's heirs for repeti- 
tion. No 153. Margaret Maclellan againſt 
children of Hugh Huthorn, Dec. 22. 1758. 

Huſband's power over the goods in commu- 
nion. No 223. Campbells againſt Campbcll of 
Ardnave, June 26. 1760. | 

HreoTiuEc. See Recompenſe, No 86. 


I 
MPLIED CONDITION. A. perſon having granted 
a diſpoſition to his ſon, with a power of revo- 
cation, and burdened with the payment of a 
certain ſum to his grandſon at the firſt term 
after the granter's death, this proviſion was 
found vacated by the predeceaſe of the grand- 
ſon. . No 60. [/abel Gordon againſt Katharine 
Roſs, Nov. 17. 1757. | 


Proviſions to daughters in a contract of mar- 
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marriage, though not payable till the father's 
death. No 109. Mary Macdonald againſt his 
Majeſty's advocate, Fune 20. 1758. 

Conditio ſi ſine liberis, does not take place 
where the father has known of his children 
without making any alteration. No 150. Be- 
thie Yule againſt Joſephi Yule, Dec. 20. 1758. 

Legacy does not fall by predeceaſe of the le- 
gatee where it 1s bequeathed to heirs, execu- 
tors, or aſſiguees. No 2 
Miller, July 16. 1760. 
Additional proviſion to a daughter failing 
heirs-male of the 123 body, does not take 
place if ſhe die before the heirs-mate. No 263. 
Macculloch of Mulderg againſt Rofs of Pitcalny, 
Dec. 18. 1760. 

See Clauſe, No 72. 

See Forfeiture, No 38. 

IMPROBATION. Not competent in a reduction- 
improbation, to allow a proof of poſſeſſion, in 
order to found preſcription upon titles produ- 
ced, as ſufficient to exclude, after acts had been 
extracted for the firſt and ſecond terms. No. 


ming, Dec. 23. 1760, 


1 N D E K. 


ringe, found to be due at the diſſolution of the 


34. Janet Inglis againſt 


264. Grant, &c. againſt Lady Clementina Fle- _ 


a 


INDEFINITE INTROMISSION. See Debtor and 
Creditor, No 10. 

INFEFTMENT. No equity will relteve againſt 
want of infeftment. No 39. Wrilſon again/; 
Sellars, July 6. 1757. | 

InarBITION. Inhibition recalied upon a debt 
not yet payable. No 52. Stirling againſt Niſ. 
bet, Aug. 11. 1757. ; 

Inhibition refuſed to be recalled. No 53. D- 
Gregory againſt Helen Burnet, Aug. 11. 1757. 

Inhibition affects the leaſt preferable of the 
rights againft which it ſtrikes, and not the 
whole of them pro rata. No 209. Competition 
of the creditors of Langton, Fan. 8. 1760. 

InxITANCY. Conventional irritancy of a tack 
not purgeable after decreet of removing is ex- 
trated. No 18 1. Sir James. Clerk again. 
Bennet and Miles. March 6. 1759. 

JurisDICTION. Juriſdiction of the juſtices of peace 
cannot be prorogated. No 170. Barlay and 
Agnes Smith againſt Cbriſtie and Janet Smitb, 

Feb. 13. 1759. | 

Juſtices of peace have a juriſdicton as to 
bridges within the territory of a borough of be. 
rony. No 178. Iababitants of Sneddon againſt 
the magiſtrates of Paiſley, Feb. 27. 1759. 

Can an admiral-depute determine in oro con- 
tentioſo, between parties reſiding at a diſtance 
from the ſea, and in a queſtion not maritime? 
No 188. Miller againſt Sawers, June 27. 1759. 

A ſingle juſtice of peace cannot judge any 
cauſe. No 230. Margaret Mackay againſt Her- 
cules, July 10. 1760. 

See Forum competens. 

Jus evasIiTUM TERTIO. A man having, in his 
contract of marriage, ſtipulated an annuity in 

favour of his ſtepmother, who was no party to 
the contract, it was found, that he could not 
afterwards revoke this annuity. No 156. Ma- 

 rion Warnoch againſt Margaret Murdoch, Jan. 

- $29 69% 

Jus own 4 A claimant upon a forfeited eſtate 
having founded on a wadſet, as deriving right 
to it from the original wadſetter, but the con- 
veyances having been loſt, it was found ſuffi- 
cient that he was in poſſeſſion of the wadſet- 
lands, and produced a diſpoſition from the hears 
of the original wadſetter. No 157. Fraſer of 

 Glenvacky againſt Bis Majeſty's advocate, Jan. 
8. 17 
See 


f recholders, No 212, 


; a "i. 0 | 
KinG. Bond to the King effectual, though want- 
ing the words Domino Regi, No 227. Macd:- 
nald againſt Macniel of 74705. July 9. 1760. 
K1RK-PATRIMONY, The kirk-lands of Duntod, 
belonging formerly to the abbacy of Neu Ab- 
bey, afterwards granted to Sir Robert Spcttil- 
woode, afterwards to the Biſhop of Edinburgh, 
and laſt of all to Spottiſwoode again, were 
found. to fall under the act 1690, cap. 29. where: 
by lands formerly holding of biſhops were made 
to hold of the crown. No 93. Spoteiſ uod 
againſt the creditors of James Naſmith, Feb. 4 
11 | | 
L 


Lecacy. Though a legacy falls by the prede- 
ceaſe of the legatee; yet, if heirs are names 
the heir takes it upon his ſurvivance; and 1b 
he dies afterwards without making up titles 


the legacy will Fall to his neareſt in kin, and 


not 


IN D 


not to thoſe of the firſi legatee. No 234. Janet 
Inglis againſt Miller, July 16. 1760. 


eſſects, after payment of debts and legacies, to 
be divided equally among his relations not na- 
med in the teſtament, found, That his neareſt 
in kin, to whoſe children a legacy had been leſt, 
could not claim the reſidue to the excluſion of 
the other relations. No 236. Fa. Wharry again/t 
the relations of Edw. Wharry, July 16. 1760. 
If an executor confirmed received ſufficiency 
of funds for payment of debts and legacies, the 
legatees are not liable in repetition to the cre- 
ditors upon his inſolvency. No 241. Robert/on, 
Oc. againſt Strachans, July 29. 1760. 


No 80. 

See Clauſe, No 236. 1 
LEOGAIL. DILIGENCE. Adjudication in ſecurity of 
a debt in diem refuſed, in reſpe& no proof was 
offered that the debtor was ver;gens ad inopiam. 
No 173. NMiſbet againſt Stirling, Feb. 16. 1759. 
LirIoious. Challenge of a ſale on the head of 
fraud, found good againſt the creditors of the 
buyer who obtained heritable ſecurities from 


ceſs was allowed to lie over nine years. No 210. 
Mr Michael: Menzies againſt Macharg and 
others, Jan. 9. 1760. | 
Locus POENITENTIA. An obligation to diſpone 
lands contained in a miſlive letter delivered to 
the buyer, is binding without any written ac- 
ceptance, No 197. Muzrhead againſt Chalmers, 
Aug. 10. 1759. 
| M 
MARRIAGE. See Foreign, No 168. 
MEsSENGER. Surety for meſſenger is liable for 
malverſations done to thoſe againſt whom the 
meſſenger is employed ;—liable for him in ex- 
pences of proceſs ; not free though the com- 
miſſion was not recorded ;—nor though the Lion 
was dead at the time of the malverſation. No 
118. Grant againſt Forbes, July 8. 1758. 
Mixokx. A minor having granted bond to ſome 
of his relations, obliging him to pay to them 


with a power of revocation, this was found to be 
a deed inter vivos, made by a minor without con- 
ſent of his curators, and therefore null. No 66. 
Kath. Craig againſt Lindſay; Dec. 14. 1757. 

MuTvuar CONTRACT. One who purchaſes flour 
1 ſacks, under a condition of returning the 
lacks, or paying a certain ſum for each, will 
not be acquitted of his obligation by offering 
ſacks equally goods, but muſt either redeliver 
the ſame, ca oath, or pay the ſlipulated price. 
No 12. Allaſon againſt Watſon, Feb. 15. 1757. 


the circumſtances of the caſe. No 81. Coutts 
and Co. againſt Allan and Co. Fan. 9. 1758. 
Bankruptcy of the huſband not relevant to 


he mile, and failure of the iſſue of the mar- 
lage. No 132. Angus againſt repreſentatives 
of James Wea fs, foe. be «4 8 

No action of damages found to lie againſt the 
ſeller of victual for non-implement, where the 
Price was referred to the ſeller; and the buyer 
himſelf having died before the whole was deli- 
vered, his repreſentatives made a demand for 
the remainder; but without offering ready mo- 
ney, or caution for the price. No 247. Mar- 
Jory Steven againſt Robertſon, Nov. 18. 1760. 


A teſtator having ordered the ſurplus of his 


Legatee entitled to intereſt. See Annualrent, 


him during the dependence, though the pro- 


certain ſums upon the firſt term after his death, 


Literal terms of an obligation corrected from 


reduce a marriage- contract, after the death of 


E X. 515 


Clauſe obliging the heritor to repay to the 
tenant, at the end of the tack, what he ſhall 
lay out on fences, is effectual, though the te- 
nant purchaſe the lands during the currency of 
the tack. No 260. Macdoual of Glen againſt 
Macdoual of Logan, Dec. 17. 1760. 

See Clauſe, No 8x. | 

N 
NEGoTIORUM GESTOR. See Diligence, No 20, 
Novopauus. A charter of reſignation from 
the crown, in 1510, containing a Novodamus, 
with an expreſs grant of the patronage of Iron- 
gray, but without any evidence of poſſeſſion, 
found to convey a good right to the patronage, 


in competition with the crown claiming in right 


of the archbiſhop of Glaſgow, who had exerci- 
ſed one act of preſentation in 1668. No 111. 
Riddel of Newhouſe againſt the officers of ſtate, 
Fune 27. 1758. N 


Pacruu ILLICITUM. Action ſuſtained for the 
price of prohibited goods ſent on commiſſion, 
and which were ſeized upon their arrival. No 
16. Walker againſt Falconer, Feb. 27. 1757. 

It was found to be no defence againſt an ac- 
tion of relief, that the ſum engaged for by the 


purſuer was the price of the tranſaction of a 


criminal proceſs brought againſt the defender, 
No 146. Macleod againſt Fraſer, Dec. 14. 1758. 
Obligation taken by one who procured an 
office for another, to pay an annuity to the of- 
ficer's aunt, ſuſtained. No 167. Katherine Young 
againſt Thomſon, Feb. 9. 1759. | 
Simoniacal paQtion voided, and a fine 1mpo- 
ſed. No 174. Stephen againſt Lyel, &c. Feb, 
20. 1759. | 
A minor having got two rings worth L. 40, 
granted bond for 150 guineas, payable at the 
firſt term after his marriage, or death, and re- 
newed the bond after majority, the bond was 
found good. No 228. Sir William Maxwell 
againſt Jobn Pringle, July 9. 1760. 
PARENT AND CHILD. A father found liable to 
pay an account of furniſhings to his fon, though 
living ſeparately from him, he being minor, and 
not entered to any employment. No 119. Har- 


clay againſt Douglas of Dornock, July 11.1758. 


Father liable for furniſhings to his ſon above 
majority, while the ſon was apprentice. No. 


140. Telfer againſt Maxwell of Daiſwinton, 


Dec. 2. 1758. . 
PARLIAMENT. Britiſh act of parliament, when 
preſumed to be dated. No 117. Rob:rt/on 

againſt is Majeſty's advocate, July 7. 1758. 
PAasSSIveE TITLE. A reli& intromitting with her 
huſband's effects in virtue of a general diſpo- 
fition, found liable only for actual intromiſſions. 
No 67. Jobn Watſon againſt Jean Erſtiue, Dec. 
14. 1757- 

In a reduction of a diſpofition by an appa- 
rent heir not three years in poſſeſſion, the poſ- 
ſeſſicn of the diſponee for three years was found 
equivalent. No 96. Yule againſt Ritchie, Feb. 
10. 1758. 

An onerous purchaſe from an apparent heir 
three years in poſſeſſion, cannot be defeated by 
an 2djudication upon a- gratuitous bond of a 
ſecond apparent heir, though deduced for be- 
hoof of the gratuitous creditor in the bond, 
and not of the ſecond apparent heir: No 115. 
Burns again/t Pickens, Fuly 4. 1758. 

Fæund, That an edjudication acquired by an 

apparent 
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apparent heir, on which he poſſeſſed during his 
father's life, did not fall under the act 1695. No 


192. Mucniel againſt 'Matthie, July 20. 1759. 
The ſon of an heireſs poſſeſſing on apparen- 


- cy falls under the act 1695, though his father 


'PATRONAGE. 


be alive, who has right to the lifereut by the 
courteſy. No 224. Irvine againſt Knox, June 


27. 1760. | 
A right of patronage, if under- 


ſtood to be diffolved from the annexed property, 
along with the lands to, which it was acceſſory, 
without being expreſsly mentioned in the act 


f againſt the officers of ſtate, Jan. 17 


of diſſolution? No 87. Graham of 64 
1758. 


See Novodamus, No 111. 
See Preſcription, No 129. fy. 


PENALTY.. the penalty of a mutual contract 


upon which adjudication has not followed, can- 


not be exacted for indemnification of expences 


incurred in diſcuſſing a ſuſpenſion of the con- 
tract, where the other party was not ſpeciallyß 


found liable in ſuch expences. No 77. Allan 


P 


againſt Young, c. Dec. 23. 1957. 


ERICULUM. Carrier breaking agreement liable 


for every hazard. No 144. Counteſs of Glu/- 
gow againſt Thermes, Dec. 12. 1758. 


PERSONAL AND REAL. Clauſe of pre-emption, 


without an irritancy in a vaſſal's charter, not 


good againſt a purchaſer. No 4. Sir William 
Stirling againſt Fohnſton, Jan. 4. 1757. 


PERSONAL AND TRANSMISSIBLE. 


A proper wadſetter being diſpoſſeſſed, his 
claim for the rents 1s only perſonal, and not 


real, againſt the lands. No 22. Macleod of 
Genies agataſt Fraſer of Lovat, March 9. 1757. 
A perſon diſponing an heritable ſubject to 


his ſon, with the burden of pay ing g; certain ſum 


to his grand- daughter; chis was found a real 


burden on the ſubject, in competition with a 
creditor of the ſon. | 
.againſt Katharine Roſs, Nov. 17. 1757. 


No 60. Jabel Gordon 
Clauſe of return to the ſuperior on failure 
of the vaſſal's heirs-male, not good againſt an 
onerous purchaſer. No 194. Capt. Ro. Fobnfton 
againſt, Marquis of Annandale, Fuly 31. 1759. 
Reſer ved faculty to burden with a certain 
ſum in a diſpoſition of lands by a father to his 
eldeſt ſon, being afterwards exerciſed by way 
of legacy to the younger children; theſe-lega- 
tars were found to have no preference to the 
diſponee's other creditors ; but entitled only to 
.compete according to their diligence. No 266. 
Younger children of James Hender ſon againſt the 
creditors of Frances Henderſon, Aug. 7. 1760. 

The objec- 
tion, That diligence was intra annum deliberan- 
di, is not perſonal to the heir, but may be pro- 
poned alſo by creditors. No 76. Summers 


againſt Simſon and Gardner, Dec. 23. 1757. 


PLANTING AND INCLOSING. 


A tack, though excluding aſſignees and ſub- 
tenants, may yet be aſligned by the tenant to 
his eldeſt ſon. No 171. - Hepburn of Smeaton 
againſt Burn, Feb. 14. 1759. kl 

Office of truſt, granted during life, with 
power to name a deputy, cannot be adjudged. 
No 201. Marion Wilſon again Falconer, Dec. 


7.1759. 8 
Conterminous he- 


ritors are bound to be at equal expence in re- 
pairing and upholding march dikes formerly 

built. No 91. Lockhart of Craighouſe againſt 
Stevewright, Jan. 20. 1758. 

PoLick. In boroughs one may build as near the 
2 a 


„ +. i re tg 


march as he pleaſes, providing no drop falls 
upon his neighbour. No.226. Clas again| 
Gordon, July 8. 1760. 1 5 

A houſe of office not a.nniſance. id. 


Poor. Maintenance of poor is a burden upon 


the pariſh of their birth, though tliey may have 


reſided in another pariſh for more than three 


years. No 19. Kirk. ſelſion of Invere/ againſt 
kirk-ſoffion of Tranent, March. 3. 1757. 


PRESCRIPTION. The magiſtiates and council of 


a borough having right to a toll, with the bur. 


den of repairing a bridge, the inhabitants were 
found to have, acquired an exemption from it 
by preſcription, even as to carriages paſſing to 


and from their country-farms. No 26. M. 


James Millar againſt Storie, June 15. 1757. 


The production of a deed in a reduction and 
improbation, and aviſandum made, found not 
a ſufficient interruption of the negative pre. 

| ſcription. No 46. Mrs Fear Hay againſt bis 
Majeſty's advocate, July 27.1757. | 

But an obligation to ſubmit. the claim upon 
the deed, having likewiſe been. recovered, the 
interruptions were found ſufficient. bid. 

Debts. acquired by a huſband affecting his 
-wife's eſtate, do not preſcribe during the mar- 
riage. No 63. Gordon againfe Maj. Maitland 
Dec. 1. 1757. | 

Preſcription does not run during the minori- 
ty of the perſon for whoſe behoof a right is ac- 
quired in truſt. 1514. | 

Uſe of payment for forty years paſt, of an ad- 
-dirianal ſtipend, by the inhabitants of a borough 
of barony to their miniſter, found ſufficient to 
bind them in all time coming. No 75, Mr Da- 
wid Turnen againſt mig iſtrates of Greenoch, 
Dec. 21. 1757. a | | 

Aliment of a baſtard child, if it falls under 

the triennial preſcription? No 97. Marion 
Paterſon againſt Cochran of Kirkwood, Feb. 14, 
1758. | | 

An expired adjudication, wich infeftment, 
will be cut off by the negative preſcription, it 
no poſſeſſion has followed. No 105. Ander/cn 
againſt Naſmyth, March 3. 1158. 

A. part of a fen-duty payable by a borough 


to the crown, having been gifted to an hoſpi- 


tal, and the gift recited in the borough's char- 
ters, diſuſe of payment for above forty years 
found not to cut off the hoſpital's right. No 107. 
The managers of King Fa. V I's hoſpital in Perth 


\. againſt magiſtrates of Perth, June 16. 1758. 


Preſcription interrupted by the debtor's eſtate 
being annexed to the crown. No 117. Nobert- 
ſon againſt bis Majefly's advocate, July 7. 1758 
Iaterrupted allo by a ſummons againſt the 
forfeited perſon, though he had not per/onan 
ftandi, Ibid. | 
How far can a right of patronage be acqui- 
red by the poſitive preſcription ? and what 
title ſufficient for the crown to found {ſuch pre- 
ſcription? No 129. Earl of Home againſt the 
officers of ſtate, July 28. 1758. | 
See Teinds, No 120. | | 
PRESUMPTION. The defence arifing from three 
conſecutive. diſcharges of feu-duties taken 0 
by contrary preſumptions. No 11. Grant d. 
gainſt Maclean, Feb. 11. 1757. 
Delivery retenta polſeſſione. No 40. Hei} 


Date of Buccleuch againſt creditors of Franc! 


Duke of Buccleuch, Fuly 8.1757. 


Prior aliment by a mother deemed to be er 
Pelle 


\ 


frignee of Lady Wedderburn, Fuly 12. 1757. 


Bonds granted by a brother to his ſiſters in 
ſatisfaction of former provifions, and in full of 
legitim, are preſumed to have been delivered 
of their dates. No 63. Gordon againſt Major 


Maitland, Dec. 1. 1757. 
A brother alimenting his ſiſters, found in- 


titled to retention out of the annualrents of their 


proviſions. bid. | | 
Debts affecting the huſband being purchaſed 


in the name of a truſtee for the wife, were pre- - 


ſumed to he acquired by the huſband's money, 
unleſs in ſo far as ſhe had funds excluſive of the 
jus mariti. No 99. Macneil againſt Marga- 
ret Livingſton, Feb. 14. 1758. 
The ſubſiſtence of a right of wadſet preſu- 
med in favour of the crown, an extract of the 
ſeifin in favour of the wadſetter, who was for- 


feited, being produced. No 163. Macdonell of 


Glengary againſt his Majeſty's advocate, Feb. 
8. 1759. #4 view 1 
Implement of a contract preſumed, after a 


I NN D E KX. 


pielate, notwithſtanding the child's ſuperve- 
nient fortune. No 43. Jenn Home againſt aſ- 


517 
Deeds rater conjunctos, if they prove their 
narratives? No gg. Macneil againſt Margaret 
Livingſton, Feb. 14. 1758. 5 
Narrative of a deed inter conjunttos does not 
prove its oneroſity. No 162. Boſwal againft 
Margaret Arnot, Feb. 7. 1159. _ 

Obligation of relief of a debt conſtituted by 
writing cannot be created by parole evidence. 
No-142. Reid againſt Proudfoot, Dec. 6. 1758. 

A donation mortes cauſa of a ſum of mone 
exceeding L. 100 Scots, is effectual without 
writ, and may be proved by a quality of the 
party's oath. No 200. Janet Mitchell again/? 
Wright, Nov. 21. 1759. 


Bond taken to a truſtee, and bearing value 


received from him, not reducible on the tru- 
ſtee's deponing that he did not know of any va- 
lue being paid. No 204. Eliſabeth Hart againſt” 
Pringle, Fan. 2. 1760. | 
Unintelligible bond explained by extraneous 
evidence. No 227. Macdonald collector of er- 
-ciſe againſt Macniel of Tayniſb, July 9. 1760. 
A perſon preſumed to be dead, upon a proof 
of common fame and belief. No 68. Forreſter 


long interval. No 165. Alexander Dunbar of apainſt Boutcher, Feb. 12. 1760. 


Boath againſt Sir Harry Innns, Feb. 9. 1759. 
A fimple indorſation of an equivalent-de- 
benture preſumes value. No 237. Lady Caſtle- 
hill againſt Chriſtian Watſon, Fuly 17. 1760. 
Novato non preſumitur. See Ranking and 
Sale, No 6. | mY 
PrISONER. Magiſtrates found liable for the debt 
of a priſoner who had eſcaped through the ne- 
gligence of the jailor. No 68. Andrew Chal- 
mer againſt Macculloch of Glaſtullich and magi- 
rates of Tain, Dec. 14. 1157. 

A. priſoner having eſcaped by means of falſe 
keys, procured for him from a neighbouring 
town, by an accomplice, who opened the pri- 
ſon-doors with them, the magiſtrates of the bo- 
rough were not found liable for the debt. No 
191. Brodie againſt the magiſtrates of Elgin, 
July 13. 17599. e 

A debtor liberated on the act of grace may be 
again impriſoned on the ſame diligence. No 186. 

Abercombie againſt Brodie, June 19. 1759. 
Paockss. Effect of a decreet in abſence, pro- 
ceeding upon a reference to oath, and holding 
as confeſſed. No 85. Goldie againſt Katharine 
Macdonald, Jan. 13. 17 58. 

A ſummons, by being called in the outer 
houſe by the clerk, becomes a depending pro- 
ceſs. No 128. Anne Roſs and William Wallace 
againſt Cleg horn, &c. July 22. 1758. - 

Summons of forthcoming, raiſed and ſignet- 
ed before executing the arreſtment on which it 
was to be founded, if regular? No 169. Orme 

againſt Macuicar, Feb. 13.1759. | 

After decreet, no ſummary complaint is com- 
petent. No 216. Mr Adam Roſe petitioner, 
Feb. 23, 1760. 

See Community, No. 15. 

See Society, No 54. | 

| © 00F, Narrative of a diſpoſition inter conjunc- 
os, found not-probative againſt creditors. No 

40. Henry Duke of Buccleuch againſt creditors 

of Francis Duke of Buccleuch, Fuly 8. 1757. 

: Bill granted on deathbed for a legacy, — not 

delivered, —or ſigned by the drawer during 

the Sranter's life, —are theſe facts probable by 

3 againſt an onerous indorſee? No 73. 

'arguhar ogainſt Shaw, Dec. 16. 1757. 


PROPERTY. 


PROVISION TO HEIRS AND CHILDREN. 


QUALIFIED OATH. 


The proprietor of a ſalmon-fiſhing 
may erect works within his own bounds for the 
benefit of his fiſhing, though a ſuperior fiſhing 
ſhould be thereby hurt. No 42. Trotter of 


Mortonball againſi Hume of Ninewells, July 9. 


1757: | 

An ob- 
ligation in a marriage-contraCt to pay a ſum 
to younger children at a term during the fa- 
ther's life, conſtitutes them proper creditors. 
No 160. Ballingall, c. againſt younger ch1l- 
dren of Henderſon, Jan. 31. 1759. 


Meaning of a clauſe in a marriage-contra&, 


whereby proviſions are made payable to young- 
er children at their majority or marriage, in 


caſe there ſhall be a male child procreated of 
the marriage who hall ſucceed to the heritable 
eftate. No 160. Ballingall and others againſt 
Hender ſons, Jan. 31. 1759. | 

By a proviſion to heirs and bairns in a mer- 
chant's contract of marriage, not the heir of 
line, but the whole children are underſtood. 
No 220. Creditors of And. Scot againſt young- 
er children of Robert Scot, June 13. 1760. 

Bond by the eldeſt ſon to the younger chil- 
dren, in implement of a proviſion by their fa- 
ther, not reducible on the act 1621; though 
when he granted it his debts exceeded his ef- 
fects, but no diligence had been done againſt 
him. 157d. . 

A father becomes bound in his contract of 
marriage to ſecure a certain ſum to the heirs 


and bairns of the marriage, the children tranſ- 
mit this Jus crediti to their heirs and ſingular 


ſucceſſors without a ſervice. No 25 5. Mrs 
Porterfield againſt Gray, Cc. Dec. 9. 1760. 
See Clauſe, No 199. 1255 


Quality in an oath found 
intrinfic. No 184. Margaret Bett again/t Har- 


die, March 1759. „„ 
QuoD roruir NON FECIT, Sce Approbate and 


Reprobate. 


R 

RANKING AND SALE. Method of accounting for 
the price of a bankrupt eſtate, in regard to in- 
; : 6 P tereſt. 
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"tereſt, No 6. Dr Middleton -againſt Falconer 


'RECOMPENCE. 


of Monkton, Yan. 1.175% 

8 2 | 6th Reba rebuilt and re- 
paired the houſe of another, in virtue of a jedge 
and warrant from the dean of guild court, was 
found a preferable creditor for the expence laid 
out. No 86. Donaldſon .againſi Grant, &c.. 
Jan. 13. 1758. | | ; 

Father, how far liable for furniſhings to his 
children. See Parent and Child. , 

RE DPETIoY. A condition in a bond of rever- 
fion, requiring the redemption to be made with 
the proper money and means of the reverſer, 
is not effeQual to bar redemption. No 182. 
Macintoſh of Borlum againſt Macintoſhes, Mar. 


g. 1759. | 
REGALIA. See Clauſe, No 221. | 
REG1STRATION. Who entitled to the cuſtody of 


the charfcery records. No 196. Smith againſt 
Ker, Aug. 8. 1759. 

REmovinG. A. factor appointed by the Lords 
has power to remove tenants. No 41. Thom- 
ſon againſt Elder ſon, July 9. 1757. 

Warning only neceſſary in removings from 
land, not from a houſe, though in the country. 
No 149. Lundin againſt Hamilton, Dec. 19. 
1758. 

Warning not neceſſary againſt the repreſen - 
tatives of a tenant who had a tack for all the 

days of her life. No 214. Tennent againſt Ten- 
nent, Feb. 23. 1760. 

REARAT TOY. Though a liferent granted to a 
wife by her huſband, on lands ſettled on him 
by his grandfather's entail, to which his title 
was afterwards reduced on his grandfather's 
contract of marriage, was ſuſtained as an one- 
Tous right, derived from one who was habilely 
veſted in the property, without any incum- 
brance appearing on record; yet the heir pre- 
vailing in the reduction, was found entitled to 
relief againſt the huſband's proper eſtate, for 
that part of the liferent which was originally 
ſecured upon it before he ſucceeded to his grand- 
father's eſtate. No 253. Agnes Stewart againſt 
the children aud.creditors of Capt. Jobn Stewart, 
Dec. 4. 1760. | 

See Diligence. | | 

REPRESENTATION. A ſervice as heir-male in 
ſpecial upon a deed of entail, without reciting 
the prohibitory clauſes, found not to infer an 


univerſal paſſive title. No 63. ſum. 4. Gordon 


againſt Major Maitland, Dec. 1. 1157. 

A ſervice as heir of tailzie and proviſion in 
general ſuſtained, though there was no expreſs 
reference to the deed under which the claim- 
ant was called, or to the ſubject contained in 
it. No 114. James Hay againſt Lord Charles 
Hay, June 30. 1758. 1 

RES INTER AL108. In a challenge of a credi- 

tor's right affecting an eſtate. for behoof of the 
apparent heir to the original debtor, a decreet 
pronounced in a former challenge and compe- 
tition, to which the purſuer's father, who then 
held the right of apparency, had been made a 
party, was held as a res judicata, though it was 
contended, That he was not a party to the for- 
mer proceedings upon the footing of the right 
of apparency, which was not then known to 
him. No 265. Hugh Crawfurd againſt Mrs 
Anne Randal, Fuly 15. 1760. 

RIGHT IN SECURITY. 
after an order of redemption uſed, but before 


EC NF DG EAX. 


Aucbinbrecꝭ againſt Lockwood, July 21. 1758. 


adſet ſum conſigned, 


decreet of declarator, found not arreſtable. No 
102. ene e de againſt W emy'fs, Feb, 
45 % %%% „ > 
If an adjudger recovers partial payment out 
of a ſeparate ſubject, he can ſtill infiſt to be 
ranked with the other creditors for the whole 
debt in his adjudication, No 127. Creditors of 


| | Go | 

SALE. Found relevant to diminiſh the price of 
lands, that they did not entitle to a vote, when 
it was bargained that they ſhould entitle, No 

28. Maclean of Lochbuy againſt Macniel of Col- 

lonſay, June 23. 1757. | 

A ſeller preferred to the creditors of the buy. 

er, where he retained the diſpoſition of the ſub. 

ject for ſecurity of the price. No 133. Baird 
 nganft Jap and bis creditors, Aug. 1758. 

Sale of growing corns. See Bankrupt, No 154. 

SE1SIN.. A ſeiſin bearing delivery of ferent 

ftate and ſei/in, though proceeding on a diſpoſi- 

tion of the fee, veſts only the real right of M. 
rent. No 189. Children of Graham again}! 

Capt. Jobn Graham, Sc. July 4. 1759. | 

SEQUESTRATION. Prorogation of a leaſe, by au- 
thority of the court, upon a ſequeſtrated eſtate. 

No 148. William-Cawfield ſupplicunt, Dec. 19. 

1758. = 
SERVICE AND CONFIRMATION. The fee of lands 
docs not veſt zp/ſo jure without a ſervice in a 
nominatim ſubſtitute. No 23. Captain Living- 
fion againſt Lord Napier, March g. 1757. 

A ſum taken payable to a father and his 
daughter, found to belong wholly to the daugh- 
ter upon the father's death, without neceſſity 
of a general ſervice. No 39. Wilſon againſt 
Sellars, July 6. 1757. 

Poſſeſſion of the moveables by the neareſt of 
kin veſts the right without confirmation. No 
74. Eliſ. Brodie againſt Stewart, Dec. 21. 175). 

Obligation by one of the neareſt of kin, de- 
_ cerned executor to account to his brother, who 

was abroad, for his ſhare, found effeQual, not- 
withſtanding the brother's predeceaſe. 16:4. 

A father having diſponed lands to his fon, 
in his contract of marriage, with a ſubſtitution 
of return to himſelf, failing heirs-male of the 

ſon's body; and the ſon, who never took any 
infeftment on the contract, having died without 
iſſue male, it was found, that a general ſervice 
was neceſſary to reinſtate the father in the right 
of the lands, and to enable him again to con- 
vey them. No 114. James Hay againſt Lord 
Charles Hay, June 30. 1758. 

The heir a of marriage may challenge deeds 
contrary to the marriage - contract, without 3 
ſervice. No 202. Sir Will. Moncrief againſt ile 
creaitors of Sir Tho. Moncrief, Dec. 8. 1759. 

A decreet-dative in favour of a neareſt 
kin, without confirmation, not a ſufficient title 

to convey, No 213. Suſanna Ogiluie againf 
his Majeſty's advocate, Feb. 13. 1760. 

See Proviſion to heirs and children, No 253. 
SERVICE OF HEIRS, See Repreſentation, No 114 
SERVITUDE. A perſonal ſervitude /patzand:, net 

ſuſtained. No 164. Cochran agarn/t Fairboln, 
Feb. 8. 1759. —— a 

Where a right of paſturage is duly conftitu- 
ted, it imports no diminution of the ſervitude, 
that the cattle, during certain months of the 


y EM are graſed upon other grounds. N p . 1 
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Sir Harry Monro againſt Mackenzie of Inch- 
coulter, Jan. 4. 1760. . 

Ser vitude of ſea- ware for manure, acquired 
by an heritor, though not contiguous to the 
ſhore. No 221. Earl Morton againft David 
Covingtree, June 20. 1760, | 

SLAVERY, If a Negro flave, by being bronght 
to Britain and chriſtened, becomes free? No 
34. Sheddan againſt a Negro, July 4. 1757. 

SoctErr. In a proceſs againſt a company, ei- 

ther the whole partners or the directors mult 


be called. No 54. Stevenſon and Company againſt 


Macnair, Ce. Nov. 14. 1757. 

SOLIDUM ET PRO RATA. See Tutor and Pupil, 

No 131. and 172. 

STYLE, OLD AND NEW. A miniſter who had 
been ſettled before the act correcting the cal- 
lendar, died on the 5th October 1755, which 
was after Michaelmas new ſtyle ; but before 

Michaelmas old ſtyle : Found, That the deter- 
mination of his ſtipend was to be regulated by 
the old ſtyle. No 30. Anderſon againſt the ex- 
ecutors of Home, June 25. 1757. | 

The contrary found. No 124. Pet. Simſon 
againſt Hamilton of Pincaitland, July 12. 1758. 

. SUCCESSION. Heirs and aſſignees whatſover found 
to import heirs-male upon particular circum- 
ſtances. No g. Maclauchlan of St Coan's againſt 
Campbell, Jun. 12. 1757. | 

Heritage of youngeſt brother goes to imme- 
diate elder. No 137. Iſuac Grant againſt Pe- 
ter Grant, Nov. 29. 1758. Keg 

Seats in churches granted to heirs and near- 
eſt repreſentatives, divide among the neareſt 
relations in the ſame degree. No 229. Wat/on 
againſt Watſons, July 9. 1760. 

SurERIOR AND VAS SAL. Upon the ſuppreſſion 
of a royal borough, the heritors of lands for- 
merly held burgage within its territory, are in- 
titled to hold of the crown. No 89. Urgubart 
of Meldrum againſt Clunes of Neilflon and 
others, Jan, 17. 1758. 

Heirs of entail, though not heirs of line to 
the laſt infeft, muſt be entered as heirs, not 
as ſingular ſucceſſors, the ſuperior having ac- 

knowledged the entail by a charter and infeft- 
ment. No 231. Lockhart of Carnwath againſt 
Sir Archibald Denham, July 10. 1760. 

Queſtion on the clan- act. No 249. Dute of 

| _ againſt his Majeſty's advocate, Nov. 26. 
1760. 

See Kirk-patrimony, No 93. | 

See Perſonal and Real, No 4. and 194. 

See Freeholders, No 212. 215. 240. 


x 1 
Tack. An heritor having become debtor to his 
tenant, gave him a power to retein the rents of 
his farm in payment of the ſums due; other 
creditors of the heritor afterwards obtained in- 
teftments upon the eſtate, adjudged, and got 


it ſequeſtrated: Found, Thar the rents ſubſe- 
quent to the ſequeſtration fell under the fac- 


tory, but not thoſe prior. No 3. Creditors of 


Lord Cranſton againſt Scot, Fan. 4. 175. 

Prorogation of a tack not good againſt credi- 
tors of the heritor obtaining infeftments, or af- 
fecting the eſtate by diligence before expiry of 
the original leaſe. © IBid. 

Prorogation of a tack not good againſt heri- 
table creditors obtaining ſequeſtration before 
poſſeſſion commenced on the prorogation: No 


/ 


32. Creditors of Douglas of Dornoch againſt 
9 July 2. 1757. 


ullities of a tack ſupplied by the tenant's 


poſſeſſion. No 51. Gordon of Baden ſcoth againſt 
Hall, Aug. 10. 1157. 
A bankrupt tenant having a tack to him and 


his ſubtenants, ſecluding aſſignees, may effec- 
tually ſubſet his whole poſſeſſion, if the ſubte- 


nant find ſecurity for the rent payable to the 
maſter. No 112. Ronald Crawford againſt 
Maxwell and his creditors, June 28. 1758. 
Tack for 1140 years, if valid? No 141. 
His Majeſty's advocate againſt Captain James 
Fraſer, Dec. 6. 1758. 1 
Tack for 1260 years ſuſtained. No 224. 
Irvine, Ic. againſt Knox and her huſband, June 


27. 2700, | | 
TAILZ Ik. Heirs of entail in poſſeſſion may cut 
the whole planted timber upon the eſtate, tho” 


the perſon next in ſucceſſion make offer of the 
value. No 13. Hamilton of Fala againſt Vi- 
countefs of Oxfurd, Feb. 16. 1757. 

An entail appointed to be recorded upon a 


ſummary application by a remote ſubſtitute. 


No 24. Nairne againſt Sir Thomas Nairne, 
March 10. 1757. 8 
Heir of entail is bound to keep down the cur- 
rent annualrents of debts affecting the eſtate 
during his poſſeſſion. No 63. ſum. 4. Cordon 


againſt Major Maitland, Dec. 1. 1757. 


Entail wanting reſolutive clauſe, not effectual 
againſt creditors. No 94. Creditors of Hepburn 
of Humby againſt his children, Feb. 8. 1758. 

Prohibition to annailzie, diſpone, wadſet, or 
burden, imports a prohibition to ſell. 15d. 

Found, That it was unneceſſary to record 
an entail executed and completed by infeft- 
ment prior to the act 168 5. Bid. 


Found, That a tailzie executed before the act 


1685, but upon which infeftment was not ta- 
ken till after, ought to have been recorded. No 
145. Philp againſt E. of Rothes, Dec. 14. 1758. 

Firſt member of entail being diſponee, not 
bound by reſtrictions laid on heirs of tailzie. 
No 100. Er/tines againſt Mrs Mary Balfour- 
Hay, Feb. 14. 1758. 


Heirs of entail taking a diſcharge as well as 


aſlignation to a debt of the tailzier's, can ſtill 
keep up the ſame as a debt againſt the entailed 
eſtate. No 101. Ker of Hoſelaw againſt Turn- 
bull, Feb. 15. 1758. 

An unregiſtered tailzie*is a ground for re- 
ſtricting an extravagant jointure to a reaſonable 


proviſion. No 122. Captain Noble againſt Anne 


Dewar, Fuly 12. 1758. 

A tailzie not irritating the contravener's 
right, though inhibition be uſed upon it, does 
not bar a ſale. No 211. Bryſon againſt Chap- 
man, Wc. Jan. 22. 1760. | 

Meaning of the act, ag e ſupe- 
riorities to be fold to the vaſſals. No 212. 
Campbell of Shawfield, &c. againſs Muir of 
Caldwall, Feb. 5. 1760, . 

An entailed eſtate becomes an unlimited fee 
in the perſon of the laſt ſubſtitute, if, failing 
him, heirs whatſoever are called. No 217. 
Earl of March againſt Sir Thomas Kennedy, 
Feb. 27. 1760. | 

See Indefinite intromiſſion, No 10. 


Trivos. Where herito:s have poſſeſſed the ternds 


of their lands for payment of a certain annual 
ſum to the patron, the fifth part of the rent 
| payable 
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ayable for- ſtock and teind is the rule for va- 
Talks the teind. No 18. Hay of Lawfield a- 
. gainſt Duke of Roxburgh, March 2. 1757. 
No deduction allowed ou account of the in- 
creaſed rent of the land by the uſe of ſea-ware. 
Ibid. _ - 3 „ 
The rent of an orchard deduced on valuing 
the teind. 11d. 


INDEX. 


T1TLE ro PURSUE. A truſt-adjudication againſt 


q ,” 
* . p . 
* 


in uſe to be paid. No 235. Coufton againſt 1. 
nants of Pitreavie, July 16. 1760. | 


an apparent heir under an unregiſtered tailzie, 
is a good title to purſue reduction of rights af. 
fecting the eſtate. No 122. Captain Noble 
againſt Anne Dewar, July 12. 1758. 

See Foreign, No 203. 


Whether, in conſequence of the reformation, "TransUnePT. Regular proceſs neceſſary for ma. 


the patrons of benefices without cure became 


heritable proprietors of the teinds annexed to 


king tranſumpts. No 98. Duncans againſt 
Bucbnay, Feb. 14. 1758. | 


an heritable ſubje& for the utility of the pupil, 


theſe benefices? No 35. 7 Laufeld, Cc. Tutor AND PUPIL. Tutors authoriſed to ſel] 
ul | 


againſt Duke of Roxburgh, 6. 1757. 

An adjudication without infeſtment is a good 
title of preſcription as to teinds. No 120. Gor- 
don of Earlſton againſt Kennedy of Knockgray, 
July 11. 1758. 


Heritors are not bound to tranſport their va- 


lued teind victual to a market- town. No 121. 
King's College of Aberdeen againſt Lord Halker- 
ton and others, July 12. 1758. 2 

Grounds gained from the ſea by building 
walls, are not ſubject to pay teinds. No 175. 


Heritors-of the pariſh of Inverneſs againſt the 


magiſtrates of Inverneſs, Feb. 21. 1759. 
Inhibition of teinds, executed by a party nei- 
ther in poſſeſſion as titular, nor having brought 
any procels for aſcertaining his right, is inept 
No 250. The Principal and Maſters of the uni- 
ted colleges of St Salvator and St Leonard in the 
uniwver/ity of St Andrew's, againſt Mr James 
Montgomery, Nov. 26. 1760. 
TENoR. See Preſumption, No 163, 
TERM LEGAL AND CONVENTIONAL, See Style, 
old and new, 


though not neceſſary on account of debts. No 
21. Plummer againſt his relations, March 8, 
1757. 1 8 

Five perſons. being named tutors, and, fail. 
ing them, other fix perſons, any two of them be- 
ing a quorum, it was found, that the firſt nomi- 


nation had not failed though one of the two 


perſons named was dead. No 131. Children of 
Fiſher againſt their tutors and curators, Aug. 
2. 1/358. | * | 

A OE of the tutors of infant-pupils, and 
not the mother, though one of them, found in- 
titled to direct their education and place of re- 
fidence. No 172. Scots againſt Eliſabeth Scot, 
Feb. 16. 1759. | | 


V 


VIRTUAL. See Infeftment, No 39. 


W N 


Wapszr. See Perſonal and Real, No 22. 


See Arreſtment, No 102. 
See Freeholders, No 215. 


THIRLAGE. A. thirlage of all grain imported. WIrxEss. Common brother rejected as a wit- 


and tholing fire and water, does not affect ale 
imported. No 44. Major Arnot againſt inha- 
biant.of Kirkaldy, July 20. 1757. 

A proper barley-mill for grinding French 
barley, may be erected within a thirl. No 48. 
Mr Jo. Macleod againſt Roberts, July 29. 1757. 

A mill for ſheeling lints-boll, and capable 
alſo of grinding oats, may be erected within a 


neſs. No 31. Heugo againſt Beugo, June 27, 
1757 | | 
Servants admitted as witneſſes in behalf of 
their maſters ub; eft penuria. No 70. Fairly 
againſt Bannatyne and Co. Dec. 16. 1757. 
Objection to a witneſs, That he might gain 
or loſe by the cauſe, ſuſtained. No 190. M/ 


chet againſt Chriſtie, July 5. 1759. 


thir!, upon the proprietor's finding caution not WRIT. Indenture figned by one notary and 


to grind meal, flour, or malt, under a penalty. 
No 49. Lockhart of GCarnwath againſt Sir Ar- 
chibald Denholm, July 29. 1757. 

Lands found aſtricted, notwithſtanding a 
clauſe cum molendinis et multuris in the Tenen- 
das of a vaſſal's charter. No 126. Macnab again/t 


the Karl of Breadalbane, Sc. July 19. 1758. 


The indefinite aſtriction of lands to a mill 


by the proprietor of both, imports the thirlage 


of omnia grana creſcentia. No 198. Yeaman of 
Blacklaw againſt the heritors and tenants of 


Grange, Nov. 17. 1759. 
Clauſe cum molendinis in the Tenendas, with- 


out poſſeſſion of immunity, does not diſcharge | 


an aſtriftion. [b:9. | 
Thirlage of victual in general does not com- 

prehend wheat, where the mill is not properly 

conſttucted for grinding it, and no dry multure 


mologation? 


three witneſſes, can only produce action to the 
extent of L. 100 Scots. No 113. Ferguſon 
againſt Macpherſon, June 30. 1758. 

How far can _ writ be ſupported by hc- 
Ibid. . 

Objection to a mutual contract, ſubſcribed 
by both parties, but bearing only in the teſt- 
ing claufe, © ſubſcribed by my hand,” repel- 
led. No 165. Dunbar of Boath againſt Sir 


Harry Innes, Feb. g. 1759. 


Objection ſuſtained to a teſtament ſigned by 
notaries, That the witnefles did not hear the 
defun& give orders for ſigning, nor fee her 
touch the pen. No 222. Farmers againſt Myles, 
Dc. June 25. 1760, 

Stamping an extract of an indenture found 
ſufficient, No 267. Shepherd againſt nn”, 
Nov. 19. 1960. | _ | 
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